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•  *•' 


lilarq  (tnm, 

XTIL  VICTOKIA.    1854 

The  Judges  wno  luiiany  sat  in  Bane  in  this  Term  were : 
Lord  Campbell,  C.  J.  Wiqhtmav,  J. 

GOLBRIDQB,  J.      Jf  J    ^    ^  GbOMPTOITi  J, 


•        • 


EUMPHREY  EWING  MAGLAE,  FBANGIS  SOMERYILLE  and 
JOHN  BLAIR  V.  JOHN  WILLIAM  SUTHERLAND,  JOHN 
CONNBLL,  JAMES  FARQUHAR,  THOMAS  NEWMAN  FAR- 
QUHAR,  PATRICK  HADOW,  and  JAMES  OCHTERLONY 
WALKER.    Jm.  12. 

1lk«  &«eCon  of  SB  nninoorporatad  and  umflfltored  joint  itook  bAiikiaf  oompaay,  MU«d  th«  B* 
Btnk  of  k^  aiado  wid  inaed  piooiUioiy  noUi  la  thli  form. 

•<B.  Buk 
^  Wf^  difoolon  of  Iko  B.  Baak  of  A.,  for  oanoWot  and  tiio  otlior  ilMcoholdon  of  Uio  Mid  Com- 
paaj,  JoiaUy  and  MTtially  promiM  to  pay,"  "  for  Talno  rMoirad  on  aooonnt  of  tho  Company.* 
(ffigaad)  "  A.9  Chairman,  B.  and  %  Dinoton." 

of  A." 

Btld  tkal^  aMUilnff  that  tho  partioo  ilgnlnf  woro  aathoriiod  to  lign  promiiiory  notoo  on  aeeonni 
of  tho  partaorthip,  thii  Ibrm  of  noto  ihowod  inflloiontlj  an  intontlon  to  bind  tho  partDorship 
icintly ;  and  that,  though  tho  attompt  to  hind  tho  ihareholdon  fOTorally  waa  ultra  viroi^  and 
foid,  7«t  tho  ahmholdon  im%  bomd  Jointfy. 

Aa  attioa  waa  bnm^t  on  tho  aolof :  thoj  woro  at  fiTO  Toan*  data ;  attaehod  to  oaeh  wero  eonpow 
for  balf-yoarly  intoroat  at  tho  rata  of  6  per  oeal  tUl  tho  principal  ram  wonld  booomo  duo. 
Thty  wort  liraod  through  a  hrokor,  omployod  by  tho  direeton ;  and  tho  plaintiffs  paid  him  tha 
fall  valao.  In  the  advioo  noioi  from  tho  broker  to  tho  plalntift,  tho  tnmaaetion  waa  called  % 
ule  of  debentareai  The  money  thua  raUed  waa  employed  aa  capital,  in  atarting  braoehea  of 
die  Bank  abroad.  Theao  Iheta  being  atated  in  a  caaOf  In  which  the  Court  had  power  to  draw 
iafcreneoa  of  fhet : 

Held:  that»  though  tho  tnmaaetion  waa  called  ''a  aale  of  debenturea,"  yet  it  appeared  to  be  in 
nbetance  a  loan  on  the  aeenri^  of  the  notea;  and  that,  aaraming  that  the  directora  had  autho- 
li^  to  borrow  It  for  tho  partnerahip^  tho  plalntiflii  might  roooTor  agalnal  the  aharohuldera  fo* 
Money  toat 
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Held  alio :  t]i»t  the  tnaiftetion  mppemred  to  be  eodlkaeii-  •at  of  the  ordinary  eonrM  of  baakiiif 
trassactioni  that  the  plaintiffi  eoold  not  reooTery^meVely  on  the  implied  anthority  given  to  th» 
maoageri  of  a  Joint  stock  company  to  do  aU  tMt'waa  in  the  ordinary  conrte  of  the  bniineM 
for  which  the  Company  waa  formed.         '.  \*.  * 

The  deed  of  the  Company  anthorised  th^tfitaUIeliment  of  branehee  of  the  bank  in  all  placei  east 
of  the  Cape  of  Good  Hope»  and  gay«<Yer/fall  powers  to  the  directors  to  manage  the  whole 
eoneem.  It  also  prorided  that»^r*tb^  first  fonr  years,  there  should  be  no  general  meetingi. 
It  appeared  that,  in  fact,  the  moii^yiraised  on  the  notes  was  employed  in  establishing  branches ; 
that,  daring  the  first  fonr  years^^ividends  were  paid  by  the  directors ;  and  that  afterwards,  at 
three  saccessiTC  generftl  annuki  meetings,  diridends  were  Toted,  on  the  supposition  that  they 
Were  derired  from  the  profits  of  these  branches  and  receiTcd  by  the  shareholders! 

Held :  that  the  deed  «n<^prited  the  directors  to  issue  notes,  and  borrow  money,  as  they  had  doocb 
for  the  purpose  of*  stntfng  the  branches. 

Held  also  that,  snnpostng  it  had  not,  the  shareholders  mnst^  as  an  inference  of  fact,  be  taken  to 
haTc  ratifiM^the*  means  by  which  the  directors  had  r^sed  the  capital  for  establishing  th« 
branchetf/rdoi  which  the  diridends  were  deriTcd :  it  appearing  to  the  Court  as  a  fSMt  that  tbej 
mnst'^sn^'kAown  that  the  capital  was  bonowed. 

Assi)mpsit.  First  count  by  plaintiffs  as  holders  of  a  promissory 
^p^  note,  dated  on  1st  August,  1846,  made  *by  the  defendants,  and 
"-'  payable  to  John  Henry  Wray  or  bearer  at  the  Union  Bank  of  Lon- 
don, on  Ist  August,  1851.  Averments  of  presentment,  and  of  non- 
payment. Second,  third,  and  fourth  counts  on  other  promissory  notes. 
Fifth  count  for  money  lent,  interest,  and  on  an  account  stated. 

The  defendants  seyered  in  theinpleadin^. 

Pleas  by  defendant  Sutherland,  to  each*  of  the  first  four  counts :  1. 
Non  fecit.  2.  That  plaintiffs  were  not  the  holders.  And,  8,  a  denial  of 
the  presentment.    To  the  fifth  count,  Non  assumpsit.     Issues  thereon* 

There  were  similar  pleadings  by  the  defendai\t  Gonnell,  and  by  the 
Other  four  defendants,  who  pleaded  jointly. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Sittings  at  Guild- 
hall after  Trinity  term,  1852,  a  verdict  was  taken  for  the  plaintiffs, 
subject  to.  a  case,  the  substance  of  the  more  material  parts  of  which  is 
here  stated, 
^g^      *The  action  was  brought  to  recover  the  amount  of  four  instm- 

-1  ments,  with  interest.    The  following  is  a  copy  of  the  first. 

«  The  Boyal  Bank 

je200.  £200. 

(278)  London,  1st  August,  1846. 

We,  directors  of  the  Royal  Bank  of  Australia,  for  ourselves  and  the 
other  shareholders  of  the  said  company,  jointly  and  severally  promise 
to  pay  to  George  Henry  Wray,  or  bearer,  on  the  first  day  of  August 
one  thousand  eight  hundred  and  fifty-one,  at  the  Union  Bank  of  Lon- 
don, the  sum  of  two  hundred  pounds,  for  value  received  on  account  of 
the  Company. 

Entered  J.  W.  Sutherland,  Chairman. 

Benjamin  Wood,  Adam  Duff,        1  «.. 

Secretary.  John  Mitchbll,  /  ^"^««*^"' 

ofAuitralia:' 
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All  of  the  above  docament  was  engraved,  except  the  date,  the  Dum- 
ber, and  the  signatures  of  the  chairman,  directors,  and  secretary. 

The  second  and  third  were  precisely  similar.  The  fourth  was  dated 
10th  August,  1846,  and  payable  10th  August,  1851,  and  was  for  10002. 
In  other  respects  it  resembled  the  first. 

Annexed  to  each  of  the  instruments,  and  on  the  same  sheet  of  paper, 
▼ere  other  instruments,  called  coupons,  payable  at  successive  periods 
of  half  a  year  subsequent  to  the  dates  of  those  instruments  respectively, 
until  the  sums  in  the  Miid  instruments  mentioned  should  become  pay- 
ible,  the  sums  mentioned  in  those  coupons  being  respectively  an  amount 
equal  to  half  a  year's  interest,  at  five  per  cent,  per  annum,  on  the  sums 
mentioned  in  the  respective  instruments,  which  coupons  were  signed  by 
*the  same  persons  respectively  who  signed  the  said  instruments.  ^^^ 
The  interest  sought  to  be  recovered  was  that  upon  the  four  instru-  '- 
ments,  and  also  the  arrears  due  upon  the  coupons. 

The  plaintiffs  are  the  trustees  of  the  marriage  settlement  of  Major 
tnd  Mrs.  Brown,  and  became  the  holders  of  the  instruments  in  question 
under  the  circumstances  after  mentioned.  The  defendants  Sutherland 
sDd  Gonnell  were  directors  of  a  joint  stock  banking  company,  called 
^The  Royal  Bank  of  Australia,"  at  the  time  of  the  making  of  the  said 
instruments,  and  continued  and  were  such  directors  at  the  time  when 
the  plaintiffs  became  holders  of  the  instruments  sued  upon,  in  manner 
hereinafter  mentioned ;  and  the  other  defendants  were  during  the  same 
periods  shareholders.  Wray  was  the  manager  of  the  bank  until  its 
stoppage. 

The  case  stated  at  length  the  preliminary  meetings  of  the  persons 
forming  the  Company.  These  were  ratified  by  a  clause  in  the  deed  of 
settlement  of  the  Company  subsequently  executed ;  but  nothing  mate* 
ri^l  turned  upon  them. 

A  deed  of  settlement  of  the  Company,  dated  the  8d  August,  1840, 
was  executed  shortly  after  its  date  by  all  the  defendants,  and  various 
other  persons.    A  copy  of  the  deed  was  made  part  of  the  case.(a) 

(a)  The  deed  reeitad  thftt  the  MTvnl  pwtiM  thereto  agreed  to  form  m  Joint  etoelL  Compeay  for 
the  parpoee  of  eanylog  on  the  trade  or  bofinees  of  banking  vnder  the  name  or  itjie  of  Tha 
Bojal  Bank  of  Anstralia;  and  the  parties  entered  into  eorenante  whleh  (ai  !•  usual  in  sneh  deeds) 
were  nambered.  The  tint  declared  that  the  name  of  the  firm  should  be  The  Royal  Bank  of 
AoftrmliiL    The  foUowing  are  the  more  important  clauses. 

6.  **  That  the  Court  of  Direetors  sbaU  hare  full  power  and  anihorl^  to  carry  on  the  bnsinesa 
ef  the  Company  in  the  city  of  London  and  in  such  other  cities,  towns,  or  places  within  the  United 
Kingdom,  or  within  Her  Majesty's  colonies  or  setUements  of  New  Sonth  Wales,  Van  Dlemen'f 
Land,  Western  Australia,  Southern  Australia,  or  any  other  part  of  New  Holland,  or  within  tha 
iiUads  of  New  Zealand,  or  within  the  territories  of  the  Honourable  the  East  India  Company,  or 
vitbta  the  colony  of  the  Cape  of  Qood  Hope,  or  within  any  other  islands,  countries,  or  territoriei 
to  vbieh  Her  Mi^esty's  subjects  may  lawfully  trade  beyond  the  Cape  of  Qood  Hope  to  the  Straiti 
of  ICagellan,  which  to  the  Court  of  Directors  may  seem  adrisable:  but  the  principal  ofllce  of  th« 
Conpany  shall  at  all  times  be  in  the  city  of  London." 

9.  "That  the  trade  or  business  of  the  Company  shall  be  that  of  bankers  or  of  banking,  include 
bg  the  making  and  issuing  of  bank  notes,  and  bills  payable  on  demand,  after  sight,  after  date, 
er  otherwise,  and  the  making  of  loans  and  adTaacea  to  oustomen  and  other  personsi  on  upeft 
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^•^      *Iq  Aagosty  1840,  the  directors  authorised  the  establishment  of 

-'  branches  of  the  bank  in  Australia,  the  one  *at  Sydney  being  the 

*6]  principal  one.    The  rate  of  interest  in  Australia  in  1840  was  un- 

ftnd  oarrent  Moovnt«,  on  rotl  or  pononsl  eatete»  on  ebosof  in  notion  or  in  oqnity,  on  bonds,  oore* 
nnnU,  or  other  pononal  Mcnri^,  on  inlnnd  or  foreign  bilU  of  oxchnnge,  or  promiisory  notei,  or 
letton  of  erediti  oo  bills,  on  the  deposit  of  bills  of  lading,  dock  wnmnts,  or  other  mnnimenti 
of  title  to  goods,  wares,  or  merehandises,  on  ships'  bottomries,  on  lands  and  tenements,  on  sheep, 
cattle,  and  live  stock,  on  wool,  farm  stock  and  prodnce,  and  on  all  and  erery  other  kind  and 
description  of  property  whatsoever,  and  inolnding  the  disoonnting  of  inland  or  foreign  bills  of 
•zchange  or  promissory  notes,  payable  at  or  a(ler  sight,  after  date,  or  on  demand,  and  inclnding 
Ibe  borrowing  or  taking  np  money  at  Intereal  on  receipts,  on  inland  or  foreign  bills  of  ezchaag^ 
or  promissory  notes,  bonds,  debentures,  deposit  receipts,  or  other  obligations,  aa  shall  from  timo 
to  time  be  deemed  expedient,  and  inolnding  the  keeping  of  the  money  or  cash  of  indlTidoals  or 
other  persons  at  interest  or  otherwise,  and  including  the  dealing  in  bullion,  coins,  specie,  money, 
aotes,  bills,  and  other  tconrities  for  money,  and  ine&uding  pnvobased  investments,  dealings,  sales^ 
or  advances  in  or  upon  the  Qovemment  or  Public  Funds  of  Great  Britain  or  Ireland,  navy  biUsi 
Ozcheqner  bills,  India  bonds,  turnpike  bonds,  the  bonds,  bills,  or  securities  of  any  body  of  eom* 
missioners  authorised  by  Act  of  Parliameat,  or  charter  of  the  Grown,  to  borrow  money  on  boads^ 
bills,  er  securities,  the  bonds,  bills,  or  securities  of  any  Company  authorised  by  Act  of  Parlia- 
ment or  charter  of  the  Crown  to  borrow  money  on  bonds,  bills,  or  securities,  the  bonds,  bills, 
f  took,  promissory  notes,  debentures,  engagements,  or  other  securities  of  any  British  Colonial 
0ovemment  of  the  Bast  India  Company,  of  the  Bank  of  England,  or  of  the  Bank  of  Ireland, 
or  of  any  of  the  Banks  of  England,  Scotland,  or  Ireland,  or  other  joint  stock  company,  whether 
fstablished  by  charter,  letters  patent,  Act  of  Parliament,  deed  of  settlement,  or  otherwise  formed 
or  eonstitttted,  or  of  any  foreign  or  eolonial  bank,  or  other  Joint  stock  company,  shares  in  tbo 
fompany  hereby  established,  shares  in  any  other  joint  stock  banks  carrying  on  business  in  tbo 
United  Kingdom,  the  colonies  or  elsewhere,  shares  in  or  stock  of  any  other  joint  stock  company 
or  society,  or  of  any  annuity  or  annuities  for  one  or  more  life  or  lives,  or  of  any  other  description ; 
or  the  stock  or  funds  of  any  pubUe  foreign  government  or  state,  or  of  the  stock  or  shares  of  of 
|n  any  foreign  public  company,  or  in,  upon,  or  of  any  freehold,  copyhold,  01^  leasehold  estates, 
in  the  United  King^dom,  the  colonies  and  dependencies  thereof,  or  elsewhere,  or  any  secnritieo 
affecting  any  such  freehold,  copyhold,  or  leasehold  estates,  or  in,  upon,  or  of  any  other  properties^ 
ttocks,  funds,  or  securities  which  the  Court  of  Directors  shall  consider  proper  and  approve  of, 
vith  power  to  the  Court  of  Directors  to  call  in,  convert  into  money,  reinvest,  and  vary,  sndi 
investments,  property,  stocks,  funds,  securities,  and  moneys,  aa  oceasion  may  require,  and  as  tho 
Court  of  Directors  shall  think  proper;  and  the  trade  or  business  of  the  Company  shall  also 
include  the  acting  as  agents  for  Joint  stock  or  other  banks,  Joint  stock  or  other  companies,  and 
privato  individuals  or  other  persons  in  the  United  Kingdom,  the  colonies  i^id  depeodenciei 
thereof,  or  in  foreign  parts,  in  ordering  the  purohase  or  sale  of  stocks,  ftinds,  or  securities,  and 
in  receiving  dividends,  interest,  pension,  pay,  rents,  or  other  income,  and  in  paying  or  honouring 
drafts,  cheeks,  bills,  or  notes,  and  in  doing  and  performing  any  other  business  or  acts  of  agency 
which  the  Court  of  Directors  may  direct  or  approve  of;  but  the  Company  shall  not,  by  the  Court 
of  Directors,  or  by  any  other  persons,  or  in  any  manner,  pretend  or  assume  to  be,  or  act  as  n 
Oorporate  body,  unless  and  except  so  far  as  the  Company  shall  hereafter  be  duly  incorporated." 

10.  "  That  the  management  of  the  Company,  and  the  business  and  concerns  thereof,  and  the 
fognlation,  investment,  and  application  of  the  properties,  fUnds,  securities,  and  moneys  for  the 
time  being,  belonging  to  the  Company,  and  the  regulation  and  determination  of  the  modes  and 
lerms  of  carrying  on  and  transacting  the  business  of  the  Company,  and  all  other  matters  and 
things  whatsoever  connected  with  or  relating  to  the  business  and  concerns  of  the  Compsoy,  shall 
be  solely  and  exclusively  vested  and  reposed  in  the  Court  of  Directors,  except  as  herein  is  excepted 
(r  otherwise  provided." 

IS.  **  That  all  the  arrangements,  acts,  matters,  and  things  which  have  been  made  or  done,  and 
ill  appointments  made  by  the  said  present  Directors,  or  any  of  them,  on  behalf  of  the  Company, 
|Mior  to  the  date  of  these  presents,  with  regard  to  the  formation  of  the  Company,  or  in  relation 
to  the  business  or  affairs  of  the  Company  prior  to  or  since  the  said  19th  day  of  February  now  last 
past,  shall  be,  and  the  same  are  hereby  respectively  ratified  and  confirmed  by  the  said  partiee 
hereto  of  the  first  part  and  every  of  them." 

14.  "  That  the  Court  of  Directors  shall  nominate  and  appoint  such  directors,  proprietors,  or 
atlior  pertoas,  •#  they  shall  think  flt  to  be  trustees  for  ^d  on  behalf  of  the  Conpany,  of  all  ot 
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deretood  to  be  f^om  12  to  *16  per  cent. ;  and  the  bariness  of  deat 
ing  in  exchanges  was  at  that  time  considered  a  profitable  business. 
The  ^proceedings  of  the  directors  were  transacted  at  courts  at  [*8 


C*T 


Mj  part  or  parts  of  the  properties,  funds,  seearities,  and  moneys  of  the  Company  at  the  disoretioa 
of  the  Coart  of  D^ntton,  and  in  saeb  sets,  with  referenoe  to  the  natares  and  localities  or  sitrfft- 
tuMu  of  the  different  properties,  fands,  secnritiesy  and  moneys  of  the  Gottpany,  as  the  Conrt  ef 
Directors  shall  think  expedient;  and  all  sneh  trustees  shall  act  and  be  nnder  Uie  order  and  eon* 
trot  of  the  Conrt  of  Directors." 

15.  "Thai  the  general  basiness  of  the  Company  shall  be  carried  on  In  the  names  of  svclh 
tnutees  as  shall  be  appointed  for  that  porpose  by  the  Conrt  of  Directors,  nnder  the  designatSon 
of  the  tmstees  of  the  Royal  Bank  of  Aostralia,  or  nnder  any  other  designation  the  Conrt  of 
Dtreeton  shall  think  fit;  and  all  contracts,  securities,  estates,  and  effscts  -which  shall  be  entered 
into,  and  taken  or  given  on  behalf  of  the  f  ompany,  shall  be  entered  into  and  t^en  or  girea  1^ 
the  said  last-mentioned  trustees,  unless  the  Court  of  Directors  shall  hare  giren  express  direction* 
to  the  contrary,  and  all  contracts^  secnrides,  estates,  and  effects,  which  shall  be  entered  into  and 
taken  or  given  by  the  said  last-mentioned  trustees,  shall  and  may  be  entered  into  and  taken  or 
giren  by  them  in  theb  own  names,  or  by  reference  to  their  designation  of  trasteee  as  aforesaid, 
Bs  the  Conrt  of  Directors  shall  direct ;  and  all  suits  at  law,  or  in  equity,  and  all  prosecutions  with 
respect  to  any  of  the  properties,  funds,  securities,  or  moneys  belonging  or  intrusted  to  the  Com- 
paaiy,  or  in  which  they  may  hare  any  interest,  shall  be  carried  on  in  the  names  of  the  trustees 
of  fueh  properties,  funds,  securities,  or  moneys ;  and  the  sereral  trustees,  so  to  be  appointed  m 
aforesaid,  shall  be  continued  only  during  the  pleasure  of  the  Court  of  Directors,  and  shall  be 
remorable  at  any  time  by  the  Court  of  Directors." 

22.  "That  the  properties,  funds,  securities,  and  moneys  hereinbefore  authorised  to  be  taken 
and  purchased  in  the  names  of  trustees,  and  all  moneys  to  be  receiTed  or  become  due  thereon,  or 
to  srise  from  the  sale,  disposition,  or  conversion  thereof,  shall,  from  time  to  time,  be  nnder  the  solo 
eontrol,  and  aabjcct  to  the  order  and  disposition  ef  the  Court  of  Directors ;  and  the  resolution  or 
order  in  writing  of  the  Court  of  Directors  shall  be  obligatory  on,  and  be  a  Justification  to,  the 
Mid  trustees  and  any  attorney  or  attorneys  who  shall  be  appointed  by  and  under  them,  as  afore- 
said, as  to  any  conveyance,  assignment,  purohssct  sale,  Investment,  payment,  or  other  disposition 
whatioerer,  of  the  properties,  funds,  securities,  or  moneys,  to  which  such  order  shall  relate :  and, 
if  say  such  trustee  or  attorney  as  aforusaid  shall  neglect  or  revise  to  act  in  any  such  order  M 
aforesaid,  then,  and  in  every  such  case,  the  trustee  or  attorney,  eo  for  the  time  being,  neglecting 
or  refosiog,  shall  thereupon  forfeit  and  pay  to  tiie  Company  the  sum  of  6000/.,  as,  or  by  way  of, 
stated  or  liquidated  damages  for  such  neglect  or  rcAiMl,  exclusively  and  independently  of  tha 
aetoal  damagas  which  may  have  been  occasioned  to  or  sustained  by  the  Company,  in  consequenea 
of  such  negloet  or  refasaL" 

23.  "  That  every  trustee,  on  going  out  of  the  ofllee  of  trustee,  shall  be  entitled  to  call  upon  tha 
Coart  of  Directors  for  a  discharge  of  all  liabilities  whatsoever,  in  respect  of  any  act,  matter,  or 
thing  made,  done,  committed,  or  permitted  by  him,  in  the  capacity  of  trustee;  and  the  Coart  of 
Directors  shall,  by  a  resolution  or  order  to  that  effect,  give  sneh  discharge  to  every  trustee  who 
shsll  call  or  apply  for  the  same,  on  being  satisfied  that  such  trustee  has  duly  accounted  for,  or 
paid,  or  transferred,  the  trust  property  and  moneys  held  by  him  as  a  trustee,  and  has  not  rendered 
himself  liable  to  the  Company  for  any  losses,  oosts,  dassagss,  or  expenses  by  his  wiUhl  negleot 
«r  default" 

24.  **  That  the  Conrt  of  Directors  may  appropriate  and  set  apart  in  the  names  of  any  of  the 
tmstees,  or  any  of  the  proprietors  they  shall  think  fit,  so  much  and  such  part  of  the  properties, 
foods,  securities,  and  moneys  of  the  Company  as  they  shall  consider  necessary  or  proper,  as  aa 
indemnity  fund  against  the  liability  of  any  trustees  or  other  persons  who  shall  become  respon^ 
stble  in  respect  of  any  contracts  entered  into  by  them  on  behalf  of  the  Company ;  and  the  tvnd 
10  appropriated  shall  be  liberated,  (n  the  whole  or  in  part,  when,  and  so  often,  and  so  soon,  aa 
tbe  occasion  of  such  appropriation  shall  cease,  by  the  performance,  satisfaction,  release,  or  other 
dlaeharge,  of  the  contract  in  respect  of  which  the  same  shall  have  been  made ;  and  in  the  mean 
time  shall  be  held  on  such  terms  as  shall  be  prescribed  by  the  Coart  of  Directors  at  the  time  of 
the  appropriation  thereof." 

30.  **  That  the  Court  of  Directors  shall  and  may  make  all  such  rules  and  regulations,  and  the 
tmstees  and  tbe  Court,  of  Directors  shall  and  may  give  to  the  manager,  or  any  other  persons  in 
the  employ  of  the  Company,  all  such  powers,  in  regard  to  signing,  drawing,  accepting,  and 
sodorring  bills  of  exchange,  pnmissory  notes,  and  ether  negotiable  securities,  and  signing  orden 
ind  rseeipte  en  the  aeeeunt  of  the  Compaoy,  and  in  regard  to  the  managenMat  of  the  bwineit 

c2 


HAGLAE  V.  SUTHERLAND.    H.  T.  1854. 


^Q^  which  the  prescribed  number  of  directors  attended.     *The  case, 

-'  after  stating  this  in  substance,  then  proceeded. 
^  ^  *<<The  total  number  of  shares  allotted  otherwise  than  to  the 
^  directors  as  hereinafter  mentioned  were  4501,  which  were  divided 
amongst  a  proprietary  of  about  150  persons,  the  generality  of  whom 
held  but  a  small  number  of  shares.  Upon  these  4501  shares  two  de- 
posits, one  of  21.  per  share  paid  by  the  shareholders  on  applying  for 
shares,  and  another  of  8L  per  share  paid  on  their  receiving  such  shares, 
which  two  deposits  are  for  convenience  hereafter  called  the  first  call  of 
52.,  and  amounting  in  the  aggregate  to  22,5052.,  were  duly  paid  prior  to 
the  subscription  of  the  deed  of  settlement  by  the  shareholders ;  and  a 
second  call  of  52.  per  share  was  afterwards  made  on  the  20th  of  January, 
1841,  and  became  payable  on  the  81st  of  March,  1841,  and  was  duly 
paid  in  respect  of  the  above-mentioned  4501  shares  at  or  about  the 
time  when  it  became  due ;  and  no  further  call  was  made  until  the  1st 
November,  1847,  when  a  third  call  of  52.  was  made,  payable  on  the 
25th  of  the  same  month.  In  the  above  4501  shares  there  was  only 
included,  as  taken  and  paid  upon  by  the  directors,  20  shares  each, 
being  the  number  which  would  qualify  them  as  directors  under  the 
deed  of  settlement ;  but,  in  addition  to  the  qualification  so  taken  and 
paid  upon,"  the  case  then  showed  that  the  directors  took,  in  different 

of  the  Company  and  the  dlBpoBltion  of  the  properties,  fanuf,  leenritiesy  and  aoneya  of  the  Com- 
pany, ae  the  Court  of  Directora  aball  think  expedient  and  proper;  and  no  bill,  note,  or  other 
negotiable  Mcnrity,  eigned,  drawn,  accepted,  or  endorsed,  or  order  or  receipt  signed  in  any  other 
manner  than  by  the  person  or  persons  respectively  aathorised  in  that  behalf  as  aforesaid,  shaH 
be  binding  on  the  Company ;  and  each  of  the  proprietors  hereby  expressly  renonnces  and  dia- 
elaims  all  right  and  title  to  sign,  accept,  or  endorse  any  bill,  note,  or  negotiable  security,  or  to 
flign  any  order  or  receipt  in  the  name  of  the  Company,  or  to  enter  into  any  contract  or  engage- 
ment, so  aa  to  charge  or  bind  the  Company,  or  the  properties,  funds,  securities,  or  moneys  of  or 
belonging  to  the  Company,  unless  he  shall  be  expressly  authorised  so  to  do,  in  pursuance  of  somo 
or  one  of  the  proTisions  herein  in  that  behalf  eontained :  and,  in  case  any  proprietor,  unless  so 
authorised  as  aforesaid,  shaU  sign,  draw,  aoeept,  or  endorse  any  bill,  note,  or  negotiable  seonrity» 
or  sign  any  order  or  receipt  in  the  name  of  the  Company,  or  enter  into  any  contract  or  engage- 
ment,  so  as  or  with  a  view  to  charge  or  bind  the  Company,  or  the  properties,  funds,  securities,  or 
moneys  of  or  belonging  to  the  Company,  he  shall  keep  harmless  and  indemnify  the  Company 
from  and  against  aU  loss,  damages,  and  expenses  occasioned,  or  to  be  occasioned,  thereby,  and 
likewise  forfeit  and  pay  to  the  Company  the  sum  of  600L,  as  or  by  way  of  stated  or  liquidated 
damages  for  having  done  or  committed  the  act  in  respect  of  which  such  last-mentioned  sum  shall 
beoome  payable,  exclusiTely  and  independentiy  of  the  actual  damages  which  may  be  occasioned 
or  sustained  by  or  in  consequence  of  such  act;  .and  he  shaU  thereupon  also  forfeit  his  shares  in 
the  Company  to  the  Company;  and  the  same  may  be  sold;  and  the  net  proceeds  of  such  sale 
shaU  be  applied  as  hereinafter  in  that  behalf  mentioned." 

43.  "  That  the  Court  of  Directors  may  issue,  at  any  of  the  ofllces  or  banking-houses  where  the 
business  of  the  Company  shaU  be  carried  on,  any  notes  or  Wis  payable  after  date,  alter  sight, 
on  demand,  or  otherwise,  which  it  shall  be  lawftil  or  competent  for  the  Company  to  issue  under 
or  coosistentiy  with  the  laws  for  the  time  being  in  force  in  relation  to  bankers  or  banking  eom- 
panies,  and  may  enter  into  compositions  with  the  Commissioners  of  Stamps  for  the  duties  (if  any) 
payable  in  respect  of  any  such  notes  and  bills,  and  may  cause  such  bonds  and  securities  to  bo 
giren  and  entered  into  by  sureties  on  behalf  of  the  Company  for  the  pajrment  of  such  duties  or 
otherwise,  as  shall  be  required ;  and  such  sureties  shall  be  indemnifled  in  regard  thereto  by  and 
out  of  the  properties,  Aands,  seenrities,  or  moneys  of  the  Company."  * 

Sect  81  provided  that  a  general  meeting  of  the  propHetors  should  be  hold  on  the  last  Wednesday 
fA  July,  1M6,  and  on  the  last  Wednesday  in  July  in  orory  nicoeeding  year,  at  Loadoa. 
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proportions^  8400  sliaresy  on  which  they  did  not  pay  np  their  calls, 
bat  gave  promissory  notes  for  the  amount,  which  in  the  end  were  only 
partially  realised.  The  case  then  proceeded.  «  On  the  81st  of  March, 
1841,  the  paid  up  capital  of  the  Company,  independently  of  the  notes 
80  given  by  the  directors,  was  represented  by  4501  shares  with  102. 
per  share,  being  the  said  first  and  second  52.  calls  paid  up,  amounting 
to  45,0002.  Up  to  the  81st  of  December,  *1841,  the  items  p^.. 
charged  to  preliminary  expenses  against  the  Company  in  the  said  ^ 
books  amount  to  12,1772." 

An  account,  taken  from  the  ledger  of  the  Company,  set  out  in  this 
part  of  the  case,  showed  the  whole  of  the  business  transactions  down  to 
30th  of  NoTember,  1841,  and  contained  nothing  but  banking  transac- 
tions, which  were  on  a  small  scale,  the  whole  amount  of  the  debit  side 
in  the  year  1841  being  under  70002. 

"Up  to  the  last-mentioned  date,  80th  November,  1841,  no  losses 
had  been  incurred  by  or  on  behalf  of  the  Bank  ;  nor  debts. 

«  The  directors  from  time  to  time  took  up  large  sums  at  interest  on 
instruments  with  coupons  attached  in  the  same  form  as  those  above 
mentioned  and  described.  These  sums  were  sent  out  to  Sydney  chiefly 
in  bills  of  exchange,  for  the  purpose  of  being  employed  under  the 
superintendence  of  Mr.  Benjamin  Boyd  and  Mr.  Robinson,  two  of  the 
directors,  the  former  being  the  chairman,  who  went  out  at  the  end  of 
1841,  as  after  mentioned,  for  the  purpose  of  superintending  the  trans- 
actions of  the  Bank  in  Australia  generally,  and  in  whom,  particularly 
the  said  Benjamin  Boyd,  the  directors  in  England,  for  a  long  time,  re- 
posed the  most  implicit  confidence." 

«t  Some  portion  of  the  sums  raised  was  taken  up  through  the  means 
of  Messrs.  B.  and  M.  Boyd,  and  some  through  the  means  of  Robert 
Allan,  an  agent  in  Scotland,  whose  appointment  was  confirmed  by  the 
directors'  minute  of  the  7th  October,  1840 :  Appendix.(a)  The  direc- 
tors had  an  account  with  Messrs.  B.  and  M.  Boyd,  which  included  the 
instruments  issued  through  "^them.  Allan  generally  accounted  ^^^q 
for  the  sums  received  by  him  to  Messrs.  B.  and  M.  Boyd,  who  *- 
included  these  sums  in  their  account  with  the  directors,  but  occasion- 
ally accounted  directly  with  the  directors,  but  was  treated  more  as  the 
agent  of  the  Boyds  than  of  the  directors.  He  always  accounted  either 
to  Messrs.  B.  and  M.  Boyd  or  to  the  directors. 

«« The  same  form  of  instrument,  with  necessary  variations  as  to  dates, 
amounts  and  signatures,  was  always  used. 

^(  Frequently,  instead  of  receiving  cash  for  the  said  instruments,  the 
directors  received  acceptances  of  banks  and  joint  stock  companies  at 
long  dates,  but  always  for  the  same  amount  as  the  said  instruments. 
These  acceptances  were  considered  by  the  directors  as  more  advanta- 
geous for  banking  purposes  than  cash." 

(a)  Sm  p.  12,  potty  Boto  (a). 
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<«  On  4th  November,  1840,  the  said  Allan  sent  to  the  directors  the 
letter  set  out  in  the  Appendix,(a)  requesting  to  be  furnished  with  a 
copy  of  the  bank  contract.  The  directors,  on  the  11th  November^ 
1840,  passed  the  resolution  which  appears  by  the  minute  in  the  Appen- 
^^  n-y  diz.(a)  An  abstract  of  the  deed  of  ^settlement  was  sent  accord* 
-'  ingly,  with  a  copy  of  the  signatures/' 

The  case  gave  the  particulars  of  the  instruments  issued  previously 
to  August,  1841,  amounting  in  the  whole  to  174,0022.  10«.,  which  were 
^^.^  issued  in  exchange  *for  securities,  most  of  which  were  ultimately 
-*  realised ;  and  proceeded. 

« In  addition  to  the  foregoing  amount  of  174,0021. 10».,  the  directors 
had  issued,  in  the  months  of  August  and  September,  1841,  two  further 
amounts  of  60002.  and  11,2002.,  making  a  total  of  228,8022.  10«.,  from 
which,  after  deducting  87,1002.  signed,  but  remaining  in  hand,  there 


(a)  The  following  parts  of  minutea  and  doonmenta  fet  out  in  the  Appendix  to  the  ease  have  a 
bearing  on  this  park  of  the  oaee.  "At  a  meeting  of  the  Rojal  Bank  of  Aaatralla,  held  on 
Monday,  17th  of  Auguat^  1840 — Preaent^"  Ae.  "A  proof  of  the  debenture  or  deposit  note,  th« 
form  of  which  had  been  preyioaaly  agreed  to  bj  the  board,  waa  anbmitted  and  approved." 
"At  a  meeting  of  the  Royal  Bank  of  Anatralia,  held  on  Wednesday,  the  9th  of  September, 
1840 — Preaent,"  Ao. :  "It  waa  reaoWed,  that  the  debenturea  or  deposit  notea,  which  had  been 
approved  of  at  a  former  meeting,  should  be  stamped  and  signed ;  and,  as  it  waa  considered  mora 
Jadioioaa  that  these  aeonritiea  ahoold  not  be  iaaued  direct  by  the  Bank,  instmctiona  were  given 
to  Meaars.  B.  and  M.  Boyd,  the  brokers  of  the  Company,  to  undertake  the  issuing  of  the  same  ; 
the  commission  to  be  lOs.^  per  oent  per  annum,  according  to  the  number  of  years  specified  on  the 
bonds." 

"  At  a  meeting  of  the  Royal  Bank  of  Australia,  held  on  Wednesday,  7th  October,  1840 — Pre- 
■ent,"  Ac. :  "  The  subject  of  the  appointment  of  agent  of  the  Bank  at  Edinburgh  was  considered ; 
and,  it  being  mentioned  that  Mr.  Robert  Allan  had  aeted  in  that  capacity  in  the  disposal  of  shares, 
and  shown  great  seal  in  its  success,  the  board  had  determined  to  confirm  the  appointment,  and 
directed  that  10,0002.  of  the  debentures  of  the  Bank  should  be  lodged  forthwith  with  that  gentle* 
man,  to  be  sold  as  opportunities  might  offer." 

"At  a  meeting  of  the  Royal  Bank  of  Australia,  held  on  the  4th  November,  1840 — Present," 
Ac. :  "A  letter  was  read  from  Mr.  Allan,  in  which,  inter  alia,  he  stated  that  it  would  be  desirable 
he  should  be  furnished  with  a  copy  of  the  contract  of  the  Bank,  showing  the  power  vested  in  the 
directors,  enabling  them  to  raise  money  by  way  of  deposit  Botes  or  debentures,  and  which  tha 
Board  directed  Mr.  Allan  should  be  furnished  with." 

Letters-Robert  Allan  to  Q,  H.  Wray. 

"Edinburgh,  7th  Korember,  1840. 

"It  is  extremely  desirable  that  I  should  be  Aimlshed  with  a  copy  of  the  Bank  contract,  aa 
there  are  frequent  queries  put  which  It  is  impossible  for  me  to  answer  without  being  acquainted 
with  its  contents."  "  You  must  manage  to  let  me  have  such  a  document,  as  it  wiU  strengthen 
my  hands  materially ." 

"At  a  meeting  of  the  Royal  Bank  of  Australia,  held  on  the  11th  Kovember,  1840— Present," 
Ac. :  "  A  letter  was  read  from  Mr.  Allan,  in  which  he,  inter  alia,  intimated  that  it  wss  desirable, 
and  would  tend  to  give  confidence  and  promote  the  interest  of  the  Bank,  if  he  was  in  possession 
of  copious  extracts,  or  a  copy  of  the  deed  of  settlement  The  board  directed  that  the  chairman 
ihould  make  such  extracts  from  the  deed  as  he  thought  would  meet  Mr.  Allan's  views,  and  have 
notarial  copies  of  the  same  made,  with  the  signatures  of  those  who  had  signed  the  deed  attached." 

"  At  a  meeting  of  the  Royal  Bank  of  Australia,  held  on  the  18th  of  November,  1840— Present,'^ 
Ae. :  "  The  chairman  submitted  the  exoerpta  from  the  deed  of  settlement,  prepared  for  Mr.  Allan, 
to  exhibit  to  parties  in  Sootland,  and  which  was  approved  by  the  board,  and  instructions  given 
In  writing  to  Mr.  Allan  to  ask  his  opinion  of  the  advantage  of  inserting  the  Bank's  advertisement 
In  the  Scotch  newspapers,  with  his  name  attached  as  its  agent" 
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WIS  191,2022. 10».  actually  i80tted.(a)  The  sttm  total  of  the  hills,  pro- 
miasory  notes,  &e.,  for  which  the  said  instruments  were  so  sold  or 
•zclianged,  were  always  the  same  as  the  sum  total  of  the  instruments ; 
Md  the  interest  began  to  run  in  favour  of  the  holder  from  the  time 
of  such  sale  or  exchange.  Instruments  to  the  amount  of  194,000/4 
were  issued  by  the  directors  between  the  Slst  July  and  81st  December^ 
1841. 

<«  During  the  years  1842  and  1843  the  amounts  of  s«ch  instrumenli 
issued  by  them  increased  to  277,9502.  After  the  end  of  the  year  1844 
the  balance  of  such  instruments  at  any  one  time  outstanding  did  not 
tary  to  any  great  extent. 

«  On  Slst  December,  1844,  the  sum  or  balance  of  them  then  outstaflcl'<> 
ing  was  285,4502. ;  on  Slst  December,  1845,  that  sum  >  or  balance  was 
812,8522. ;  on  Slst  December,  1846^  it  was  282,8502. ;  oi^  Slst  Decern-^ 
ber,  1847,  it  was  279,6002." 

The  case  then  showed  that  the  greater  portion  of  the  funds  so  rused 
were  sent  out  to  Australia  in  the  possession  of  Mr.  Boyd,  who  went 
out  to  Sydney  branch  in  "^January,  1842.  After  several  state-  ^^^ « 
ments  not  material,  the  case  proceeded.  «  A  large  proportion  of  ^ 
the  instruments  issued  in  1841  became  due  in  the  latter  half  of  the 
year  1846.  Funds  were  not  received  from  Australia  or  elsewhere  to 
meet  them ;  and  the  directors  had  no  funds  in  hand.  The  whole  of  the 
instruments  which  became  payable  before  the  end  of  1847  were  either 
paid  or  renewed  when  they  fell  due.  The  greater  portion  was  renewed. 
In  1846  the  plaintiffs  purchased  the  instruments  sued  upon,  with  cou- 
pons annexed  as  aforesaid,  under  the  following  circumstances. 

««The  said  G.  H.  Wray,  on  22d  July,  1846,  by  order  of  the  direct- 
ors,  sent  to  the  said  Robert  Allan  at  Edinburgh  26,0002.  of  sucb 
instruments  as  aforesaid,  with  a  letter  of  that  date :  Appendix,  p.  50.(i) 

"  On  1st  August,  1846,  Wray  similarly  sent  to  Allan  80002.  of  such 
instruments  as  aforesaid.  Amongst  them  were  the  three  instruments 
of  that  date,  sued  on  by  the  plaintiffs,  together  with  a  letter  of  the 
same  date :  Appendix.  ((?) 

«0n  6th  August,  1846,  Wray  similarly  sent  20,0002.  of  such  instru- 
ments as  aforesaid,  amongst  which  was  the  instrument  of  the  lOtb 
August  sued  upon,  together  with  a  letter. 

<«  The  plaintiffs,  as  such  trustees  as  aforesaid,  had  become,  as  here- 


(a)  It  U  10  stated  in  the  ease,  bat  apparently  bj  miatake :  the  meaning  being  that  the  rami 
mention^  gave  the  amount  isaued,  riz.,  191,202{.  10«.,  by  adding  to  which  3T>100/.,  the  amount 
aigned  but  not  israed,  would  be  giren  the  totals  328,3021.  lOt.  The  eiror  ia  of  no  importanee  «• 
to  the  legal  result 

(6)  This  letter  was  as  foUowa.  '*  With  this  70a  will  receire  26,0002.  of  deposit  notes  in  tw6 
registered  paresis,  ris."  (setting  out  the  numbers).  *'  As  you  are  taWj  aware  of  the  importaang 
ef  our  haring  ample  fands  on  or  before  the  first  of  next  month  in  eaeh^  I  need  only  request  ytur 
acknowledgment  by  return  of  post" 

(«)  This  letter  was  as  follows.  "I  beg  to  advise  having  sent  this  day  80002.  in  deposit  notet 
tC  two  and  three  hvodnd  each,  and  whioh  firom  their  a«aU  anoants  I  hepe  vlU  be  easily  plMod/" 

TOL.  UI.- 
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•^ 


^^/.^  inafter  mentioned,  the  holders  of  an  ^instrnment,  No.  A.  217,  for 
^  lOOLf  in  the  same  form  as  the  present,  dated  6th  February,  1841, 
and  payable  on  the  6th  February,  1847  ;  and  on  20th  November,  1846, 
Mr.  Blair,  one  of  the  plaintiffs,  gave  Robert  Allan,  for  the  three  first 
of  the  instruments  sued  upon,  and  the  said  coupons  so  annexed  as 
aforesaid,  the  amount  of  the  same  instruments  in  cash,  deducting  the 
amount  of  the  instrument  for  1002.  held  by  him,  with  the  amount  of 
the  then  due  and  unpaid  coupons  thereunto  attached  as  aforesaid,  and 
received  in  return  the  instruments  so  purchased  and  similar  coupons  a3 
aforesaid  annexed  thereto. 

<«  The  following  note  of  the  above  purchase  was  sent  by  Allan  to 
Mr.  Blair,  enclosed  in  the  letter  which  follows. 

Pnrebaied  for  John  Blair,  Esq.  £•.<<. 

|U  B.  of  Australia  debentare  No.  278  payable,  1st  AQgnst,  1851           .       .       .  200    0    0 

Ditto                        Ditto               274               ditto 200    0    0 

Ditto                       Ditto              277  payable,  Ist  Fobniary,  1852        .               .  200    0    0 

Interest  on  5002.  (112  days)           .       .       «       .       , 7  18    S 


607  13     6 
Lees  Ditto  Ditto,  No.  A.  217  100    0    0 


£507  18    6 


Dear  Sir,  Edinburgh,  20th  Nov.  1846. 

The  above  is  a  note  of  the  debentures  which  you  purchased  to-day. 

(Signed)        B.  &  T.  Allan. 

On  23d  December,  1846,  Mr.  Blair  gave  Allan,  for  the  fourth  instru- 
xnent,  sued  upon,  that  for  lOOOZ.  and  coupons  annexed  as  aforesaid,  the 
amount  of  the  same  instrument,  and  received  the  same  instrument  and 
coupons  annexed. 

^^.^      *(<The  following  note  of  the  last-mentioned  purchase  was 
-'  handed  by  Allan  to  Mr.  Blair,  at  the  time  of  the  purchase. 

Pnrehased  for  Jobn  Blair,  Esq.  £     §,  <L 

Royal  Bank  of  Aastralia  Deposit  Note,  P 1000    0    0 

Interest  from  10th  Angnst 18  10    0 


£1018  10    0 


No.  D.  349,  payable  lOtb  Angnst,  1851. 

Bdinbnrgh,  23d  Deoember,  1846. 
Bobt  A  Thos.  Allan. 

ii'So  commission  was  charged  by  Allan  to  Blair  upon  any  of  the 
transactions.  At  the  time  of  the  said  sale  of  the  said  instruments  and 
coupons  by  Allan,  he,  the  said  Allan,  held  for  sale,  and  sold,  other 
such  instruments  with  coupons  so  annexed,  as  broker  for  other  parties 
who  had  previously  purchased  them ;  and  Allan  was  both  before  and  at 
and  after  that  time  engaged  in  selling,  and  sold,  all  such  instruments, 
charging  commission.    The  ampunts  received  by  Allan  on  the  sale  of 
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the  instmmeDts  in  respect  of  which  this  action  is  brought  were  accounted 
for  by  Allan,  together  with  the  proceeds  of  other  transactions,  to  Messrs. 
B.  and  M.  Boyd,  so  appointed  brokers  as  aforesaid,  and  by  the  latter 
to  the  directors,  after  deducting  a  further  sum  for  the  commission  of 
the  said  Messrs.  Boyd.     The  Bank  had  no  ledger  account  with  Allan. 

»0n  27th  July,  1846,  Allan,  by  means  of  instruments  to  the  amount 
of  20,OOOL,  part  of  the  said  instruments  forwarded  to  him  on  22d  of 
that  month,  took  up  other  such  notes  or  instruments  issued  in  1841,  to 
the  amount  of  18,5001.,  and  also  6002.  of  coupons,  and  sent  them  to 
the  directors  through  Messrs.  Benjamin  and  Mark  Boyd,  with  a  letter 
of  credit  for  the  balance  of  9002. 

"On  15th  August,  1846,  Allan,  by  means  of  other  such  *instru-  j.^^^ 
ments  to  the  amount  of  80,0002.,  part  of  the  said  instruments  ^ 
forwarded  to  him  on  the  22d  July,  and  1st  and  6th  August,  took  up 
other  such  notes  or  instruments  issued  in  1841,  to  the  amount  of  80,0002., 
which  was  reported  to  the  directors  at  a  board  on  the  19th  August, 
when  the  instruments  so  taken  up  were  cancelled,  and  an  entry  of  the 
remittance  and  cancellation  was  made  in  the  minute  book. 

"  A  further  remittance  was  made  by.  Allan  to  Messrs.  Boyd  on  29th 
Becember,  1846,  accompanied  by  a  letter  relating,  amongst  other  things, 
to  the  said  sale  of  the  said  instruments  so  purchased  by  the  plaintiffs, 
ftnd  sued  upon,  and  which  will  be  found  in  the  Appendix.(a)  The  nos. 
273, 274,  277,  and  349,  specified  at  the  end  of  the  last-mentioned  letter, 
amongst  debentures  sold  to  sundries,  denote  the  instruments  so  sold  to 
the  plaintilEs  and  sued  upon. 

"  In  June,  .1848,  Allan  had  shown  to  Mr.  Blair  a  printed  list  of  the 
Bhareholders  of  the  Royal  Bank  of  Australia,  which  included  the  pre- 
sent defendants,  and  had  recommended  an  investment  on  the  security 
of  such  instruments  as  a  safe  one,  terming  them  deposit  notes.  Mr. 
Blair  having  communicated  with  his  co-trustees  on  8th  July,  1848,  pur- 
chased two  such  instruments,  with  such  coupons  so  annexed,  from  Allan, 
one  of  5002.,  No.  B.  236,  dated  2d  August,  1841,  and  payable  2d  p^.g 
^August,  1846,  and  signed  B.  Boyd,  John  Mitchell,  and  J.  P.  ^ 
Robinson;  and  the  other  of  10002.,  No.  B.  306,  dated  2d  August, 
1841,  and  payable  2d  November,  1846,  and  signed  B.  Boyd,  W.  P. 
Crauford,  uid  J.  P.  Robinson ;  and  paid  Allan  the  amount  of  the  same 
instruments. 

'<  On  25th  August,  1848,  Mr.  Blair  purchased  the  before-mentioned 
instrument  for  1002.,  with  coupons  so  annexed,  signed,  J.  W.  Suther- 

(«)  Tbe  part  b«wUig  on  this  rabjeet  wu:  "I  now  bog  U^  bmnd  70V  lUtemont  of  bow  onr 
dsbcBtno  Mooimt  ot  present  stands."  « We  bsTO  taken  vp  Hie  10,000<.  bUl  at  the  Bzebaoge 
Biak  OQt  of  the  proceeds  of  the  13,000/.  debentnres  sold,  and  now  hold  jour  order  at  par  for  the 
Ulaace." 

Ib  tbe  debentore  aeeoont  attached,  Messrs.  Boyd  were  debited,  Inter  alia,  with  "  Conmission 
OB  loan  of  40,0002.  at  i  per  cent"  "  Do.  12,0002.  Talne  debentnres  sold  at  1  per  cent"  And 
tbey  were  eredited,  among  other  things,  with  '*  Amount  of  debentores  sold  as  per  note  subjoined, 
sad  interest  H^UiL  lOt.  2dL*  13m  note  subjoined  ipedfled  the  avmbon  of  the  debentores  sold. 
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land,  John  Mitchell,  and  J.  P.  Robinson,  and  paid  Allan  the  amonnt 
of  the  said  instrument.  The  separate  coupons  annexed  to  these  instru^ 
ments  purchased  in  1848  were  duly  paid;  and  the  instruments  pur* 
chased  in  that  year  for  5001.  and  10002.  were  respectively  paid  when 
due. 

<«  Advertisements  were  inserted  by  Allan  in  the  *  North  British  Ad- 
vertiser' newspaper,  several  times,  and  were  seen  by  Mr.  Blur,  about 
the  dates,  and  which  will  be  found  in  the  Appendiz.(a) 

<«  The  coupons  annexed  to  the  said  instruments  sued  upon,  which  fell 
due  on  the  Isl  of  February,  1847,  1st  August,  1847, 1st  February, 
1848, 1st  August,  1848, 10th  February,  1847, 10th  August,  1847, 10th 
February,  1848^  and  10th  August,  1848,  were  respectively  duly  paid." 

The  case  then  set  out  at  great  length  the  accounts  and  letters  received 
from  Australia,  and  other  matters.  As  these  were  important  only  as 
evidence,  from  which  the  Court  under  the  power  reserved  in  the  ease 
was  to  draw  inferences  of  fact,  and  the  inferences  drawn  appear  in  the 
judgment,  it  is  unnecessary  to  do  more  than  state  shortly  that  the 
funds  raised  in  this  country  were  employed  in  banking  business  in  Aus- 
tralia and  lost  there ;  the  Company  stopping  payment  in  1848 :  but 
»901  ^^^^  ^^^  ^directors  in  this  country  may  at  first  have  believed  that 
•^  the  concern  was  very  flourishing.  On  30th  July,  1845,  the  first 
general  meeting  of  the  shareholders  was  held,  and  a  report  and  balance 
sheet  read.  On  29th  July,  1846,  the  second  general  meeting  was  held 
and  a  report  and  balance  sheet  read.  And  on  the  11th  August,  1847, 
the  third  meeting  was  held  and  a  report  and  balance  sheet  read.  All 
these  reports  and  balance  sheets  were  set  out  in  the  case.  They  all 
represented  the  Bank  as  very  flourishing,  and  recommended  dividends* 
The  first  balance  sheet  (5)  presented  at  the  meeting  in  1845,  was  aa 
follaws. 

RoTftl  Bank  of  Aiutralia»  80th  June,  1845. 
Or.    LiABXLrmi.  £     t.  d.       Dr,    Assm.  £     «.  cf. 

r«id  up  capital,  10/.  p«r  thtre  on  Guliy  biUa,  remittuieaii  lo«ii%  and 

11,620  ebar«f  116,200    0  0    other  MOiiritiet  ISM^  19  8 

Dao  on  depori^  bills  payable,  bQls  Preliminary   ezi>enie^   inolndiuf 

for  eolleoUon,  and  to  Malboono  fiztares,  lyuvitBre  al  the  differ- 

bnmoh  884,704  11  7    ent  eatabUfhrnoBti  ai  home  and 

Sorplni  profit  ^   26,878    9  8    abroad,    freight    and    paieage 

money  of  eitabliihment  12,844    0  8 

Adranee  to  Slat  Dee.,  1844,  mada 
on  aheep,  cattle,  horaea,  and  ata- 
tiona  for  the  aame ;  wool,  lands, 
honaei,  wharraa,  and  dSaoonnti, 
40,  841,278    1  4 


£477,868    1  8  £477,868    1  8 


Aiaetf  in  tha  oolonies,  Balanoe  aeendaf  from  inrplatTalBa 

£841,278    14  of  property  in  the  oolony  26,878    9  S 

(a)  tn  iheae  adTertiaementi  Allan  waa  tanned  "  agent  for  Sooiland*  for  The  Boyal  Bank  of 
Analnlia. 
{h)  For  MiM  detMOaaf  thi  i^porti  of  1846  mi  1847,  lot  the  Jndgna&t,  posV  F-  ^ 
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g—irtiigin  to  the  aoloniefy  Four  dWidendi  p»id  to  •hanlioldtn 

£267,648  16  8                          to  15di  of  April  24,687  17  6 
iDterast  pud  on  dopoaita  18,997    0  7 


fnAi  aad  torplu  tsIiio  78y<S9    4  8  EzpoDMn  of  London  ettoblithmoni 

*Praflt  oo  diseoantiy  com-  linoo  1841,  inelading  sUlioDory, 

*21]        nuMioni,  Ae.  4595  17  2      poaUgta,  adTertbeniantf,  Ae.  7,666  14  1 

£78»S35    1  19  £78,225  1  19 


Dr,  Appropriation  of  Snrplof        O.  £•.<<. 

Pnit  M  nboTe,  nftor  dedneting  all     £     jl  dL  ProportioB  oavried  to  prtlimlaary 
ejpeoaet  and  payment  of  four  ezpenfet  500     0  9 

jtun'  dividend  to  shareholden  .   Retted  to  pay  depofit  notes  ftJl- 

00  paid  np  eapital  to  15th  of  ing  dao  in  Soptomber  next  29,909    9  9 

April,  1845.  26,878    9  8  Undinded  profit*  earned  to  profit 

and  loifl ;  new  aeeoont  inelading 
balaneo  at  bankers  5,478    9  8 


£26,878    9  8  £26,873    9  8 


The  case  then  proceeded.  <<  The  said  three  reports  were  printed, 
and  a  copy  sent  to  each  shareholder.  The  dividends  mentioned  in  the 
said  three  reports  were  paid;  and  each  of  the  defendants  received  an 
amoont  proportioned  to  the  number  of  shares  for  which  he  had  sub* 
scribed.  A  g^ieral  meeting  was  held  in  1848 ;  but  the  directors  did 
sot  submit  maj  report  to  the  meeting,  but  asked  for  an  adjournment, 
until  thej  should  receive  full  accounts  from  Mr.  Sprot  Boyd,  whom 
thej  had  sent  out  in  the  end  of  1847,  to  inquire  into  the  affairs  of  the 
Company  in  Australia.  In  the  year  1848,  the  directors  made  a  fourth 
call  of  22. 10s.  per  share,  and  a  fifth  call  of  5/.  per  share ;  neither  of 
which  were  paid." 

<<  On  the  26th  January,  1849,  a  circular  was  issued  by  order  of  the 
directors  to  the  shareholders.  The  shareholders,  including  the  defend* 
aats,  James  Farquhar,  Thomas  Newman  Farquhar,  Patrick  Hadow,  and 
James  Ocbterlony  Walker,  on  receiving  the  last-mentioned  *cir-  p^^o 
cular,  denied  their  liability  in  respect  of  the  said  instruments,  and  ^ 
refused  to  be  bound  by  the  acts  of  the  directors,  except  so  far  as  they 
were  bound  in  having  executed  the  said  deed  of  settlement  of  the 
Company. 

<<  About  the  end  of  the  year  1848,  the  said  Company  suspended  pay* 
ment ;  nnd,  in  the  latter  end  of  the  year  1849,  a  petition  was  presented 
luder  the  Winding-up  Acts ;  and  ai^  order  was  made  for  the  winding  up 
the  affairs  of  the  Company  under  those  Acts  on  the  26th  of  March, 
1850.  The  signatures  to  the  instruments  in  question  are  those  of 
directors.  The  said  instruments  sued  upon  were  duly  presented  for 
payment.  Neither  the  defendants,  James  Farquhar,  Thomas  Newman 
Farqahar,  Patrick  Hadow,  or  James  Ochterlony  Walker  was  present  at 
any  of  the  said  general  meetings." 

After  some  statements  not  important,  the  case  concluded.  <<  The 
directors  in  England  had  such  interest  in  the  Bank  as  above  mentioned. 

D 
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Thej  were  also  entitled  to  be  paid  for  their  attendanees.  These  were 
not  paid  at  the  time,  but  were  set  oJBT  in  their  account  in  respect  of 
credit  shares  in  1844,  and  nltimatelj  settled  in  1847.  Except  as  afore- 
said, and  excepting  their  liability  to  pay  up  the  balance  of  their  credit 
shares,  and  any  more  immediate  liability  to  creditors  upon  such  instra* 
ments,  their  interests  did  not  differ  from  that  of  the  other  proprietors* 
They  never  used  the  funds  of  the  Bank  for  their  own  purposes,  nor 
dealt  in  shares.  They  acted  upon  such  motives  as  above  mentioned, 
and  not  with  any  view  to  any  separate  advantage  at  the  expense  of  the 
other  shareholders. 

(( The  Court  is  authorized  to  draw  such  inferences  as  a  jury  ought  to 
draw. 

<<  The  question  for  the  opinion  of  the  Court  is,  Whether  the  plaintiffs 
^QQ-i  ftre  entitled  to  recover  or  not?  If  *they  are,  judgment  is  to  be 
-'  entered  up  for  the  principal  and  interest :  if  not,  judgment  of 
nonsuit  to  be  entered." 

The  case  %as  urged  in  last  Michaelmas  Term.(a) 

Cowling^  for  the  plaintiffs. — ^The  substantial  question  is,  whether 
authority  was  given  by  the  shareholders  to  the  directors  to  sign  notes 
and  borrow  money  on  their  credit.  But  the  defendants  make  several 
objections  to  the  form  of  the  notes,  which  it  will  be  convenient  to  dis* 
pose  of  first.  Assuming  that  the  directors  had  authority  to  sign  notes, 
it  is  said  that  these  notes  do  not  purport  to  bind  the  shareholders,  but 
only  to  bind  the  individuals  who  signed  them.  But  the  words  <«  for 
ourselves  and  the  other  shareholders"  primfi  facie  mean  that  the  parties 
signing  promise  for  the  whole  body ;  Ex  parte  Buckley  in  re  Clarke, 
14  M.  &;  W.  469.t  In  The  Bank  of  Australasia  v.  Breillat,  6  Moore, 
P.  C.  152,  161,  189,  the  plaintiffs  recovered  against  the  Bank  of  Ans- 
tralia  on  a  note,  the  form  of  which  was  «« I  promise  to  pay"  154,0002., 
<<  for  value  received,  for  and  on  behalf  of  the  Bank  of  Australia.  J. 
Norton,  Chairman ;"  and  in  the  judgment  it  was  said  that  there  was  a 
clear  primfi  facie  case,  the  note  being  «<  signed  on  behalf  of  the  Com- 
pany." And  the  form  of  an  ordinary  Bank  of  England  note  is  not 
more  clearly  intended  to  bind  that  Corporation  than  this  was  to  bind 
the  shareholders.  Beliance  will  be  placed  on  Healey  v.  Story,  8  Exch. 
8  ;t  but  in  that  case  the  joint  stock  company  was  a  corporation,  being 
registered  under  stat.  7  &  8  Vict.  c.  110 ;  it  was  framed  for  a  purpose 
which  did  not  authorize  the  issuing  of  notes  at  all ;  and,  if  it  could 
^^  .^  have  been  Bound  by  a  note,  the  *note  ought  to  have  been  framed 
'^  -^  in  the  manner  prescribed  by  stat.  7  &;  8  Vict.  c.  110,  s.  45 ;  so 
that  it  was  clear  the  note  could  not  bind  the  company  in  that  case. 
The  language  of  the  parties  there  was  not,  as  here,  that  of  agents,  but 
of  principals  warranting  the  payment  by  the  corporation ;  and  this  dif- 
ference is  accounted  for  by  the  circumstance  of  the  debtors  being  a 

(a)  On  Kor«inber  18th,  SSd,  and  23d;  before  Lord  Oftmpbelly  0.  J.,  Coleridge  and  Brie,  Ji. 
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corporation,  Penkivil  v,  Connell,  5  Exch.  SSl^f  was  on  another  of 
these  very  notes.  All  that  was  there  decided  was  that  the  note  bound 
the  directors,  who  signed  it,  personally  on  their  several  promise ;  which 
is  quite  consistent  with  its  also  binding  the  shareholders  jointly.  It 
will  be  urged  that  a  partnership  can  only  be  bound  in  the  name  of  the 
firm ;  Kirk  v.  Blurton,  9  M.  &;  W.  284.t  It  is  unnecessary  to  inquire 
how  that  may  be ;  for  the  name  of  the  firm  <<  The  Royal  Bank  of  Aus- 
tralia" is  carefully  printed  on  the  documents.  But,  supposing  that  the 
notes  are  for  some  reason  or  other  informal,  the  plaintiffs  (assuming  that 
the  directors  had  authority  to  borrow  money  on  the  credit  of  the  share- 
holders) might  resort  to  the  count  for  money  lent,  and  recorer  the  con- 
sideration. To  this  it  is  answered  that  this  was  not  a  loan,  but  a  pur- 
chase, and  that  there  is  no  count  for  money  receiyed.  As  to  that,  the 
facts  are  set  out  in  the  case.  The  word  <<  sold*'  is  used  in  the  documents, 
no  doubt ;  but,  if  the  transaction  was  in  substance  a  loan,  the  words 
are  immaterial ;  Denton  v.  Rodie,  8  Camp.  498.  In  that  case  the  borrower 
was  a  partner ;  but  the  authority  of  a  partner  is  but  an  instance  of  agency. 
Here  Allan  was  "the  agent  of  the  Bank,"  with  whom  debentures  were 
lodged  <«to  be  sold  as  opportunities  might  offer";  Minute  of  7th  October, 
1840.(a)  The  very  notes  which  are  the  subject  of  the  action  are  sent  to 
*him  by  the  manager  with  a  statement  that  it  is  important  for  p^^e 
the  Bank  to  hare  funds,  and  of  a  hope  that  he  can  place  them ;  ^ 
letters  of  22d  July,  1846,  and  1st  August,  1846.(()  Allan  receivetl 
from  the  plaintiffs  the  fall  amount;  and  the  Bank  have  the  whole. 
For  whom  was  Allan  agent  but  the  Bank  ?  And  what  was  this  but  in 
substance  a  borrowing  on  their  note  ?  Then  comes  the  real  question 
on  the  merits.  The  deed  of  settlement  authorized  the  directors  to 
issue  notes  and  borrow  money  on  the  credit  of  the  shareholders ;  if  the 
deed  were  silent,  the  nature  of  the  concern  was  such  as  impliedly  to 
give  them  authority  to  do  so ;  supposing  that  there  was  some  private 
restriction  on  such  authority  or  that  the  directors  had  abused  it,  still 
the  plaintiffs,  who  bonft  fide  gave  their  money  in  reliance  on  the  appa- 
rent authority  of  the  directors,  may  recover  against  the  shareholders  ; 
and,  lastly,  the  shareholders  knew  that  the  directors  had  borrowed 
money,  and  by  silently  accepting  dividends  with  such  knowledge  rati- 
fied their  act.  First  as  to  the  deed  itself.(c)  Sects.  10  and  22  give 
the  whole  control  to  the  Court  of  Directors.  In  the  case  it  is  found 
that  all  the  proceedings  were  by  courts.  Then  the  nature  of  the  in- 
tended business  appears  from  sections  6  and  9.  The  Bank  was  to  be  a 
bank  of  issue  in  almost  every  place  east  of  the  Cape.  It  was  also  to 
be  a  bank  in  London,  where  it  could  not  be  a  bank  of  issue,  as  the 
Bank  of  England's,  privileges  prevent  its  being  so.  The  directors  were 
to  manage  matters  without  accounting  to  any  one  until  25th  July, 

(a)  Ante,  p.  12,  note  (a).  (6)  Ante,  p.  15,  notef  (a)  and  (5). 

(c)  Ante,  p.  4f  note  (a). 
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1845»  wheoy  by  leet.  81,  the  firsi  general  meeting  was  to  be  held*  Ik 
99  obvious  that  the  whole  scheme  was  to  take  up  money  in  England 
Md  lend  it  east  of  the  Cape,  making  a  profit,  by  the  higher  rate  of 
^^^  interest  there.    It  would  be  fatal  to  such  *a  scheme  if  the  money 

-'  could  not  be  taken  up  for  long  periods ;  and  sect.  9  expressly  in* 
eludes,  as  part  of  their  business,  <«  borrowing  or  taking  up  money"  on 
<»  promissory  notes,"  « debentures,"  «<or  other  obligations."  The 
partners  in  an  ordinary  bank  haYo  authority  to  borrow  money  on  the 
credit  of  the  partnership ;  Bank  of  Australia  v.  Breillat,  6  Moore,  P. 
C«  194 :  much  more  have  the  managers  of  such  an  unusual  concern  as 
this.  Here  the  purposes  for  which  the  money  was  borrowed  and  to 
which  it  was  applied  were  within  the  very  scope  of  the  business ;  bat, 
Wpposing  it  to  be  otherwise,  it  would  not  affect  the  right  of  the  plain* 
tiffs.  In  The  Bank  of  Australia  v.  Breillat,  6  Moore,  JP.  C.  152,  part 
of  the  consideration  of  the  note  sued  on  was  an  advance  to  pay  off  debts 
alleged  to  be  not  legally  binding  on  the  defendants.  But  the  Judicial 
Committee  of  the  Privy  Council,  in  their  judgment  in  that  case,(a) 
held  that  if  it  were  so  it  could  make  no  difference :  <«  it  would  be 
extravagant  to  bold,  that  the  appellants,  lending  th^  money  to  the 
Company  to  enable  it  to  meet  its  engagements,  were  bound  by  this 
circumstance  to  see  to  the  nature  of  those  engagements."  Here  the 
terms  of  the  deed  (b)  declare,  by  sect,  9,  that  the  business  of  the  Com- 
pany shall  include  <*  the  borrowing  or  taking  up  money  at  interest." 
Words  nearly  similar  have  been  used  in  the  various  Bank  Acts  for  a 
loi^  period,  and  have  been  construed  to  comprehend  every  species  of 
obtaining  money  on  credit  so  as  to  be  repayable ;  The  Bank  of  Eng* 
fond  V.  Anderson,  8  New  Ca.  689,  Booth  «.  Bank  of  England,  7  CI.  k 
F,  509.  Such  words  must  therefore  be  understood  to  bear  this  mean* 
ing  when  used  by  bankers.  The  defendants  contend  that  the  rest  of 
*271  ^^^  ^^  ^  ^controlled  by  sects.  14  and  16,  and  that  all  thinge 

-'  should  be  done  by  trustees ;  but,  on  looking  at  those  clauses,  and 
comparing  them  with  sects.  28  and  24  which  relate  to  the  same  subject, 
it  will  be  seen  that  the  trustees  are  to  act  under  the  control  of  the 
directors,  who  vest  in  them  what  property  they  think  fit.  Sect.  80 
also  is  relied  OU)  in  that  each  proprietor  renounces  all  right  to  sign  bills. 
But  that  is  as  proprietor ;  the  right  to  sign,  as  members  of  the  govern* 
ing  body,  as  directors,  is  not  renounced. 

The  arguments  as  to  the  ratification  are  omitted,  as  they  turned  en- 
tirely on  the  weight  of  the  evidence  of  knowledge,  on  the  part  of  the 
shareholders,  of  these  transactions,  to  be  inferred  from  their  receiving 
dividends  at  the  same  time  that  the  reports  and  balance  sheets  were 
sent  to  them.  The  balance  sheet  of  1846,  which  is  printed  in  the 
statement  of  the  case,  antd  p.  20,  will  indicate  the  sort  of  evidence 

(a)  6  Moon,  P.  C.  20L  (»)  Auto,  p.  i,  5,  note  (aj. 
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« 

relied  on :  and  tHe  judgmant  bHoito  wkit  the  inferenees  of  fact  dinim 
try  the  Conrt  wore). 

Sir  Vitwrtig  KMy^  for  tho  de£nidanta  J.  Farquhar»  P.  Farquhar, 
Hadow  and  Walker.(a) — ^Aaaaraing,  for  the  present,  that  it  can  be 
eaid  that  the  directors  hare,  either  bj  the  deed  or  otherwise,  power  to 
bmd  the  shareholders  by  all  ordinary  banking  matters  and  to  borrow 
money  on  their  credit  (which  is  denied),  still  the  defendants  are  not 
liable ;  for  these  instruments  are  by  no  means  ordinary  banking  mat* 
ten;  and  there  was  not  in  this  case  any  loan.  Whatever  be  the  gene- 
ral powers  of  the  partners  in  a  bank,  the  ^directors  here  can  at  -^^^ 
most  bat  have  snch  of  them  as  are  conmstent  with  its  being  a  joint  '- 
stock  bank.  Kow  no  partner  in  any  concern  can  bind  his  copartners 
by  a  negotiable  instrument  jointly  9.ni  $everall]f^  [Lord  CAMPBXLLy 
G.  J. — ^Mr.  dmiing  has  not  argued  that  the  notes  are  binding  upon 
the  shareholders  soTcrally ;  and  you  may  assume  that  there  was  no 
sothority  on  the  part  of  the  directors  to  bind  your  clients  severally. 
Bat,  assuming  for  the  moment  that  there  was  authority  to  bind  them 
jointly,  may  not  the  note  bind  them  so  far,  though  the  attempt  to  bind 
tbem  severally  was  ultra  vires  and  inoperative  ?]  No.  Supposing  that 
the  maxim,  Utile  per  inutile  son  vitiatur,  applied  to  the  execution  of  a 
procuration,  and  that  the  excess  eould  in  such  a  case,  if  inoperative,  be 
rejected,  BtOl  the  addition  of  a  several  promise  is  by  no  means  inopera* 
tive  or  capable  of  being  rejected.  In  the  first  place  it  is  operative  as 
binding  the  parties  who  signed  the  note,  and  abo  all  such  shareholders 
SI  mdividually  authoriied  them  so  to  sign  it  Beyond  doubt  such  share- 
holders are  bound  severally.  It  cannot  be  that  the  words  «<  We"  •«  flor 
ourselves  and  the  other  shareholders"  <«  jointly  and  severally  promise 
to  pay"  are  to  be  construed  as  a  joint  and  several  promise  as  against 
the  shareholder  A.,  who  is  shown  to  have  sanctioned  notes  in  this  form^ 
and  only  as  a  joint  one  against  the  shareholder  B.,  who  did  not.  The 
holder  of  the  note  can  construe  it  only  as  it  purports  to  be.  And  if  it 
were  held  binding  as  a  joint  note  the  position  of  the  shareholder  would 
be  altered ;  for  he  would  then  be  bound  to  pay  it ;  and,  if  he  pays  such 
a  note,  he  makes  evidence  against  himself  that  he  has  given  authority 
to  bind  himself  severally ;  and  it  is  not  possible  to  accompany  the  pay* 
meat  with  such  an  explanation  as  shall  show  to  all  the  world  that  it 
^18  made  only  in  respect  of  the  joint  liability.  That  is  one  reason  p^^A 
why  an  authority  must  be  strictly  pursued,  or  it  does  not  bind  the  ^ 
principal.  There  are  many  instanees  in  which  this  principle  is  acted 
apon  in  questions  as  to  the  validity  of  powers  relating  to  real  estate ; 
Doe  denu  Ellis  v.  Sandham,  1  T.  B.  706,  is  one.  But  the  principle  is 
itroager  in  mercantile  transactions  of  all  kinds,  as  in  Barron  t*.  Fits* 
gerald,  6  New  Ca.  201,  and  more  particularly  where  the  authority  is 

(a)  iVnUiec  appeared  for  the  defendant  Satheiland ;  and  the  defendant  Connell  appeared  la 
rmoa:  bat  the  Conrt  declined  to  hear  more  than  one  aomfel  a^pie, 
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to  execute  negotiable  instrmnentSi  which  may  come  into  the  possession 
of  persons  who  most  take  the  instrument  as  it  purports  to  be.  That  is 
the  reason  why  a  partnership  bill  does  not  bind,  unless  executed  in  the 
name  of  the  firm ;  Eirk  t^.  Blurton,  9  M.  &.  W.  284.t  In  the  present 
case  the  name  of  the  firm  is  printed  on  the  note ;  but  the  legal  effect 
of  the  promise  is  that  the  individuals  jointly  and  severally  promise,  not 
that  there  is  a  promise  made  by  procuration  of  the  firm.  This  was  the 
opinion  of  the  Court  of  Exchequer  in  Penkivil  v,  Gonnell,  5  Exch.  SSl.f 
These  words  cannot  be  construed  as  two  different  promises,  one  for  the 
firm,  one  for  the  individuals ;  Ex  parte  Buckley  in  re  Clarke,  14  M.  k 
W.  469  ;t  Healey  v.  Story,  8  Exch.  S.f  In  an  American  case,  Bradlee 
V.  Boston  Glass  Company,  16  Pickering's  (American)  Reports,  847,  the 
plaintiffs  had  lent  money  to  the  Company,  and  received  as  a  security  a 
note  in  this  form :  <<  We,  the  subscribers,  jointly  and  severally,  promise 
to  pay  Messrs.  J.  and  T.  Bradlee  or  order,  for  The  Boston  Glass  Manu- 
factory." It  was  signed  by  three  persons  who  might  have  bound  the 
Company  by  a  promissory  note  duly  signed.  But  Shaw,  C.  J.,  de- 
^^cn  ^^^^^^^  ^^®  judgment  of  the  Court,  that  the  instrument  declared 
-^  *on  was  not  the  note  of  the  Company.  He  says :  "  The  words 
<  jointly  and  severally'  are  quite  decisive.  The  persons  are,  « we,  the 
subscribers,'  and  it  is  signed"  A.,  B.  and  C.  ^'This  word  ^severally' 
must  have  its  effect ;  and  its  legal  effect  was  to  bind  each  of  the  signers. 
This  fixes  the  undertaking  as  a  personal  one.  It  would  be  a  forced  and 
wholly  untenable  construction  to  hold,  that  the  Company  and  signers 
were  all  bound ;  this  would  be  equally  inconsistent  with  the  terms  and 
with  the  obvious  meaning  of  the  contract."  This  case  is  cited  with 
approbation  in  Story  on  Promissory  Notes  (2d  edition),  p.  77,  sect.  70. 
It  has  been  argued  that  the  plaintiffs,  as  bon&  fide  holders,  are  en- 
titled to  recover  because  the  directors  have  a  prim&  facie  authority  to 
bind  the  Bank  by  ordinary  banking  transactions.  If  this  were  so,  still 
it  would  be  plain  that  the  note  in  question  is  not  an  ordinary  banking 
transaction.  It  is  for  an  unusually  long  period ;  and  the  attachment 
of  coupons  may  have  the  effect  of  giving  compound  interest.  But  there 
is  no  such  implied  authority,  in  case  of  a  joint  stock  company,  to  one 
partner  to  bind  the  others ;  Bramah  v.  Roberts,  8  New  Ca.  963.  The 
deed  only  must  be  looked  to ;  Eirk  v.  Bell,  16  Q.  B.  290  (E.  C.  L.  R.  vol. 
71).  In  the  present  deed  there  is  no  authority  given :  on  the  contrary, 
it  is  renounced  by  sect.  80,  except  when  the  instrument  is  made  in  the 
manner  there  prescribed.  That  section  stipulates  that  negotiable  in- 
struments shall  not  bind  the  Company  unless  signed  by  the  manager. 
Or  by  some  other  person  authorized  by  the  directors.  The  object  is 
that  the  Company  may  have  a  security  against  abuse,  which  practically 
they  have  to  a  great  extent  if  the  negotiable  paper  must  be  signed  by  a 
^qii  ^person  appointed  by  the  directors  at  a  court,  instead  of  being 
^  issuable  by  any  directors  of  their  own  power.    It  is  true  that  the 
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directors  might  have  anthorized  the  three  persons  who  signed  these 
instmments ;  bat  it  does  not  appear  that  they  did  so  authorize  them. 

Then  as  to  the  count  for  money  lent.  It  is  said  that  this  is  a  lend- 
ing to  the  Bank  through  the  directors,  for  a  term  of  five  years.  That, 
if  it  were  so,  would  show  how  injurious  to  the  shareholders  the  attempt 
to  bind  them  severally  was ;  for  the  plaintifis,  who  took  what  purported 
to  be  a  joint  and  several  security,  would,  on  discovering  that  it  was  not 
a  several  security,  be  entitled  at  once  to  bring  money  had  and  received. 
They  have  not  done  so,  but  sue  for  money  lent.  Now  every  word  in 
the  statement  of  the  case,  and  every  word  in  the  document,  shows  that 
this  was  not  a  loan  on  the  security  of  these  instruments,  but  a  pur- 
chase of  them.  The  purchaser  of  a  bill  may  give  more  or  less  than  its 
nominal  amount,  according  as  it  is  at  a  premium  or  at  a  discount ;  but 
he  recovers  ultimately  the  amount  in  the  bill.  A  lender  taking  the  in« 
strument  as  a  security  recovers  the  amount  lent.  [Lord  Campbell,  C. 
J. — ^No  doubt  purchase  and  loan  are  different  contracts  attended  with 
different  incidents.] .  The  case  of  Denton  v.  Rodie,  8  Campb.  498,  is 
in  point  only  as  showing  that  the  word  sold  may  be  inaccurately  used 
in  reference  to  a  transaction  of  loan.  The  present  case  is  like  Emily 
r.  Lye,  15  East,  7.  [He  then  argued  that  the  fair  inference  to  be 
drawn  from  the  fiicts  stated  in  the  case  was  that  the  directors  had  mis- 
applied the  money,  and  had. studiously  concealed  from  the  shareholders 
the  fact  that  it  was  borrowed,  the  reports  and  balance  sheets  being, 
according  *to  his  argument,  so  framed  as  to  lead  to  the  inference  p^no 
that  the  money  was  deposited  for  the  purpose  of  reinittance  to  "- 
Australia  in  the  ordinary  course  of  banking  business.  And  that  if 
the  shareholders  were  in  ignorance  of  the  transactions  they  could  not 
ratify  them.  The  argument  on  this  part  of  the  case  is  omitted,  for  the 
same  reason  as  the  argument  for  the  plaintiffs  on  the  same  part  of  the 
case.] 

Cowling  was  heard  in  reply.  Cur.  adv.  vuU. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  question  which  we  have  to  determine  is :  Whether  the  share- 
holders in  the  unregistered  joint  stock  Company  called  « The  Royal 
Bank  of  Australia"  are  jointly  liable,  either  as  makers  of  the  pro- 
missory notes  set  out  in  the  special  case,  or  as  borrowers  of  the  money 
sought  to  be  recovered  ?  One  of  the  defendants,  being  a  director  of 
the  Company,  actually  signed  the  notes ;  and  another  was  a  director 
when  by  his  authority  they  were  issued ;  but  the  other  four  defendants 
can  only  be  made  liable  as  shareholders.  We  are  of  opinion  that  the 
shareholders  are  liable,  both  as  makers  of  the  notes  and  as  borrowers 
of  money  for  which  the  notes  were  intended  to  be  a  security. 

On  the  form  of  the  notes  several  preliminary  objections  were  taken, 
which  it  may  be  convenient  first  to  dispose  of.  Sir  Fitzroy  Kelly ^  in 
his  able  argument,  began  by  contending  that,  even  supposing  that  the 
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direotors  had  anthority  to  bind  the  shareholders  by  promissory  notea  to 
secure  money  for  the  purposes  to  *which  the  sums  raised  by  those 


*88] 


notes  were  to  be  applied,  these  notes  are  not  binding  on  the  share- 


holders, by  reason  of  the  words  <<  and  severally"  introduced  into  them. 
It  is  quite  clear  that  a  partner  cannot  by  any  instrument  make  a  co* 
partner  separately  liable  for  a  partnership  debt ;  and  a  shareholder  in 
this  Company  separately  sued  on  one  of  those  notes  might,  in  due  form, 
BUCcessfttUy  deny  his  separate  liability.  But  it  does  not  follow  that  the 
shareholders  may  not  be  jointly  liable,  if  there  was  authority  to  bind 
them  by  a  joint  note.  Supposing  the  intention  of  the  instrument  to 
have  been  to  make  the  shareholders  separately  as  well  as  jointly  liable, 
and  not  merely  to  impose  a  separate  liability  upon  each  of  the  three 
directors  who  signed  it,  still,  as  far  as  the  shareholders  are  concerned, 
it  may  be  void  as  a  separate  and  valid  as  a  joint  security.  The  expres-^ 
sion  in  the  note  by  which  a  separate  liability  is  sought  to  be  created 
may  be  easily  detached  in  construing  it,  and  taken  pro  non  scriptft ;  as 
against  the  shareholders  it  is  uttei'ly  void,  and  it  does  them  no  injury. 
The  perfect  and  complete  contract  of  joint  liability  is  not  vitiated  by 
the  directors  having,  ultra  vires,  written  upon  the  same  piece  of  paper 
words  which  are  wholly  inoperative.  If  A.  and  B.  are  in  partnership, 
and  A.  for  a  partnership  debt  bonfi  fide  gives  a  promissory  note  in  the 
partnership  firm,  there  seems  considerable  difficulty  in  contending  that 
A.  and  B.  may  not  be  jointly  sued  upon  it  because  it  professes  to  bind 
them  separately  as  well  as  jointly.  Why  should  the  security  perish 
instead  of  being  available,  when,  as  far  as  it  is  sought  to  be  enforced, 
it  might  lawfully  be  created,  and  it  expresses  the  intention  of  the 
■''841  P^^^^®^  '  Surely  this  would  be  unjust,  and  contrary  to  well-known 
^  *legal  maxims.  No  case  respecting  promissory  notes  has  yet  gone 
further  than  Perring  v.  Hone,  4  Bing,  28  (E.  C.  L.  B.  vols.  18,  15,) 
which  only  intimates  the  truism  that  a  partner  cannot  make  his  oo* 
partner  separately  liable  by  a  joint  and  several  promissory  note.  Sir 
FiJtsarcy  Kelly  relied  upon  various  cases  respectmg  the  execution  of 
powers,  under  settlements  or  wills,  as  to  reid  estate ;  but  they  by  no 
means  made  out  his  proposition,  that,  wherever  there  is  any  excess  of 
authority  by  the  donee  of  the  power,  what  is  otherwise,  per  se,  well 
done  in  the  execution  of  it  is  wholly  void :  and  the  analogy  between 
the  execution  of  such  powers  and  the  making  of  promissory  notes  for 
a  partnership  debt  is  so  remote  that  we  do  not  consider  it  necessary  to 
examine  further  Doe  dem.  Ellis  v.  Sandham,  1  T.  B.  705,  or  his  other 
authorities  of  the  same  class.  Barron  9.  Fitzgerald,  6  New  Ca.  201, 
afterwards  cited,  is  not  more  in  point,  as  it  only  says  that,  if  a  man 
requests  the  advance  of  money  in  doing  one  thing  which  he  requires  to 
be  done,  he  is  not  liable,  in  an  action  for  money  paid  to  his  use,  for  a 
aum  of  money  expended  in  doing  another  thing  which  he  did  not  author- 
ise. It  was  next  objected  that  those  notes  are  not  binding  on  the  share- 


8  ELLIS  k  BLAOEBUIIN.    Q.  B.  M 

holders  beouBe  they  are  not  properly  given  in  the  nune  of  the  part- 
nership firm.  Bat  we  are  of  opinion  that,  if  the  directors  by  whom 
they  are  signed  had  anthority  to  draw  them,  they  are  snflElGienty  as  they 
clearly  express  an  intention  that  all  the  shareholders  in  The  Royal  Bank 
of  Aostr^ia  should  be  jointly  bonnd  by  them ;  and,  unless  the  names 
of  all  the  shareholders  were  enumerated,  we  hardly  know  any  Ian« 
goage  by  which  this  intention  could  be  expressed  more  dearly.  A  joint 
*stock  company,  like  any  other  partnership,  may  haYO  a  firm ;  ^^^,0 
and,  when  that  firm  is  properly  used,  it  is  supposed  to  comprehend  '* 
all  the  partners.  There  is  no  necessity  for  that  firm  being  signed  at 
the  bottom  of  a  promissory  note  by  which  a  joint  stock  company  is  to 
be  bound,  any  more  than  the  name  of  a  corporation  that  has  power  to 
issue  promissory  notes;  and  in  point  of  practice  such  notes  are  always 
signed  by  directors,  or  seme  agent  appointed  for  that  purpose.  The 
form  of  the  notes  in  question  is  substantially  the  same  as  that  in  Ex 
parte  Buckley  in  re  Clarke,  14  M.  &  W.  469,t  which  was  held  to  be 
sufficient  to  make  all  the  partners  jointly  liable,  being  a  promise  by  one 
partner  for  himself  and  the  other  three  partners,  and  amounting  to  one 
promise  of  the  four  persons  constituting  the  firm.  Here  the  promise 
is  by  three  directors  who  are  shareholders,  <<for  themselves  snd  the 
other  shareholdem  of  the  said  company;"  and^  if  the  three  directora 
had  anthority,  the  company  is  bound.  Hall  v.  Smith,  1  B.  &  C.  407 
(B.  C.  L.  B.  vol.  8),  was  there  declared  not  to  be  law :  and,  considering 
that  the  note  in  that  case  was  signed  by  the  defendant  expressly  for 
himself  and  his  two  copartners  jointly,  there  seems  great  difficulty  in 
seeing  how  he  could  be  considered  by  using  the  pronoun  <^I"  to  intend 
to  create  any  aeparate  liability.  But,  if  Hall  v.  Smith  could  be  sup- 
ported, it  would  be  no  authority  to  show  that  a  signature  in  the  name 
of  the  firm  is  always  necessary  to  create  a  joint  liability.  The  defend- 
ant's counsel  strongly  relied  upon  Kirk  v.  John  Blnrton  and  Charles 
Habershon,  9  M.  &  W.  284,t  in  which,  the  defendants  being  sued  as 
joint  drawers  of  a  bill  of  ^exchange,  it  appeared  that  the  bill  was  p^g^ 
drawn  by  the  defendant  Habershon  in  the  firm  of  ^  John  Blurton  '* 
k  Co. ;"  that  the  two  defendants  carried  on  the  business  of  printers  in 
partnership ;  that  the  name  of  John  Blurton  was  written  over  the  door 
of  their  place  of  business ;  and  a  witness  stated  that  they  had  been  in 
the  habit  of  drawing  bills  which  he  had  seen ;  but  he  could  not  take 
upon  himself  to  say  whether  they  were  in  the  name  of  ^^  John  Blurton" 
or  of  « John  Blurton  k  Co."  The  Court  of  Exchequer,  considering 
<<  John  Blurton"  to  be  the  firm,  held  that  John  Blurton  could  not  be 
bound  by  a  bill  drawn  by  Habershon  in  the  firm  of  ^  John  Blurton  k 
Co."  It  is  unnecessary  to  say  how  far  we  concur  in  this  case ;  for,  at 
any  rate,  it  only  decides  that,  where  the  firm  professes  to  be  used,  it 
would  necessarily  be  Sittal  to  add  to  the  single  name,  which  usually  cour- 
sUtntes  the  firm,  <<&  Co.,"  whereas,  at  the  case  at  bar,  the  signature 
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at  the  bottom  of  the  note  does  not  profess  to  be  a  firm,  bat  the  signa- 
ture of  three  directors  acting  for  a  joint  stock  company,  and  the  ques- 
tion most  be  whether,  when  professing  to  bind  the  Company,  they  had 
anthority  to  do  so.  In  Healey  v.  Story,  8  Exch.  8,t  which  was  an 
action  by  plaintiff  as  payee  against  the  two  defendants  as  makers  of  a 
promissory  note,  it  appeared  that  the  defendants  were  the  directors  of 
a  joint  stock  company  called  «The  Wesleyan  Newspaper  Association,'* 
completely  registered  nnder  stat.  7  &  8  Vict.  c.  110,  and  that  they  gave 
to  the  plaintiff  for  a  debt  due  from  the  company  a  note  in  the  following 
form, 

'  "London,  March  19, 1847." 
*«in      "  ^^  demand,  we  jointly  and  severally  promise  to  pay  ♦Mr. 
-'  Edward  Healey,  or  order,  the  sum  of  2502.,  value  received,  for 
and  on  behalf  of  The  Wesleyan  Newspaper  Association. 

"  Parker  Story  1  T%«     ^      .t 

r         Twr  >  Directors. 

(<  James  Ware    j 

The  question  was  whether  the  defenaants  were  personally  liable  on  the 
note ;  and  the  Court  (we  think  very  properly)  held  that  they  were ; 
for,  this  being  a  quasi  corporation,  there  could  be  no  individual  and 
aeparate  liability  intended  to  be  cast  upon  the  shareholders,  and  the 
defendants  evidently  professed  to  make  themselves  personally  liable. 
But  the  doctrine  there  laid  down  cannot  apply  to  an  instrument  expressly 
professing  to  bind  the  shareholders  in  an  unregistered  company.  The 
American  case  (a)  decided  by  that  very  learned  Judge  Chief  Justice 
Shaw  of  Massachusetts  we  regard  with  the  utmost  respect;  but  it 
appears  to  have  proceeded  exactly  on  the  same  principle.  The  Gas 
Company  being  a  corporation,  and  the  directors  who  signed  the  note 
having  promised  <(  jointly  and  severally/'  it  was  held  not  to  be  the  note 
of  the  Company,  but  of  the  'individuals  who  signed.  The  decision  of 
the  Court  of  Exchequer  in  Penkivil  t;.  Connell,  5  Exch.  881,t  upon  one 
of  these  very  notes  issued  by  The  Royal  Bank  of  Australia,  we  entirely 
concur  in.  Each  director  who  signs  the  notes  is  liable  to  be  sued  sepa- 
rately upon  them ;  but  this  decision  does  not  in  any  degree  affect  the 
joint  liability  of  the  shareholders. 

It  is  further  objected  to  the  form  of  the  notes  on  which  this  action 
is  brought,  that  they  are  payable  at  the  unusual  period  of  five  years 
*^R1  after  date,  that  the  '^'interest  is  made  payable  half-yearly  by  aux- 
•^  iliary  notes  called  coupons,  that  compound  interest  might  thus  be 
recovered  from  the  Company,  and  that  the  first  coupon,  if  issued  after 
the  day  of  its  date,  would  be  an  infringement  of  the  monopoly  of  th 
Bank  of  England.  But,  in  answer  to  these  objections,  it  is  enough  to 
say :  that  the  validity  of  the  notes  must  depend  upon  the  authority  to 
make  them,  not  the  length  of  the  period  which  they  have  to  run ;  that, 

(«)  BndlM  V,  Boiton  0lMf  Comptnyi  16  Pioksiing*!  (Amerioui)  Report  847 
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if  usQry  were  pleaded  and  would  bo  a  defence  to  this  action,  no  more 
than  simple  interest  at  51,  per  cent,  is  reserved  according  to  the  contract ; 
and  that,  if  there  were  any  objection  to  the  legality  of  the  first  coupon, 
it  conld  not  taint  with  illegality  the  promissory  notes  for  the  principal 
money  at  five  years'  date  on  which  the  action  is  brought. 

We  now  arrive  at  the  real  merits  of  the  cause.  And  we  have  to  con- 
sider whether  the  directors  of  this  Company  had  authority  under  the. 
circamstances  stated  to  make  these  notes,  which  are  allowed  to  be  signed 
by  three  directors  and  to  be  issued  by  order  of  a  court  of  directors. 
We  do  not  think  that  the  plaintiffs  can  rely  entirely  upon  an  implied 
authority  in  the  directors  to  issue  notes  and  to  raise  money  in  the  ordi- 
nary course  of  banking  business.  Although  mere  shareholders  in  a 
joint  stock  company  have  no  authority  to  pledge  the  credit  of  the  com- 
pany, the  directors  appointed  to  carry  on  the  business  would  have 
impliedly  such  of  the  ordinary  powers  of  partners  in  a  common  mer- 
cantile partnership  as  are  necessary  for  the  carrying  on  of  the  business 
for  which  the  Company  is  formed ;  and,  where  a  joint  stock  banking 
company  is  established,  the  directors  would  be  considered  the  agents 
of  the  shareholders  to  borrow  money  for  the  ordinary  purposes  of 
*the  business,  and  to  give  securities  in  the  ordinary  form  for  the  p^^g 
money  borrowed.  In  the  case  of  The  Bank  of  Australasia  v.  Breil-  *- 
lat,  6  Moore,  P.  C.  152, 194,  before  the  Judicial  Committee  of  the  Privy 
Council,  that  consummate  Judge,  Mr.  Pemberton  Leigh,  Chancellor  of 
the  Duchy  of  Cornwall,  in  pronouncing  the  judgment  of  the  Court,  says : 
«  The  nature  of  a  banker's  business,  especially  if  the  bank  be  one  both 
of  issue  and  deposit,  necessarily  exposes  him  to  sudden  and  immediate 
demands,  which  may  be  to  the  extent  of  a  large  proportion  of  his  debts, 
irhile  his  profits  are  to  be  made  in  employing  his  own  moneys  and  those 
intrusted  to  him  in  discounting  bills,  in  loans,  and  other  modes  of  invest- 
ment. It  is  impossible  that  he  should  always  have  his  assets  in  such  a 
state  as  to  be  applicable  immediately  to  the  payment  of  all  demands 
vhich  may  be  made  upon  him ;  and  if  a  partner  has  no  power,  under 
such  circumstances,  to  borrow  money  for  the  partnership,  either  the 
assent  of  each  individual  member  must  be  obtained,  which  may  often 
be  impracticable,  or  the  concern  must  be  ruined.  We  have  no  doubt 
at  all,  therefore,  that,  in  ordinary  banking  partnerships,  such  power 
exists,  and  that  the  directors,  by  the  terms  of  their  appointment,  had 
all  the  general  powers,  and  among  the  rest,  the  power  of  borrowing, 
unless  such  power  is  excluded  by  other  provisions  of  the  deed." 

Bat,  in  the  present  case,  the  transactions  out  of  which  these  notes 
arose  cannot  be  considered  to  have  been  in  the  ordinary  course  of  bank- 
ing business :  the  money  was  originally  borrowed  to  be  used  as  capital ; 
snd  the  securities  were  not  such  as  would  usually  be  taken  for  an  ordi- 
nary loan  to  a  banking  company.  We  therefore  '''think  that  it  ^^^^ 
lies  upon  the  plaintiffs  to  show  that,  from  some  extraordinary  ^ 
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eonrse  of  business  described  in  the  deed  and  anthorized  by  it,  or  by 
some  extraordinary  powers  conferred  upon  the  directors,  they  conld 
bind  the  Company  in  a  manner  that  wonld  hare  been  incompetent  to 
the  partners  of  a  banking  firm,  or  the  directors  of  a  joint  stock  com* 
pany  instituted  to  carry  on  the  nsaal  operations  of  banking ;  or,  fail* 
ing  these,  that  there  has  been  a  ratification  by  the  shareholders  of  these 
acts  of  the  directors  which  otherwise  would  not  have  been  binding  on 
them. 

We  must  therefore  apply  oursehes  in  the  first  place  to  the  deed  of  set* 
tlement  executed  by  the  sbareholders.(a)  The  scope  of  the  contemplated 
business  is  described  in  sect.  6,  by  which  the  directors  were  to  have 
<«  full  power  and  authority  to  carry  on  the  business  of  the  Company  in 
the  city  of  London  and  in  such  other  cities,  towns,  or  places  within  the 
United  Kingdom,  or  within  Her  Majesty's  colonies  or  settlements  of 
Kew  South  Wales,  Van  Diemen's  Land,  Western  Australia,  Southern 
Australia,  or  any  other  part  of  New  Holland,  or  within  the  islands  of 
New  Zealand,  or  within  the  territories  of  The  Honourable  The  East 
India  Company,  or  within  the  colony  of  the  Cape  of  Good  Hope,  or 
within  any  other  islands,  countries,  or  territories  to  which  Her  Majesty's 
subjects  may  lawfully  trade  beyond  the  Cape  of  Good  Hope  to  the 
Straits  of  Magellan,  which  to  the  court  of  directors  may  seem  advisa- 
ble." Thus  the  directors  were  not  only  authorized  to  carry  on  the 
business  of  banking  in  London,  but  to  establish  as  many  banks  as  they 
might  deem  advisable  over  almost  the  whole  habitable  globe.  For  this 
*i11  *P^^P^^®  ^^^7  muBt  incidentally  have  been  vested  with  much  more 
^  extensive  powers  than  belong  to  those  who  are  merely  to  carry  on 
in  one  particular  locality  a  bank,  either  of  deposit,  or  of  issue,  or  of 
both.  Further,  sect.  9  expressly  declares :  <<  That  the  trade  or  busi* 
ness  of  the  Company"  (wherever  carried  on)  ^<  shall  be  that  of  bankers 
or  of  banking,  including  the  making  and  issuing  of  bank-notes,  and 
bills  payable  on  demand,  after  sight,  after  date,  or  otherwbe,  and  the 
making  of  loans,"  &c.,  <<  on  lands  and  tenements,  on  sheep,  cattle,  and 
live  stock,  on  wool,  farm  stock,  and  produce,  and  on  all  and  every  other 
kind  and  description  of  property  whatsoever,  and  including"  ^^the  her* 
rawing  or  taking  up  money  at  interest  an  reeeiptij  on  inland  or  foreign 
bills  of  exchange  or  promiisory  noten^  bonds,  dehenture^^  deposit  receipts, 
or  other  obligations,  as  shall  from  time  to  time  be  deemed  expedient." 
Then,  by  sect.  10,  <<  the  management  of  the  Company,  and  the  business 
and  concerns  thereof,  and  the  regulation,  investment,  and  application 
of  the  properties,  funds,  securities,  and  moneys  for  the  time  being,  be- 
longing to  the  Company,  and  the  regulation  and  determination  of  the 
modes  and  terms  of  carrying  on  and  transacting  the  business  of  the 
Company,  and  all  other  matters  and  things  whatsoever  connected  with 
or  relating  to  the  business  or  concerns  of  the  company,  shall  be  solely 

(a)  Antei  note  (a),  p.  4* 
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and  exclusively  vested  in  and  reposed  in  the  court  of  directors,  except 
as  herein  is  excepted  or  otherwise  provided."  With  snch  transcendant 
powers  to  accomplish  snch  stupendous  objects,  can  it  be  said  that  the 
directors,  for  raising  capital  to  trade  with,  were  confined  to  the  sale  of 
ahares,  and  to  enforcing  calls  npon  those  shares  till  502.  had  been  paid 
upon  each,  whatever  might  be  the  state  of  the  share  market,  whether 
the  shares  of  the  ^Company  might  be  at  a  premium  or  at  a  dis*  ^^.^ 
coant,  and  although  the  sadden  multiplication  of  calls  might  neces-  ^ 
sarily  lead  to  the  utter  ruin  of  the  concern  ?  It  is  said,  truly,  that  the 
purpose  for  which  the  money  was  originally  raised  by  the  promissory 
notes  was  not  (as  in  the  Australasia  and  Australia  case  (a))  to  discharge 
any  pre-existing  engagement  of  the  Company :  but  is  there  not  here  an 
express  authority  given  to  raise  money  to  be  employed  as  capital  in  the 
manner  which  was  adopted  by  the  directors  ?  They  were  to  borrow  or 
take  up  (<  money  at  interest  on"  <<  promissory  notes,"  <<  debentures," 
<«or  other  obligations."  And  how  to  be  applied  ?  <<  In  making  of  loans 
and  advances  to  customers  and  other  persons"  on  lands,  tenements,  on 
sheep,  cattle,  wool,  &c*  Does  not  this  mean  that  the  money  might  be 
borrowed  on  promissory  notes  or  debentures  in  this  country,  and  sent 
to  Australia,  where,  branch  banks  being  established,  it  should  be  lent 
at  a  high  interest  to  customers  and  others  on  lands  and  tenements, 
sheep,  cattle,  and  other  property  to  be  pledged  ?  If  there  was  autho* 
rity  so  to  borrow  the  money,  there  was  authority  to  give  the  promissory 
notes  or  debentures  as  a  security  for  it :  there  being  authority  so  to 
borrow  the  money,  the  bonfi  fide  holders  for  value  of  the  promissory 
notes  or  debentures  could  not  have  been  prejudiced  by  the  misapplica^ 
tion  of  it.  But,  in  truth,  it  was  not  misapplied.  The  case  finds  thai 
the  directors  <<  never  used  the  funds  of  the  Bank  for  their  own  purposes, 
nor  dealt  in  shares."  And  it  appears  by  the  evidence  that  the  money 
was  carried  to  Australia,  that  a  branch  was  established  at  Sydney,  and 
that  a  sum  of  above  800,0002.  was  there  advanced  upon  lands,  sheep, 
*eattle,  wool,  and  such  property  as  is  specified  in  the  deed  to  be  ^^.^ 
taken  by  the  directors,  as  security  for  advances.  '- 

The  plaintifis  likewise  relied  upon  sect.  48  of  the  deed,  which  says : 
<<Tbat  the  court  of  directors  may  issue,  at  any  of  the  offices  or  bank- 
ing houses  where  the  business  of  the  Company  shall  be  carried  on,  any 
notes  or  bills  payable  after  date,  after  sight,  on  demand,  or  otherwise, 
which  it  shall  be  lawful  or  competent  for  the  Company  to  issue,  under 
or  consistently  with  the  laws  for  the  time  being  in  force  in  relation  to 
bankers  or  banking  companies."  We  think,  however,  that  this  applies 
only  to  dealing  as  a  bank  of  issue,  and  would  not  extend  to  the  bor^ 
rowing  of  money  to  be  employed  in  trade  on  such  instruments  as  are 
the  foundation  of  the  present  action.  To  authorize  such  borrowing  we 
think  that  the  sections  previously  quoted  are  abundantly  sufficient. 

(a)  Bank  of  AutnlwU  •.  BreUH  0  Moon  P.  C.  162. 
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According  to  The  Bank  of  England  v.  Anderson,  8  New  Ca.  589,  and 
Yarioos  other  cases  upon  the  Bank  Monopoly  Acts,  this  was  a  «<  bor- 
rowing or  taking  np  money  at  interest"  «<on  promissory  notes"  or 
(« debentures/'  The  obserTation,  that  the  power  of  borrowing  was 
confined  to  borrowing  on  securities  and  property  which  the  Company 
might  acquire  from  others  in  the  course  of  their  dealings,  is  wholly  at 
yariance  with  the  language  of  the  deed.  The  <<  promissory  notes"  and 
« debentures"  there  mentioned,  were  evidently  promissory  notes  and 
debentures  to  be  originally  created  by  the  directors,  and  given  by  way 
of  security  for  sums  borrowed  on  behalf  of  the  Company.  In  Bar* 
xnester  v.  Norris,  6  Ezch.  796,t  in  which  it  was  properly  held  that 
there  was  no  power  to  borrow  on  the  credit  of  a  company,  the  business 
♦dill  ^^  ^^  carried  on  and  the  *power  conferred  on  the  directors  by  the 

^  deed  were  quite  difierent  from  what  we  find  here. 
The  directors  in  this  Company  having  such  a  power  of  borrowing  as 
they  have  exercised,  it  follows  that  the  sums  intended  to  be  secured  by 
the  promissory  notes  might  be  recovered  as  for  money  lent,  if  there 
were  any  objection  in  point  of  form  to  the  validity  of  the  notes.  The 
defendants  contend  that  this  was  a  mere  transaction  of  purchase  and 
Male.  The  word  <«  purchase"  is  no  doubt  used  in  the  documents  relating 
to  the  afiair ;  but  this  does  not  alter  its  nature ;  and  it  resolves  itself 
into  a  loan  of  money  for  a  given  time  at  5L  per  cent.,  payable  half- 
yearly,  the  instruments  being  given  as  security  for  payment  of  principal 
and  interest.  There  is  no  difficulty  in  ascertaining  the  sum  which  was 
lent  and  is  to  be  recovered.  This  was  originally  calculated  between  the 
parties  according  to  the  sum  mentioned  in  the  note,  taking  into  consid- 
eration the  interest  from  the  time  of  the  advance.  The  case  of  Denton 
9.  Rodie,  S  Campb.  493,  is  an  authority,  expressly  in  point,  that  this 
transaction  may  be  treated  as  a  loan ;  and  the  ruling  of  Lord  Ellen- 
borough  at  Nisi  Prius  seems  to  have  been  acted  upon  by  Lord  Chan- 
cellor Eldon  who  had  directed'  the  issue. 

.  We  have  considered  the  parts  of  the  deed  relied  upon  by  the  defendants, 
particularly  sections  14, 15,  28,  24,  and  80 ;  and  we  are  of  opinion  that 
Bone  of  them,  by  way  of  exception  or  provision  or  otherwise,  invalidate 
the  securities  sued  upon  in  this  action.  The  appointment  of  trustees, 
the  duties  imposed  upon  them,  their  liabilities  and  their  rights,  do  not 
in  any  degree  interfere  with  the  authority  of  the  directors  to  borrow 
^. -^  on  ^promissory  notes  or  debentures.     The  object  of  sect.  SO  is  to 

-^  prevent  any  shareholder  from  signing,  accepting,  or  endorsing  any 
bill,  note,  or  negotiable  security,  and  to  empower  the  trustees  and  court 
of  directors  to  appoint  any  person  in  the  employ  of  the  Company  to 
sign,  draw,  accept,  and  endorse  bills  of  exchange,  promissory  notes, 
and  other  negotiable  securities,  without  disabling  the  directors  person- 
ally to  exercise  the  powers  conferred  upon  them  under  the  sanction  of 
the  court  of  directors.    The  nullifying  words  in  this  section  could 
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hardly  affect  a  bond  fide  holder,  who,  without  notice  of  any  irregularity 
in  the  framing  of  the  security,  might  fairly  presume  that  the  three 
directors  who  sign  the  notes  were  duly  authorized  by  a  resolution  of 
the  court  of  directors  and  the  trustees  to  do  so,  if  ther'e  ought  to  have 
been  such  a  resolution.  But  these  words  apply  only  to  bills,  notes,  and 
tecurities  signed  by  a  manager  or  agent  not  duly  authorized  in  the 
prescribed  form. 

We  are  further  of  opinion  that,  if  there  had  been  any  irregularity  in 
the  original  transaction  which  would  have  exempted  the  shareholders 
from  liability,  they  would  have  rendered  themselves  liable  by  subse- 
quent ratification.  For  four  years,  they  were  studiously  kept  in  igno- 
rance of  the  manner  in  which  the  business  was  conducted,  they  having 
deUberately  consented,  during  that  long  period,  to  remain  in  ignorance, 
and  to  leave  everything  to  the  discretion  of  the  directors  in  whom  they 
placed  unbounded  confidence,  receiving  in  the  mean  time  a  handsome 
yearly  dividend.  At  length  the  80th  day  of  July,  1845,  arrived,  when, 
according  to  the  deed,  there  was  held  the  first  general  meeting  of  pro- 
prietors, and  a  statement  of  the  affairs  of  the  Company  was  laid  before 
them.  Although  this  statement  is  in  parts  '^'obscure,  we  think  p^  .^ 
that  it  communicates  to  any  person  of  ordinary  understanding,  '- 
and  in  any  degree  acquainted  with  commercial  affairs,  the  informa- 
tion that,  beyond  the  paid-up  capital  upon  the  11,620  shares  repre- 
sented to  have  been  issued,  there  had  been  at  least  between  two  and 
three  hundred  thousand  pounds  borrowed  by  the  directors,  on  the  credit 
of  the  Company,  in  this  country,  and  remitted  to  Australia  to  be  used 
as  a  trading  capital  there.  The  argument,  that  the  item  of  <<  remit- 
tances to"  <<  the  colonies"  might  mean  sums  deposited  here  to  be  remit- 
ted to  emigrants  by  bills  of  exchange,  is  completely  answered  by  the 
item  showing  the  nature  of  these  remittances,  and  how  they  had  been 
applied.  «<  Advance  to  Slst  Dec.  1844,  made  on  sheep,  cattle,  horses, 
and  stations  for  the  same ;  wool,  lands,  houses,  wharves  and  discounts, 
&c.,  841,2782.  1«.  4(2."  The  account  shows  a  profit  on  these  transac- 
tions of  26,8782.,  after  deducting  all  expenses,  &c.,  and  payment  of  four 
years'  dividend  to  the  shareholders  on  paid-up  capital  to  15th  April, 
1845.  A  similar  report  was  laid  before  the  shareholders  at  the  general 
meeting  held  29th  July,  1846 :  and  this  expressly  stated  ^  that  the 
capital  of  the  Banl  continues  to  be  employed  in  advances  on  the  col- 
lateral securities  of  live  stock,  wool,  &c.,  a  system  adapted  to  the  cir- 
cumstances of  the  colony."  It  also  contains  an  item  of  24,1002.  for 
'<  paying  off  deposit  notes,"  the  name  by  which  the  notes  given  for 
money  borrowed  in  this  country  were  generally  called.  The  balance  of 
profit  was  reduced  to  17,0762.  4«.  2(2. ;  but  out  of  this  balance  an  in- 
creased dividend  of  62.  per  cent,  was  paid  to  and  received  by  the  share- 
holders. In  the  year  1847  a  similar  report  was  laid  before  a  general 
neeting  of  the  shareholders,  when,  as  on  former  oecasions,  they  by  a 
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M71  ^^^^  approved  of  all  *that  had  been  done,  and  thanked  the  direct- 
.  -^  ors  for  ably  and  successfully  conducting  the  business  of  the  Com* 
pany.  And  again  they  received  a  dividend.  We  may  commiserate  their 
situation  in  the  year  1849,  when,  the  Company  having  become  insolvent, 
an  order  was  made  for  settling  its  affairs  in  the  Court  of  Chancery 
under  the  winding-up  procedure,  and  they  were  called  upon  as  contri- 
butories ;  but  the  acts  of  the  directors,  which  they  now  seek  to  repu- 
diate, we  think  that  they  both  antecedently  authorized,  and  subsequently 
ratified.  They  may  have  been  very  ill  used  by  the  directors ;  although 
it  is  possible  that  the  directors  (who  are  acquitted  of  any  personal  mis- 
appropriation of  the  funds  of  the  Company)  may,  in  common  with  them- 
selves, have  been  under  the  delusive  hope  that  enormous  gains  would 
be  made  from  the  speculations  into  which  they  entered  in  Australia, 
and  that,  all  concerned  being  enriched,  the  engagements  of  the  Com- 
pany would  all  be  honourably  fulfilled.  But,  whether  the  directors 
have  misconducted  themselves  towards  the  shareholders  or  not,  the  loss 
which  has  accrued  cannot,  according  to  our  views  of  the  case,  be  thrown 
upon  the  bon&  fide  creditors  of  the  Company. 

In  the  present  case  we  think,  upon  the  evidence  submitted  to  us,  that 
the  plaintiffs  were  the  bonfi  fide  holders  of  these  notes,  and  lenders  of 
the  sums  intended  to  be  secured  thereby ;  that  they  are  entitled  to 
recover;  and  therefore  that  judgment  must  be  entered  up  in  their  favour 
for  principal  and  interest.  Judgment  accordingly. 


,^g-|  *ERASMUS  ROBERT  FOSTER,  Public  Officer  of  The  Britannia 
-'      Mutual  Life  Association  v.  The  MENTOR  Life  Assurance  Com- 
pany. 

The  M.  Inrarance  Company  ezeented  a  deed  poU  which  was  a  life  policy  for  one  year  on  the  lift 
of  0.  It  was  in  the  ordinary  printed  form  of  sneh  policies,  and  commenced  with  a  recital  that 
the  assured  had  on  2l8t  November  last  caused  to  be  delivered  into  the  office  of  the  M.  a  decU- 
ration  in  writings  signed  by  them,  teaching  the  age,  past  and  present  health,  and  other  circum- 
stances relating  to  0.,  which  the  assured  had  agreed  should  be  the  basis  of  the  contract  And 
there  was  the  usual  proviso  that  if  any  thing  in  the  declaration  was  untrue  the  policy  should  be 
void.    In  an  action  on  this  policy  the  M.  pleaded  that  the  declaration  was  untrue. 

On  the  trial,  it  appeared  that  the  policy  was  one  of  reassurance  by  the  B.  Company,  who  had 
several  years  before  insured  O.'s  life' for  a  larger  sum.  On  the  negotiation  for  tlie  reassursnco 
all  the  papers  relating  to  the  original  insurance  were  shown  to  the  M.  The  M.  sent  to  the  B. 
one  of  their  printed  forms  for  a  proposal  for  insurance,  adapted  to  the  case  of  an  original  insur- 
ance, having  many  printed  questions  relating  to  the  health  of  the  party,  with  blanks  for  the 
answers,  and,  below,  a  printed  declaration  by  the  person  whose  life  was  to  be  insured  that  the 
above  statement  was  true,  and  an  agreement  on  the  part  of  the  persons  who  were  to  be  assured 
that  the  declaration  should  be  the  basis  of  the  contract,  and  that  if  anything  therein  oontained 
was  untrue  the  policy  should  be  void ;  with  blanks  at  the  bottom  of  the  declaration  for  the 
signatures  of  the  person  whose  life  was  to  be  insured,  and  of  those  in  whose  favour  the  insur- 
ance was  to  be  made.  The  M.  had  bracketed  together,  in  ink,  the  questions  relating  to  the 
health  of  0.,  and  written  <'for  these  particulars  see  B.  papers  attached."  The  manager  of 
the  B.  signed  under  this  his  name,  and  returned  the  paper,  with  the  blanks  for  the  signature 
of  the  declaration  not  filled  up.  The  B.  papers  were  those  relating  to  the  original  insurance, 
and  contained  a  declaration  by  0.  as  to  his  then  state  of  health.  It  was  now  admitted  thai 
this  d^olarataon  wmi  thtn  trae,  but  that  th«  itoti  of  O.'s  health  had,  without  the  knowMgt  of 
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either  the  M.  or  the  B.»  ehftoged,  and  the  deolarAdon,  referred  to  the  itate  of  health  at  the 
time  the  paper  was  sent  to  the  M.,  would  no  longer  be  true.    After  thie  paper  had  been  sent 
in  the  policj  was  ezecated,  and  sent  to  the  B.,  who  received  and  kept  it  without  obserration 
en  the  form  of  the  reeitaL   Some  eyideDce  was,  withont  objection,  given  of  a  eustont  in  reassar- 
anees  to  oooftne  the  declaration  to  the  state  of  health  at  the  time  of  the  original  insurance. 
The  learned  Judge  left  it  to  the  Jury  to  eonsider  all  the  cireumstanoes,  and  say  whether  it  was 
intended  by  both  parties  that  the  paper  thould  be  understood  as  a  declaration  as  to  O.'s  present 
hcalth«    The  Jury  fonnd  for  the  plaintiff.    On  a  motion  for  a  new  trial  the  Court  were  equally 
divided. 
Srle,  J.,  held  that  the  terms  of  the  policy  showed  that  the  contract  was  on  the  basis  of  there 
being  a  declaration  as  to  the  then  stete  of  O.'s  health,  and  that  the  aasnred  seeking  to  enforce 
it  eoold  not  aver  that  there  was  no  such  declaration :  further,  that,  by  acting  on  the  policy  con- 
tuning  a  recital  that  there  was  such  a  declaration,  the  assured  had  concluded  themselves  from 
denying  that  there  was  suoh  a  deelaraUon  :  fkirther,  that  the  evidenee  of  usage  was  inadmissi> 
ble :  and  for  these  reaeons  that  there  should  be  a  new  trial. 
Wightman,  J.,  thought  that  the  assured,  by  acting  on  the  policy  containing  the  recital,  had  not 
eonchided  themselves  from  denying  that  there  was  such  a  declaration ;  but  that  they  had  made 
such  weighty  evidence  against  themselves  that  it  was  misdireetioa  not  to  urge  this  very 
strongly  to  the  Jury.    And  for  this  reason  he  held  that  there  should  be  a  new  trial. 
Coleridge,  J.,  thought  that  the  name  attached  to  the  paper  in  question  might  or  might  not  be  a 
signature  to  tibe  whole  paper,  aad  that  it  was  a  question  for  the  Jury  whether  it  was  so  or  not : 
that  this  quesUon  was  properly  left  to  the  Jury,  and  that,  if  it  was  for  the  Court  to  construe 
the  declaration,  he  should  construe  it  in  the  same  way  as  the  jury ;  and  that,  the  evidence  of 
custom  hnviag  been  admitted  without  objection,  it  was  sot  material  to  consider  whether  it  was 
admissible  or  not:  and  that  the  recital,  being  only  by  the  defendants,  did  not  conclude  the 
assured.     He  therefore  held  that  the  verdict  should  stand. 
Lord  Campbell,  C.  J.,  thought  that,  the  wriUng  being  imperfect  and  ambiguous,  so  that  there  was 
some  question  for  the  Jury  on  it>  It  beeame  a  question  for  them  to  eonstme  the  whole ;  that,  if 
the  intention  had  been  to  represent  that  there  was  such  a  statement  there  wonld  have  been 
an  estoppel,  but,  if  there  was  no  such  intention,  the  defendants'  recital  did  not  estop  the  other 
side :  thai  the  evidenee  ot  custom  was  not  irrelevant:  and,  supposing  it  to  be  a  question  for 
Che  Court,  that  the  conclusion  to  which  the  Juiy  had  eome  was  right.    He  therefore  held  that 
the  verdict  should  stand. 
Thende  droptped. 

Declaration  on  a  policy  of  assurance  to  the  tnistees  of  The  Britannia 
Hotual  Life  Association,  *under  the  seal  of  the  defendants,  p^  .^ 
whereby,  «<  after  reciting  that  the  said  trustees  of  the  said  Asso*  ^ 
ciation  were  desirous  of  effecting  an  assurance  with  the  defendants  upon 
the  life  of  Gaspard  Gabriel  Gillion  Alfred  Count  D*Orsay,  in  the  sum 
of  15002.,  and  also  reciting  that  the  said  trustees  had  caused  to  be  de- 
livered into  the  office  of  the  defeqdants  a  declaration  or  statement  in 
writing  signed  by  them,  bearing  date  the  2l8t  day  of  November  then 
last,  setting  forth  the  age,  and  the  past  and  present  state  of  health,  and 
other  circumstances  touching  the  habits  of  the  life  of  the  said  person. 
On  whose  life  the  said  assurance  was  to  be  effected,  which  alleged  decla- 
ration, 80  far  as  it  respects  the  age  of  the  said  person,  was  thereby 
redted  to  be  admitted  to  be  correct ;  and  also  reciting  that  the  said 
tnistees  had  agreed  that  the  said  alleged  declaration  or  statement 
should  be  the  basis  of  the  contract  between  them  and  the  defendants ;" 
and  reciting  the  payment  of  652.  2s.  6(2.  as  a  premium ;  it  was  by  the 
policy  agreed  that  the  defendants  insured  to  the  trustees,  for  twelve 
calendar  months  from  the  day  of  the  date  thereof,  the  life  of  Count 
B'Orsay  for  15002.  <<  And  it  was  in  and  by  the  said  policy  provided 
that,  if  anything  averred  by  the  said  trustees  in  the  alleged  declaration 
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^-^^  BO  recited  as  aforesaid,  and  alleged  to  have  *been  made  by  them 
^  was  untrue,  that  the  policy  should  be  null  and  void,  and  all  pre- 
miums  and  other  moneys  paid  in  respect  thereof  should  be  forfeited 
to  the  defendants."  The  declaration  then  set  out  the  rest  of  the  policy, 
which  is  not  material  to  the  questions  discussed.  Averment :  that  all 
conditions  necessary  to  entitle  the  plaintiff  to  receive  the  money  insured 
thereby  in  the  events  therein  mentioned  have  been  performed  and  ful- 
filled. Further  averment :  that  the  «<  trustees  did  not,  nor  did  the  said 
Company,  in  any  manner  aver  or  declare  to  the  defendants  any  thing 
that  was  untrue,  in  any  declaration  in  writing  or  otherwise  howsoever." 
Averment  of  interest  in  the  assured  and  of  the  death  of  Count  D'Orsay 
within  the  twelve  months.  Breach,  non-payment  of  the  sum  assured 
according  to  the  policy. 

2d  count  for  money  had  and  received,  and  interest. 

Plea  to  1st  count.  <«  That  the  said  trustees,  and  the  said  Company, 
did  aver  and  declare  to  the  defendants,  in  the  said  declaration  men- 
tioned in  the  said  policy  as  agreed  to  be  the  basis  of  the  said  contract, 
something  that  was  untrue ;  that  is  to  say :  That,  at  the  time  of  the 
delivering  of  the  said  declaration  into  the  office  of  the  defendants,  the 
said  Oaspard  Oabriel  Oillion  Alfred  Count  D'Orsay  was  in  a  good  state 
of  health,  and  was  not  afflicted  with  any  disease  or  disorder  tending  to 
shorten  life ;  whereas,  on  the  contrary  thereof,  the  said  Gaspard  Ga- 
briel Oillion  Alfred  Count  D'Orsay  was  not  then  in  a  good  state  of 
health,  but  was  then  afflicted  with  a  disease  or  disorder  tending  to 
shorten  life." 

^.^^      *As  to  the  residue  of  the  declaration :  Never  indebted. 
-*      Replication,  taking  issue  on  both  pleas. 

On  the  trial,  at  the  London  sittings  after  last  Trinity  Term,  before 
Lord  Campbell,  C.  J.,  it  appeared  that,  in  1850,  the  Britannia  Life 
Assurance  Company  was  divided  into  two  Companies :  one  of  them  waa 
the  Company,  now  plaintiffs  in  this  action,  called  The  Britannia  Mutual 
Life  Association.  On  the  division  of  the  two  Companies,  The  Britan^ 
nia  Mutual  Life  Association  took,  as  part  of  their  share  of  the  property, 
five  life  policies,  executed  by  The  Britannia  Life  Assurance,  on  the  life 
of  the  Dake  of  Beaufort  for  50002.,  on  that  of  Mr.  Brooke  for  5000/., 
on  that  of  Mr.  Owden  for  6000/.,  on  that  of  Count  D'Orsay  for  4500/., 
and  on  that  of  Mr.  Cowan  for  4000/. 

The  Britannia  Mutual  Life  Association  had  resolved  not  to  run  a 
greater  risk  on  any  one  life  than  8000/.  Mr.  Foster,  the  nominal 
plaintiff,  who  was  manager,  was  therefore  directed  to*  reinsure  the  sur- 
plus above  that  sum  on  each  of  these  five  lives  above  mentioned.  He 
accordingly  offered  the  five  reinsurances  to  The  Medical  Invalid  Office, 
the  managers  of  which  objected  to  the  Duke  of  Beaufort's  life  as  being 
hazardous,  and  would  not  insure  him  under  80/.  16«.  per  cent.,  but  were 
willing  to  take  the  other  four  at  the  ordinary  rate.  Foster  then  offered 
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them  to  the  manager  of  the  defendant's  office,  stating  verbally  what 
had  passed  at  The  Medical  Invalid  Office ;  he  said,  that  the  whole  five 
mast  be  taken  together ;  that,  as  the  Doke  of  Beaufort's  life  was  a 
hazardous  one,  20  per  cent,  ^premium  would  be  paid  for  insuring  p^.^ 
the  2000L  on  his  life,  but  that  the  others  must  be  taken  at  the  ^ 
rate  of  ordinary  lives  of  their  respective  ages.  He  gave  the  addresses 
of  three  of  the  lives  insured,  but  said  that  Mr.  Brooke's  address  was 
not  known  at  The  Britannia  Mutual  Life  Association,  and  that  if  The 
Mentor  Life  Assurance  wished  to  make  inquiries  about  him  they  must 
find  him  for  themselves  ;  and  that  Count  D'Orsay  was  then  in  Paris ; 
but  that  every  particular  about  him  was  well  known  in  London,  and 
the  Count  was  notoriously  a  first  class  life. 

At  the  same  time  he  left  with  The  Mentor  Life  Assurance  Company 
all  the  papers  relating  to  the  original  insurances  of  the  five  lives  in 
question  with  The  Britannia  Life  Assurance  Company. 

After  this,  five  papers  relating  to  the  five  assurances  were  sent  over 
from  the  office  of  The  Mentor  Life  Assurance  Company  to  that  of  The 
Britannia  Mutual  Assurance  Company,  and  returned.  That  relating 
to  the  assurance  on  the  life  of  Count  D'Orsay  was,  when  given  in  evi- 
dence, as  follows* 
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*5S] 


*Mentar  Life  Atiuranee  Company,  2,  Old  Broad  Street. 

Proposal  for  Assurance. 


L  Name,  Keiictonee,  mod  Deieriptioii  of  ParCj  proposing  Aasnr- 
anee? • 

3.  Name,  Profesiloii,  or  Oeonpation,  and  Reeideneo  of  Partj  wfaoie 
Life  is  to  be  aasured? 

3.  Amoant  and  Term  of  AMuranee,  and  aooording  to  wbiefa  of  the 
printed  Tables  it  ia  to  be  elTeoted;  if  aeeording  to  Table  L, 
whether  the  premium  is  to  be  payable  Annually,  Half-yearly,  or 
Quarterly?  ...        * 

i.  Plaea  and  date  of  Birth,  and  Bvidenoe  of  Ago  f       •       •       • 

5.  Age  next  Birthday  f  ..,••.*• 

6.  Whether  Ifarried  or  Single  7 

t.  If  bad  the  Small  Poz,  or  ondergone  Vaeeination  f    .       • 

S.  If  snifered  from  habitual  Congh,  Spitting  of  Blood,  Astfamsy  or 
any  disease  of  Chest  or  Lungs  ?  ...... 

9.  If  ever  suffered  Arom  Apoplexy,  Palsy,  Insanity,  Spileptio  or 
other  Fits,  Dropsy,  Rapture,  Ooa^  Bheamfttism,  or  any  other 
<tisease  tending  to  shorten  life  f 

10.  Whether  of  sober  and  temperate  habits  7         •       •       •        . 

11.  Whetherof  actiTeoraedentaryhabite7 

12.  Whether  liable  to  any  hereditary  disease  7       •        .        •        • 

13.  Whether  employed  in  the  Naval  or  Military  serriee  7      .       . 

14.  If  resided  abroad  stote  when,  where,  and  how  long? 

15.  If  there  be  any  ciroumstanees  oonneoted  with  health,  habite,  or 
otherwise,  calculated  to  render  an  Assurance  of  Life  more  than 
usually  haiardous  7 

16.  Whether  the  party  has  erer  made  a  proposal  for  Assurance  at 
this  or  any  other  offioe,  and  if  so,  what  was  the  result  of  each 
such  application  7        •        * 

17.  The  name  and  residence  of  the  ordinary  Medical  Attenianty 
and  how  long  known  to  him  7 

[If  the  party  cannot  refer  to  a  Medical  Man,  the  reason  must 
be  so  steted  in  the  answer,  and  in  that  case  the  Party  must  refer 
to  two  Private  Friends.] 

18.  If  recently  received  advice  Arom  any  other  person  or  persons, 
give  the  name  and  address  of  such  7 

19.  The  name  and  residence  of  an  intimate  friend,  not  being  a 
relative  or  interested  in  the  Assurance,  and  how  long  known  to 
him?  


JnMleet  of  the  Sritanmia 
Li/eAuurance  Cumpamif, 

Oatpard  Gabriel  OiUion  Ai- 
frtd  Count  JTOnoig, 


£1600. 


TtOUL 
WhoU  Lift. 


ParU,  4A  J'eimary,  180L 
61. 


) 
} 


} 

} 
} 

} 
} 

} 


1 


i 
i  1 

«4 


|3 


»4 

3 

I 


DECLARATION. 

I,  Count  lyOnayf  above  designed,  do  hereby  declare  that  I  am  at  present  in  a  good  state  of 
health,  and  am  not  afflicted  with  any  disease  or  disorder  tending  to  shorten  life,  that  the  above 
statement  of  my  ago,  health,  and  other  particulars,  is  true ;  and  that  I  have  not  withheld  or 
concealed  any  circumstance  tending  to  render  an  Assurance  on  my  Life  more  than  usually 
hasardous;  and  We  the  Tnuieee  of  the  Britannia  Life  Ateuranee  Company  (the  parties  in  whoie 
favour  the  Assurance  is  to  be  granted)  do  hereby  agree  that  this  Declaration  shall  be  the  basis 
of  the  Contract  between  u»  and  the  Mentor  Life  Assurance  Company;  and  that  if  any  nntme 
averment  is  conteined  in  this  Declaration,  or  in  the  answers  above  given,  all  sums  which  shall 
have  been  paid  to  the  said  Company  upon  account  of  the  Assurance  made  in  consequence  thereof 
shall  be  forfeited,  and  the  Assurance  be  absolutely  null  and  void. 

Signed  at this  twentyfiret  day  of  November  in  the  year  of  our  Lord  One 

thousand  eight  hundred  andyl/)'y-oiie. 

Signature  of  Party  whose  life  is  to  be  Assured     .    .    .  ■ 

Signature  of  Party  in  whose  favour  Policy  to  be  granted  ■■ 

Witness—— 


b 
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^Those  parts  of  the  above  document  that  are  in  Roman  charac-  p^- . 
ten  were  in  the  original  printed.  It  was  admitted  that  the  parts  '- 
of  it  which  are  printed  in  italics  (with  the  exception  of  the  words  <<E. 
K.  FosteCy  Resident  Director")  and  the  bracket  uniting  several  quea- 
tioQS  were  written  upon  it  before  it  was  sent  from  The  Mentor  Life 
Assurance  Company's  office  to  that  of  The  Britannia  Mutual  Life  As- 
flfirance  Gompany,  having  been  filled  up  by  some  of  the  clerks  in  The 
Mentor  Life  Assurance  Company's  office.  The  words  ^<  E.  R.  Foster, 
Besident  Director/'  were  written  across  it  by  Mr.  Foster,  the  nominal 
plaintiff,  who  was  in  fact  the  resident  director ;  and  then  it  was  sent 
back  to  The  Mentor  Life  Assurance  Company.  It  was  not  very  clear 
on  the  original  whether  the  bracket  was  intended  to  include  the  6th 
and  19th  question  as  well  as  those  between  them,  or  not ;  but  nothing 
turned  upon  this.  The  four  other  papers  were,  mutatis  mutandis, 
similar,  but  relating  to  the  other  four  lives.  The  Britannia  papers,  of 
which  copies  were  attached,  were  the  papers  on  which  the  original  in* 
Buraaces  were  granted. 

The  original  policy  on  the  life  of  Count  D'Orsay  had  been  granted 
in  1845.  Amongst  the  papers  relating  to  it  was  a  paper  of  questions 
very  similar  to  those  above  set  out,  to  which  were  answers  signed  by 
Count  D'Orsay,  and  by  the  original  insurer,  and  there  was  also  a  report, 
by  the  medical  referee  of  The  Britannia  Life  Assurance,  on  the  state 
of  the  Count's  health.  These  gave  a  most  favourable  account  of  his 
health  and  constitution.  On  the  face  of  them  all  these  papers  repre«- 
seated  the  state  of  things  in  1845,  when  the  original  policy  was  granted* 
It  was  not  disputed  that,  in  1845,  and  down  to  a  short  time  before 
November,  1851,  Count  *D'Orsay  had  been  a  remarkably  eligible  r^^r 
life,  and  that  both  parties  supposed  that  he  still  continued  so.  *- 
But,  in  fact,  before  21st  November,  1851,  the  Count  was  already  suf- 
fering under  a  mortal  disease,  of  which  he  afterwards  died.  The 
defendants  accepted  the  five  reassurances  proposed  to  them ;  and  they 
executed  five  deeds  poll.  These  were  printed  forms,  the  blanks  of 
which  were  filled  up. 

The  policy  on  Count  D'Orsay  commenced:  <« Whereas  [William 
Bridgett,  John  Drewett,  and  James  Foster,  Trustees  of  The  Britannia 
Mutual  Life  Assurance  Association,  Princes  Street,  in  the  city  of 
London,]  the  persons  assured  by  this  policy  are  desirous  of  effecting  an 
sssurance  with  The  Mentor  Life  Assurance  Company,  upon  the  life  of 
[Qaspard  Gabriel  Gillion  Alfred  Count  D'Orsay]  in  the  sum  of  [1500/.] 
And  the  said  assured  have  caused  to  be  delivered  into  the  office  of  the 
Bud  company  a  declaration  or  statement  in  writing,  signed  by  them, 
bearing  date  the  [2l8t  day  of  November  last],  thereby  setting  forth  the 
age  and  the  past  and  present  state  of  health,  and  other  circumstances 
touching  the  habits  of  life  of  the  said  person,  on  whose  life  the  assu* 
ranee  is  effected,  which  declaration,  so  far  as  it  respects  the  age  of  the 

YOL.  in. — 8 
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Baid  person,  is  hereby  admitted  to  be  correct,  and  the  said  assured  have 
agreed  that  the  said  declaration  shall  be  the  basis  of  the  contract  be- 
tween them  and  the  said  company."  The  parts  between  [  ]  were  filled 
up  in  writing ;  the  rest  was  printed.  It  is  unnecessary  to  set  out  the 
rest  of  the  instrument,  the  effect  of  which  corresponded  with  that  set 
out  in  the  declaration. 

The  Mentor  Life  Assurance  Company  then  received  payment  of  the 
five  premiums,  amounting  in  the  whole  to  649Z.  10«.  lOd.,  in  one  check. 
^.^^  After  the  Count's  *death,  it  appeared  that,  in  November,  1861 , 
-^  bis  life  was  not  insurable.  The  defendants  resisted  payment  oa 
the  ground  that  the  paper  signed  by  Mr.  Foster,  above  set  out, 
amounted  in  legal  efiect  to  a  declaration  by  the  assured,  on  2l8t  No*> 
vember,  1851,  as  to  the  then  present  state  of  health  of  the  Count.  At 
the  trial,  both  sides  examined  witnesses  as  to  a  supposed  custom,  ia 
oases  of  reinsurance,  to  confine  the  warranty  oti  the  part  of  those  rein* 
fturing  to  the  state  of  health  at  the  time  of  the  original  insurance,  and 
to  leave  the  reinsurers  to  inquire  for  themselves  as  to  whether  it  had 
Continued  unaltered.  The  evidence  on  this  head  did  not  amount  to 
much,  as  reinsurances  of  this  kind  did  not  appear  to  be  common ;  but 
there  was  some  evidence  of  such  custom. 

The  Lord  Chief  Justice  expressed  his  opinion  to  be  that  the  question, 
whether  the  paper  of  November,  1851,  was  a  signed  statement  as 
averred  in  the  plea,  was  not  a  pure  question  of  law  for  the  Judge.  He 
gave  the  defendants  leave  to  move  to  enter  a  nonsuit  if  there  was  n6 
evidence,  and  directed  the  jury  to  find  a  verdict  for  the  defendants  if 
they  believed  that  the  intention  of  the  parties  was  that  the  paper  o£ 
2lBt  November,  1851,  was  to  be  understood  as  a  statement,  on  the  part 
of  the  insured,  that  Count  D'Orsay  was  at  that  time  in  good  health ; 
but  that  they  should  find  for  the  plaintiff  if  they  thought  the  intention 
was  that  the  paper  was  to  be  understood  as  a  statement,  on  the  part 
of  the  assured,  that  the  state  of  health  of  the  Count,  at  the  time  the 
original  policy  was  effected,  was  shown  by  the  Britannia  papers,  to 
which  the  defendants  were  referred,  and  that  the  defendants  might 
make  any  further  inquiries  they  pleased. 
^.,.^       He  directed  them,  in  framing  their  verdict,  to  consider  *the 

-*  whole  of  the  circumstances  ;  the  evidence  of  custom  as  to  reassu** 
ranee ;  the  form  of  the  policy,  which  was  partly  printed,  partly  written ; 
the  manner  in  which  the  printed  proposal  had  been  filled  up  before  Mr. 
Foster  affixed  his  name ;  the  way  in  which  that  name  was,  by  the 
bracket,  apparently  confined,  as  a  signature,  to  the  reference  to  the 
Britannia  papers ;  and  the  fact  that  there  were  several  blanks  not  filled 
up.  He  expressly  told  them  that  if  the  question  was  one  of  law,  their 
finding  would  be  reviewed,  but  that  if  it  was  one  of  fact,  their  verdict 
would  be  final :  at  the  same  time  he  did  not  conceal  that,  in  his  opinion, 
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the  weight  of  evidence  iras  much  in  favour  of  the  plaintiff.    Verdict  for 
the  plaintiff* 

Sir  A.  «71  H,  Coekbum,  Attorney-General,  in  last  Michaelmas  Term, 
obtained  a  rule  Nisi  to  enter  a  nonsuit,  pursuant  to  the  leave  reserved, 
or  for  a  new  trial  on  the  ground  of  misdirection,  or  that  the  verdict  was 
against  the  weight  of  evidence.     In  the  same  Tenn,(a) 

WUlea  showed  cause.(a) — The  only  question  at  the  trial  was  whether 
there  was  a  warranty,  on  the  part  of  the  plaintiffs  Company,  that 
Coant  D'Orsay  was  in  good  health  in  November,  1851.  The  plaintiff 
disclaims  making  any  point  on  the  ground  that  the  whole  directors  or 
trustees  do  not  sign :  the  Company  agree  that  whatever  Mr.  Foster,  the 
managing  director,  warranted  or  signed  is  to  be  taken  as  if  warranted 
or  signed  by  the  whole  directors,  or  trustees.  The  question  is  there^ 
fore  reduced  to  this :  Whether  the  paper  of  21st  November,  1851,  was 
a  warranty  by  Mr.  Foster  that  Count  D'Orsay  was  then  in  good 
health. 

*It  is  urged  that  the  policy  is  conclusive  on  this  matter:  but  p^.^ 
that  is  not  so.  The  recital  there  is,  that  there  was  a  declaration  '- 
in  writing.  The  first  inquiry,  in  all  cases  in  which  a  written  document 
refers  to  something  extrinsic,  is  what  is  the  particular  thing  referred 
to,  a  question  to  be  answered  by  evidence.  In  the  present  case  there 
can  be  no  doubt  that  the  recital  referred  to  the  paper  which  has  been 
prodaeed  in  evidence.  Then  comes  the  question,  What  is  the  nature  of 
the  thing  referred  to  ?  That  depends,  not  upon  the  description  con* 
tained  in  the  referring  document,  but  on  the  thing  itself.  If  it  answers 
all  the  description  it  is  well ;  if  not,  the  inaccurate  parts  of  the  descrip- 
tion are  falsa  demonstratio,  and  as  such  must  be  rejected.  Here  con- 
stat de  docamento :  the  paper  is  the  one  produced.  Does  it  answer  all 
the  description  in  the  policy  ?  That  is,  is  it  signed  by  the  assured,  and 
is  it  touching  the  then  present  state  of  health  of  Count  D'Orsay,  or  is 
there  misdescription  in  these  respects?  To  answer  that,  the  paper 
itself  must  be  looked  to.  If  there  had  been  no  name  at  all  attached 
to  the  paper,  it  could  not  have  been  said  that  the  recital  proved  that  it 
was  signed.  There  is  here  a  name  attached;  and  the  question  is 
whether  that  was  a  signature  to  the  whole  paper,  or  not.  And  the 
first  point  is,  whether  that  was  a  question  for  the  Court  or  the  jury. 
It  may  be  admitted  that  a  name  attached  to  a  written  instrument  is^ 
primfi  facie,  to  be  taken  as  a  signature  authenticating  the  whole  of  what 
appears  on  the  face  of  the  instrument ;  but  it  cannot  be  doubted  that 
s  name  may  legally  be  applied  as  the  signature  to  part  only ;  and,  on 
the  face  of  this  instrument,  the  name  written  as  it  is  at  the  foot  of  a 
particular  sentence,  <«  For  these  particulars  *see  copies  of  Britan-  p^.Q 
nia  papers  attached,"  purports  to  be  intended  to  apply  to  the  ^ 
reference,  and  to  that  only.     If  it  does  not  so  purport  it  is,  at  the 

(»)  Hovtmber  ISth.    Before  Lord  CampboU«  C.  J,,  Coleridge,  Wightnuuii  and  Srle,  Jg. 
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least,  an  imperfect  and  ambiguous  instrument,  and  the  intention  to 
affix  the  name  as  a  signature  to  the  whole  is  not  clear.  That  is  enoagfa 
to  make  it  a  subject  of  inquiry,  by  means  of  circumstances  dehors  the 
'instrument,  what  Foster  intended  to  sign ;  which  must  be  a  question 
for  a  jury.  In  Wigglesworth  v,  Dallison,  1  Doug.  201,  and  a  long  series 
of  cases  collected  in  Mr.  Smith's  notes  to  that  ca8e,(a)  it  is  established 
that  a  custom  of  trade  is  admissible  as  evidence  to  explain  or  add  inci- 
dents to  an  imperfect  document.  It  was  therefore  admissible  in  the 
present  case :  and,  it  having  been  received,  there  could  not  be  a  non- 
suit, as  the  effect  of  it  was  for  the  jury ;  Moore  v.  Garwood,  4  Excfa. 
681.t  If  there  was  a  question  for  the  jury,  it  could  be  no  other  than 
the  one  put. 

As  to  the  verdict  being  against  evidence :  any  one,  looking  at  the 
whole  circumstances,  would  come  to  the  conclusion  to  which  the  jury 
have  evidently  come,  viz.  that  the  printed  forms  were  irregularly  used 
in  a  transaction  to  which  they  were  not  applicable.  It  is  a  strong  fact 
that,  if  there  was  a  declaration  that  Count  D^Orsay  was  in  good  health, 
there  was  also  a  declaration  that  the  Duke  of  Beaufort  was  in  good 
health ;  for  the  same  form  was  used  in  his  case.  Yet  in  The  Duke  of 
Beaufort's  case  202.  per  cent,  premium  was  paid,  because  he  was  known 
not  to  be  in  good  health. 

It  is  said  that  the  recital  in  the  policy  operates  as  an  estoppel  on  the 
plaintiffs.  It  must  be  admitted  that,  if  it  appears  that  the  parties  have 
♦^01  '^S^®®^  ^^  proceed  on  a  ^contract  that  some  fact  shall,  as  between 
-*  them,  be  considered  to  exist,  and  that  they  shall  act  on  the  faith 
of  that  agreement,  there  is  an  estoppel.  And  such  an  agreement  may 
be  shown  by  a  recital.  But  in  the  present  case  the  recital,  by  the  de- 
fendants in  their  own  deed,  does  not  show  that  the  assured,  who  are 
not  parties  to  the  deed,  ever  agreed  that  a  declaration  should  be  taken 
as  made :  and,  unless  the  defendants  can  go  so  far  as  to  say  there  was 
such  an  agreement,  there  can  be  no  estoppel. 

Sir  A.  J*  E*  Coekbum^  Attomey-Oeneral,  and  (7.  W.  Woodj 
contri. — The  recital  in  the  policy  is  that  there  has  been  a  signed  decla- 
ration touching  the  Count's  present  health  which  the  assured  have 
agreed  to  take  as  the  basis  of  the  contract.  The  assured  receive  that 
policy  with  that  recital,  pay  the  premium,  and  induce  the  defendants 
to  become  assurers  on  the  faith  that  this  recital  is  acceded  to.  They 
are  therefore  concluded  from  denying  that  there  was  such  a  declaration; 
Pickard  v.  Sears,  6  A.  &  E.  469  (E.  C.  L.  B.  vol.  88).  If  their  con- 
duct was  not  absolutely  conclusive,  it  was  at  least  so  nearly  conclusive 
that  the  verdict  is  against  evidence. 

Supposing  the  question  to  be  open,  it  was  a  question  for  the  Judge, 
not  for  the  jury.  A  signature  may  be  written  in  any  part  of  a  docu- 
ment, and  yet  apply  to  the  whole ;  Knight  v.  Crockford,  1  Esp.  N.  P» 

(a)  1  fiouth'i  LMdisg  OMei^  80ft. 
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C.  190,  Sannderson  v.  Jackson,  2  B.  &  P.  288.(a)  That  being  so,  the 
Jadge,  as  a  matter  of  law,  ought  to  have  decided  that  the  signature  of 
foster  applied  to  the  whole.  It  was  therefore  a  misdirection  to  leave 
anything  to  the  jury.  Char.  adv.  vuU. 

*In  this  term  ( Jannary  80th),  the  Court  being  divided  in  opinion,  ^^^^ 
the  learned  judges  delivered  judgments  seriatim.  ^ 

WiGHTMAN,  J. — This  was  an  action  by  the  plaintiff,  representing  The 
Britannia  Mutual  Life  Association,  against  the  defendants,  upon  a- 
policy  of  assurance  upon  the  life  of  Count  D*Orsay.  The  declaration 
was  in  the  usual  form,  reciting  the  policy,  and  that  the  trustees  of  the 
assured  had  caused  to  be  delivered  into  the  office  of  the  defendants  & 
declaration  in  writing,  %igned  by  thenij  setting  forth  the  age,  and  past 
oAd  present  state  of  health,  and  other  circumstances,  touching  the 
habits  of  life  of  the  person  on  whose  life  the  assurance  was  to  be 
effected ;  and  that,  if  anything  averred  by  the  said  trustees  in  the  said 
declaration  was  untrue,  the  policy  should  be  null  and  void.  It  was 
then  averred  that  the  said  trustees  did  not,  in  any  manner,  declare  to 
the  defendants,  in  any  declaration  in  writing  or  otherwise,  anything 
that  was  untrue.  The  defendants  pleaded,  that  the  trustees  did  declare 
toihedefendantej  in  the  declaration  mentioned  in  the  policy,  something 
that  was  untrue,  that  is  to  say,  that  at  the  time  of  delivering  the  eaid 
declaration  into  the  office  of  the  defendants  the  said  Oount  L*Orsay  was 
inagoodetaU  of  health:  and  issue  was  taken  upon  the  allegations  in 
the  plea. 

There  was  no  doubt  but  that,  at  the  time  the  declaration  was  deliv- 
ered at  the  defendants'  office.  Count  D'Orsay  was  not  in  good  health, 
but  was  affected  by  the  disease  of  which  he  died  soon  after ;  and  the 
only  qaestion  at  the  trial  was,  whether  the  trustees,  in  the  declaration 
mentioned  in  the  policy,  represented  Count  D'Orsay  to  be  then  in  a 
state  of  good  health,  that  is,  at  the  time  of  delivering  the  declaration 
to  the  office  of  the  ^defendants.  It  appeared,  by  the  evidence  at  ri^^ 
the  trial,  that  the  declaration  referred  to  in  the  policy  was  not  in  ^ 
£ict  signed  by  the  trustees,  but  by  the  plaintiff,  who  was  the  resident 
Director  of  The  Britannia  Mutual  Life  Association.  It  was  however 
hardly  disputed  but  that  Foster  was  the  agent  of  the  trustees  for  the 
purpose  of  the  declaration,  and  that  what  he  did  and  signed  upon  that 
occasion  bound  The  Britannia  Mutual  Life  Association,  and  the  trustees, 
as  fully  as  if  they  had  acted  and  signed  themselves.  Assuming,  then, 
that  the  signature  of  Foster  pledged  the  Company,  as  completely  as  if 
the  trustees  had  themselves  signed  the  declaration,  the  question  is. 
What  did  Foster  sign,  and  to  what  did  he  pledge  the  trustees,  and  The 
Britannia  Mutual  Life  Association  ?  The  document,  which  is  called  a 
declaration,  is  in  two  parts ;  the  first  being  a  series  of  ^neteen  ques* 
tions  to  W  answered  by  the  persons  to  be  assured ;  and  the  second  a 
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declaration  to  be  made  by  the  person  whose  life  is  to  be  insured,  that 
he  is,  at  the  time  of  mahing  the  deelaratwn^  in  a  good  state  of  health ; 
with  a  further  declaration  by  the  parties  to  be  assured,  that,  if  the 
preceding  declaration  or  their  answers  to  the  questions  be  untrue,  the 
insurance  will  be  void.  Both  parts  of  the  document  are  on  the  same 
side  of  one  sheet  of  paper.  The  assurance  proposed  to  be  effected  by 
The  Britannia  Mutual  Life  Association  with  the  defendants  was  in  fact 
a  reassurance,  The  Britannia  Company  having,  in  1845,  granted  a 
policy  of  assurance  upon  the  life  of  Count  D'Orsay  to  a  larger  amoont 
than  that  which  they  proposed  to  assure  with  the  defendants.  When 
the  proposition  to  assure  was  made,  the  defendants  sent  to  The  Britan- 
nia Mutual  Life  Association  the  document  in  question  partially  filled 
»fi^1  ^P  ^7  themselves :  *they  had,  from  their  own  knowledge,  given 
^  the  answers  to  the  first  five  questions ;  but  the  twelve  following 
questions  were  included  in  a  circumflex,  against  which  was  written,  at 
the  side  of  the  paper,  <<  For  these  particulars  see  copies  of  Britan- 
nia papers  attached ;"  and,  at  the  foot  of  these  words,  the  plaintiff 
Foster  signed  his  name,  but  nowhere  else.  The  blank,  left  for  the 
signature  of  the  person,  whose  life  is  to  be  insured,  to  the  declaration 
to  be  made  by  him,  was  not  filled  up,  nor  was  it  signed  by  Count 
D'Orsay ;  nor  was  the  blank  left  for  the  signature  of  the  party  to  be 
assured,  vouching  for  the  truth  of  the  declaration  and  of  the  answers 
to  the  questions,  filled  up,  but  remained  in  blank,  as  when  sent  by  the 
defendants  to  the  plaintiff 's  oflSce.  The  real  question  upon  the  issne 
was,  whether  The  Britannia  Mutual  Life  Association  had,  in  the  docu- 
ment referred  to  in  the  policy,  represented  Count  D'Orsay  as  being  in 
good  health  at  the  time  of  delivering  that  document  to  the  defendants. 
But,  to  determine  this  question,  it  seems  to  have  been  considered  ne- 
cessary to  determine  a  previous  one,  namely,  Whether  the  party  sign- 
ing the  document  intended  his  signature  to  be  to  the  whole,  or  only  to 
the  part  against  which  it  was  placed ;  and  this  was  the  question,  in  sub- 
stance, which  was  left  to  the  jury ;  and  the  point  now  to  be  determined 
by  us  is,  Whether,  in  our  opinion,  there  was  any  misdirection  in  the 
manner  in  which  that  question  was  left  to  the  jury,  or  in  the  leaving  it 
to  them  at  all. 

The  defendants,  by  the  recital  in  the  policy,  show  that  they  consid- 
ered that  the  trustees,  by  the  signature  of  Foster  in  the  place  where  it 
was  in  the  document,  did  make  a  declaration  as  to  the  then  existing 
etate  of  health  of  Count  D'Orsay ;  and,  as  The  Britannia  Mutual  Life 
^rkA-t  ^Association  accepted  the  policy  with  that  recital  in  it,  without 
-^  denial  or  explanation  of  it,  and  the  action  is  brought  upon  the 
very  instrument  containing  the  recital,  one  question,  and  that  a  most 
important  one  in  this  case,  is,  whether  they  are  not  bound  by  it,  and 
concluded  from  denying  now  that  they  did  make  a  declaration  of  the 
then  present  state  of  Count  D'Orsay's  health.    The  document  referred 
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to,  if  the  signature  is  to  be  taken  as  applicable  to  the  whole,  is  not  in- 
capable of  sach  a  meaning ;  and,  if  it  may  be  so  construed,  and  The 
Britannia  Mutual  Life  Association  have,  by  allowing  the  defendants  to 
deal  with  them  as  if  it  was  to  be  so  construed,  assented  to  such  con* 
strnction,  and  by  means  of  it  have  obtained  that  which  the  defendants 
night  not  otherwise  have  been  disposed  to  giro  them,  it  appears  to  me, 
upon  the  principle  of  the  decision  of  Pickard  v.  Sears,  6  A.  &  E.  469, 
(E.  C.  L.  R.  Tol.  33),  and  some  later  cases  founded  upon  it,  that  The  Bri- 
tannia Mutual  Life  Association  are,  prim&  facie,  concluded,  and  cannot 
be  allowed  now  to  deny  that*  they  did  mean  the  declaration  to  apply  to 
the  existing  state  of  Count  D'Orsay's  health,  or  that  the  signature  by 
Foster  applied  to  the  whole  document.  But,  though  in  some  sense  The 
Britannia  Mutual  Life  Association  may  be  said  to  be  concluded  by  the 
recital,  it  is  not  an  estoppel,  nor  a  conclusion  in  point  of  law ;  it 
may  have  been  founded  on  mistake  or  be  capable  of  explanation  ;  and 
I  do  not  think  that  there  is  enough  to  warrant  a  rule  absolute  for  a 
nonsnit.  But  it  appears  to  me  that  the  circumstance  of  The  Britannia 
Mutual  Life  Association  having  accepted  the  policy  with  that  recital 
was  not  sufficiently,  if  at  all,  pressed  upon  the  *attention  of  the  p^^j^ 
jury ;  and  that  upon  that  ground,  and  without  reference  to  the  ^ 
other  points  taken  upon  the  motion  for  the  rule,  there  should  be  a  rule 
absolute  for  a  new  trial. 

Erlb,  J. — ^Assuming  the  pleadings  and  evidence  to  be  as  stated  by 
my  Brother  Wightman,  I  have  come  to  the  conclusion  that  the  plain- 
tiff's case  failed  at  the  trial  on  several  grounds. 

As  he  sues  upon  a  written  contract,  he  is  a  party  to  it,  as  much  as  if 
he  had  signed  it,  and  cannot  by  parol  evidence  contradict  or  alter  the 
stipulations  therein.  In  that  written  contract,  namely  the  policy,  it  is 
Btipukted  that  the  plaintiffs  had  delivered  in  to  the  defendants  a  decla* 
ration  in  writing,  setting  forth,  inter  alia,  the  present  state  of  Count 
D'Orsay's  health,  and  that,  if  the  declaration  was  untrue,  the  promise 
of  the  defendants  was  void.  The  parol  evidence  was  offered  to  show 
that  the  plaintiffs  had  not  delivered  in  to  the  defendants  any  such  de- 
claration  in  writing,  so  setting  forth  the  present  state  of  the  health  of 
Count  D'Orsay.  It  seems  to  me  that  the  attempt  was  thereby  to  con- 
tradict the  written  agreement,  and  to  alter  the  promise  of  the  defend- 
ants from  conditional  to  absolute.  The  question  of  signing  is  only 
material  to  identify  the  alleged  declaration.  When  the  paper  contain- 
ing it  was  identified,  the' question  of  signature  was  not  of  the  essence 
of  the  stipulation :  but  the  question  of  such  a  declaration  so  setting 
forth  the  present  state  of  Count  D'Orsay  was  material,  and  could  not 
be  denied  by  the  plaintiffs. 

If  the  stipulations  are  changed  into  the  form  of  an  executory  agree* 
ment,  the  declaration  might  run  thus:  <(In  consideration  that  the 
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*({({']  P^^^°^^^  woald  deliver  such  *a  declaration,  and  would  undertake 
-^  it  was  true,  and  would  pay  a  premium,  the  defendant  promised  to 
insure."  The  plaintiff  could  not  recover  on  such  a  contract,  without 
averring  that  he  had  delivered  such  a  declaration,  and  that  it  was  true ; 
and,  if  the  stipulations  of  the  deed  are  analyzed,  the  delivery  of  such  a 
declaration  will  appear  to  be  equally  indispensable  for  the  plaintiff;  and, 
if  he  delivered  none  such,  the  defendants'  promise  did  not  attach,  and 
the  plaintiff  would  fail. 

Supposing  this  ground  not  to  be  tenable :  I  am  further  of  opinion 
that  the  plaintiffs  were  concluded  from  setting  up  at  the  trial  that  they 
had  not  made  such  a  declaration.  The  defendants  sent  to  the  plaintiffs 
for  signature  such  a  declaration,  so  setting  forth  the  state  of  Count 
D'Orsay,  and  received  it  back  with  a  signature  at  the  side ;  and  the 
defendants  recited  in  their  contract  that  the  plaintiffs  had  delivered  in 
such  a  declaration,  and  that  they  acted  on  the  fact  so  recited ;  and 
they  promised  only  on  condition  it  was  true.  The  plaintiffs,  by  accept- 
ing that  promise^  induced  the  defendants  to  act  on  the  belief  that  the 
declaration  had  been  so  delivered  in  as  recited ;  and  plaintiffs  obtained 
the  deed  by  reason  of  that  belief:  then,  in  claiming  a  benefit  under  that 
deed,  they  are  concluded  from  denying  the  fact  which  the  defendants  in* 
formed  them  was  the  basis  of  their  promise.  The  case  of  Pickard  v.  Sears, 
6  A.  &  E.  469  (E.  C.  L.  B.  vol.  83),  and  many  cases  founded  thereon, 
have  carried  this  doctrine  much  further  than  is  required  for  the  purpose 
of  the  present  defendants.  The  effect  of  the  words  <<  concluded  from 
denying"  has  never  been  settled.  Perhaps  the  effect  is  that  the  princi- 
*R71  P^^  oug^t  to  be  explained  to  the  jury,  and  *they  should  be  told 
-^  as  matter  of  law  that,  as  against  the  party  who  authorized  the 
belief,  they  are  bound  by  law  to  find  the  fact  to  be  as  the  opponent 
under  the  supposed  circumstances  believed,  and  if  they  found  otherwise 
to  set  aside  the  verdict.  But,  whatever  be  the  correct  mode  of  acting 
on  that  principle,  it  was  not  brought  forward  at  all  on  the  trial. 

I  would  further  observe  that  the  evidence  of  other  contracts  made  by 
other  offices  was  inadmissible,  as  irrelevant  towards  proving  the  mean- 
ing of  the  contract  made  between  these  parties.  The  contracts  which 
other  offices  have  made  are  not  evidence  against  the  Mentor  to  prove 
this  contract.  If  it  be  admitted,  none  would  seem  to  be  at  all  applica- 
ble except  reassurances  after  an  equal  interval  from  the  original  assur- 
ance, as  of  course  the  probability  of  an  alteration  in  the  risk,  and  the 
need  of  a  fresh  declaration,  is  in  direct  proportion  to  the  length  of  that 
interval.  Of  such  reassurance  there  was  to  my  mind  very  little  satis- 
factory evidence. 

After  the  course  pursued  at  the  trial,  I  am  not  prepared  to  say  that 
a  nonsuit  should  be  entered  now,  though  it  appears  to  me  that  the 
only  two  questions  for  the  jury  must  be  answered  for  the  defendants, 
and  the  construction  of  the  written  instruments  must  also  be  in  the  de- 
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fendants'  fayour.  Bat  I  am  of  opinion  that  the  terdict  for  the  plain- 
tiffs  oaght  not  to  stand,  and  that  therefore  the  rale  for  a  new  trial 
BhoQid  be  absolute. 

CoLERiDOBy  J. — In  this  case  three  points  are  tinade  for  the  defend-^ 
ants.  First :  that  they  were  entitled  to  enter  a  nonsuit.  Secondly : 
that  the  jury  were  misdirected.  Thirdly :  that  the  verdict  for  the 
plaintiff  is  contrary  to  or  against  the  weight  of  evidence.  It  is  neces- 
Barj,  irith  *a  view  to  the  decision  on  each  of  these  points,  to  look  ^^^^ 
to  the  declaration  and  issue  as  well  aa  the  evidence  in  the  cause.  ^ 

It  is  an  action  by  the  trustees  of  The  Britannia  Mutual  Life  Associa* 
tion  against  The  Mentor  Life  Assurance  Company,  to  recover  upon  a 
policy,  effected  by  the  former  with  the  latter,  on  the  life  of  Count 
D'Orsay.  In  the  declaration,  stating  that  such  policy  had  been  effected, 
the  plaintiffs  state  that  it  was  therein  recited  that  they  had  caused  to  be 
delivered  into  the  defendants*  office  a  declaration  or  statement  in  writ* 
ing  signed  by  them,  bearing  date  21st  November  then  last,  setting  forth 
the  age  and  past  and  present  state  of  the  Count,  and  other  circumstances 
touching  his  habits  of  life ;  and  that  they  had  agreed  that  the  said  de- 
claration or  statement  should  be  the  basis  of  the  contract  between  them. 
The  declaration  also  sets  out  a  provision  in  the  policy,  that,  if  anything 
averred  by  the  trustees  in  the  alleged  declaration  so  recited,  and  alleged 
to  have  been  made  by  them,  was  untrue,  the  policy  should  be  null  and 
Toid.  The  declaration  also  contains  an  averment  that  the  said  trustees 
did  not,  nor  did  the  said  Britannia  Mutual  Life  Assurance  Association, 
aver  or  declare  to  the  defendants  anything  that  was  untrue,  in  any 
declaration  in  writing,  or  otherwise  howsoever. 

The  defendants  plead  that  the  trustees  and  the  association  did  aver 
and  declare  to  the  defendants,  in  the  said  declaration  mentioned  in  thd 
said  policy  as  agreed  to  be  the  basis  of  the  said  contract,  something  that 
was  untrue,  that  is  to  say,  that,  at  the  time  of  the  delivery  of  the  said 
declaration  into  the  office  of  the  defendants,  the  said  Count  D'Orsay 
was  in  a  good  state  of  health,  and  was  not  afflicted  with  any  disease  or 
disorder  tending  to  shorten  life ;  whereas  he  was  not  then  in  a  good 
*3tate  of  health,  but  was  then  afflicted  with  a  disease  and  disor-  p^^q 
der  tending  to  shorten  life.  The  plaintiff  takes  issue  on  the  whole  ^ 
plea. 

Three  questions  are  involved  in  this  issue.  Did  the  trustees  deliver 
a  signed  declaration  ?  Did  that  declaration  state  Count  D'Orsay  to  be 
at  the  time  of  such  delivery  in  a  good  state  of  health,  free  from  any 
disorder  tending  to  shorten  life?  If  such  declaration  were  delivered 
containing  such  statement.  Was  that  statement  true  ?  And  it  is  not 
denied  that  in  fact  it  was  untrue :  so  that  the  substantia]  questions  for 
determination  at  the  trial  were  reduced  to  the  first  two. 

Upon  the  trial  it  appeared  that  the  policy  in  question  was  one  of  re- 
aasarance,  effected  in  December,  1851,  for  1500/.,  the  original  policy 
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for  a  larger  amount  having  been  effected  in  1845.  That  this  was  one 
of  five  policies  of  reassurance  offered  to  the  defendants  together,  all  or 
none  to  be  accepted,  on  five  several  lives.  Some  parol  information  was 
given  as  to  each ;  and  the  Count's  was  represented  as  a  notoriously 
first  class  life.  It  was  shown  that  the  defendants  had  given  to  the 
plaintiff  a  paper  headed  in  the  upper  part,  <<  Proposal  for  Assurance :" 
in  the  lower,  but  on  the  same  side,  « Declaration.*'  The  part  headed 
<<  proposal"  contained  nineteen  questions  with  blank  spaces  left  for  the 
answers ;  these  questions  were  the  ordinary  ones,  as  to  the  age,  condi- 
tion, health,  past  and  present,  the  having  or.  not  having  had,  certain 
specified  disorders,  the  habits  and  medical  attendant  of  the  life  to  be 
insured,  the  having,  or  not,  received  recently  advice  from  any  other 
person,  and  required  the  name  and  residence  of  some  intimate  friend. 
To  the  first  five  questions,  which  had  no  reference  to  health,  or  habits, 
*7ni  ^^  inodical  advisers,  specific  answers  *were  given  on  the  paper ; 
^  all  the  succeeding  questions,  excepting  the  last  as  to  the  intimate 
friend,  appeared  to  have  been  enclosed  within  a  circumflex ;  and  across 
the  blank  space  opposite  them  was  written,  <<  For  these  particulars  see 
copies  of  Britannia  papers  attached  ;*'  and,  under  this,  came  the  signa- 
ture of  the  plaintiff,  ^'E.  R.  Foster,  Resident  Director,  21st  Nov.  1851*" 
Ko  answer  was  given  to  the  nineteenth  question.  Under  the  part 
headed  «  Declaration,'*  came  first  a  statement  with  a  blank  which  was 
filled  up  in  writing  with  the  words,  <<  Count  D'Orsay,"  and  which  pur- 
ported to  be  a  declaration  by  him  that  he  was  then  in  a  good  state  of 
health,  and  was  not  then  afflicted  with  any  disease  or  disorder  tending 
to  shorten  life ;  that  the  above  statement  of  his  age,  health,  and  other 
particulars  was  true,  and  that  he  had  not  withheld  or  concealed  any 
circumstance  tending  to  render  an  assurance  on  his  life  more  than 
usually  hazardous.  Secondly  followed,  <«And  we  the  trustees  of  The 
Britannia  Life  Assurance  Company*'  «<  agree  that  this  declaration  shall 
be  the  basis  of  the  contract  between  us  and  The  Mentor  Life  Assurance 
Company ;  and  that  if  any  untrue  averment  is  contained  in  this  decla- 
ration, or  in  the  answers  above  given,*'  the  assurance  shall  <<  be  abso- 
lutely null  and  void." 

Then  came  the  words : 

«  Signed  at this  2l8t  day  of  November,  in  the  year  of  our 

Lord,  1851. 

Signature  of  Party  whose  life  is  to  be  assured 


Signature  of  Party  in  whose  favour  policy  is  to  be  granted 

Witness ." 

None  of  these  blanks  were  filled  up.     The  defendants  contend  that 

^-^^  this  paper,  upon  admission  of  the  plaintiff's  ^handwriting,  and 

-*  of  its  delivery  to  the  defendants,  presented  no  question  except  for 

the  Judge,  and  that  he  was  bound  so  to  construe  it  that  a  nonsuit 

thereon  ought  to  have  been  entered,  or  a  verdict  for  the  defendants. 
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upon  these  grounds,  substantially,  that,  it  being  immaterial  on  i?bich 
part  of  a  paper  the  party  to  be  charged  by  it  signs  his  name,  the  plain- 
tiff's signature  must  be  taken  conclusively  to  apply  to  the  whole  paper ; 
and  that  the  reference  to  the  Britannia  papers  attached  did  not  import 
that  they  were  to  be  looked  to  only  to  ascertain  what  the  state  of  Count 
D'Orsay's  health  and  habits  were  in  1845,  when  they  had  been  given, 
bat  brought  down  those  answers  to  the  then  present  time. 

Now,  as  to  the  first  of  these  points :  I  apprehend  it  cannot  be  laid 
down,  simply  and  without  qualification,  that  it  is  immaterial  in  what 
part  of  a  paper  you  find  the  signature  of  the  party  to  be  bound  by.  it : 
it  is  rather  true  to  say  that,  if  you  find  it  at  the  foot  of  the  matter 
written,  it  is  to  be  taken  conclusively  to  apply  to  the  whole,  unless 
there  be  something  expressly  to  rebut  that  presumption ;  and  that,  if 
you  find  it  anywhere  else,  it  may  apply  to  the  whole,  if  upon  the  evi- 
dence you  find  that  the  party  signing  so  intended.  jWhere  the  inten* 
tion  to  sign  is  found,  and  the  signature  is  so  placed  as  apparently  to 
apply  no  more  to  one  part  than  another,  there  can  be  no  reason  prim& 
facie  to  consider  it  otherwise  than  as  intended  to  apply  to  the  whole ; 
but,  where  the  contents  of  the  paper  are  divisible,  and  the  signature  is 
placed  under  or  opposite  one  portion  only,  the  question  whether  it 
applies  to  all  or  only  to  that  one  portion  is  still  purely  one  of  intention. 
Now,  wherever  that  question  arises,  it  must  be  for  the  jury.  These 
principles,  I  think,  may  be  collected  from  the  decisions  on  the  r^nn 
^Statute  of  Frauds  both  as  to  wills  and  contracts.  Thus,  in  Right,  ^ 
lessee  of  Cater,  v.  Price,  1  Dougl.  241,  where  a  testator  had  signed  the 
two  first  sheets  of  his  will,  and  attempted  to  sign  the  third,  but  from 
weakness  could  not  do  it,  this  was  held  no  execution :  Lord  Mansfield 
said  that  the  testator,  <<  when  he  signed  the  two  first  sheets,  had  an 
intention  of  signing  the  others,  but  was  not  able.  He  therefore  did 
not  mean  the  ngnature  of  the  two  fint  as  the  eiff nature  of  the  whole.** 
But  in  Winsor  v.  Pratt,  2  B.  &;  B.  650  (E.  C.  L.  B.  vol.  6),  where  a 
will  on  one  sheet  concluded  by  stating  that  the  testator  had  signed  his 
name  to  the  two  first  sides  and  put  his  hand  and  seal  to  the  last  side, 
and  he  did  put  his  name  and  seal  to  the  third  side  at  the  end  of  the 
will,  but  did  not  sign  his  name  to  the  two  first  sides,  the  Court,  sup- 
porting the  execution,  recognised  the  preceding  case,  and  distinguished 
it.  «« There,"  said  Dallas,  C.  J.,  <<the  intention  ot  the  testator  was 
defeated  by  incapacity ;  here,  the  act  of  the  testator  points  to  nothing 
prospective ;  and,  whatever  might  have  been  his  intention  at  one  time 
of  signing  the  former  sides,  he  has  by  his  final  signature  abandoned 
that  intention."  Again,  in  Johnson  v,  Dodgson,  2  M.  &  W.  658,t  the 
defendant,  being  the  buyer  of  hops,  wrote  in  his  own  book  a  sold  note 
beginning  «  Sold  John  Dodgson  ;"  and  this,  at  his  request,  the  seller's 
traveller  signed.  In  an  action  for  goods  sold  and  delivered  this  was 
held  a  good  signature  by  the  party  charged,  Lord  A1)iDger  saying : 
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«  The  cases  have  decided  that^  although  the  signature  be  in  the  begin- 
ning or  the  middle  of  the  instrument,  it  is  as  binding  as  if  at  the  foot 
of  it ;  the  question  being  always  open  to  the  jury ^  whether  the  party ^  not 
^^tri  having  signed  it  regularly  at  the  foot,  meant  to  be  bound  byttas*it 

-^  stoody  or  whether  it  was  left  so  unsigned  because  he  refused  to  com- 
plete it.'*  The  cases  in  ivhich  a  printed  name  has  been  held  a  good 
pigning  are  to  be  supported  on  the  same  principle ;  and  the  intention  is 
inferred  from  the  habit,  or  from  other  circumstances  to  be  found  in 
them*  If  then  this  was  a  question  of  intention,  and  there  was  any 
evidence  of  intention,  the  learned  Judge  could  not  properly  withdraw  it 
from  the  jury :  and  it  seems  to  me  that  there  was  such  evidence  in  the 
circumstances  of  the  whole  transaction.  For  this  was  not  an  ordinary 
case.  Five  lives  were  offered  in  the  lump :  one  was  confessedly  a  bad 
life ;  with  regard  to  three  some  special  information  was  afforded ;  and, 
as  to  one  of  these,  Mr.  Brooke,  his  absence  precluded  the  ordinary 
references.  As  to  the  life  in  question,  he  was  honestly  represented  aa 
so  notoriously  good  a  life,  that  the  ordinary  inquiries  may  well  have 
becfn  deemed  unnecessary.  He  too  was  abroad ;  and  it  was  probable 
he  would  not  have  troubled  himself  to  answer  questions,  having  no  in- 
terest in  the  policy  being  effected.  Altogether  it  was  a  case  of  circam- 
stances  from  which  a  jury  was  to  determine  whether  there  was  an 
intention  by  the  signature,  found  where  it  appeared  on  the  paper,  to 
sign  and  be  bound  by  the  whole  instrument.  In  the  light  in  which  I 
view  the  case,  as  standing  on  its  own  peculiar  circumstances,  I  do  not 
rely  on  the  evidence  of  usage.  It  seems  to  me  rather  that  it  was  not 
one  on  which  the  evidence  was  admissible ;  and  the  evidence  in  fact 
admitted  appears  to  me  to  have  amounted  to  nothing  of  any  substance. 
But  this  is  not  material  upon  the  present  rule ;  the  first  ground  for 
which  I  think  fails  for  the  reasons  given. 
*741      Secondly.   As  to  the  direction.     Supposing  the  *question  of 

-^  signature  to  have  been  for  the  jury,  I  do  not  see  how  it  could 
have  been  properly  left  to  them,  except  as  one  of  intention,  to  be  col- 
lected from  the  paper  itself,  and  all  the  circumstances  stated  by  the 
witnesses ;  and  this  I  understand  to  have  been  in  substance  what  was 
done  at  the  trial.     It  is  not  inconsistent  with  this,  that  a  question  of 
construction  as  to  part  may  have  been  mixed  up,  as  to  which  the  Judge 
was  to  give  his  opinion  ;  and,  if  he  gave  the  jury  what  appears  to  us  a 
wrong  opinion,  that  might  amount  to  a  misdirection.    On  more  grounds 
than  one,  it  was  certainly  important  for  the  jury  to  know  what  was  tho 
meaning  of  the  answer  to  the  questions  included  within  the  circumflex. 
Did  it  relate  to  the  Count  D'Orsay*s  state  in  1845,  or  in  1851  ?     Un* 
doubtedly  the  words  may  admit  of  either  interpretation.     The  learned 
Judge  thought  that  the  former  was  the  true  one ;  and,  after  much  con- 
sideration and  some  doubts,  I  am  not  prepared  to  say  that  he  was 
wrong.    Xt  id  impossible,  I  apprehend,  to  form  an  opinion  upon  this 
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without  reference  to  the  circumstances  under  which  the  words  were  used. 
These  do  not  lead  me  to  believe  that  the  plaintiff  intended  to  warrant 
a  continuance,  at  the  date  of  this  policy,  of  all  those  particulars  stated 
in  the  answers  of  1845,  but  only  that  the  particulars  were  true  at  the 
time  when  they  were  stated.  Upon  the  general  question  whether  the 
whole  paper  was  signed,  it  was  objected  that  the  learned  Judge  spoke 
too  decidedly.  Seeing  nothing  wrong  in  the  opinion  he  expressed,  that 
would  be  no  objection  with  me,  unless  he  thereby  took  the  matter  out 
of  the  hands  of  the  jury ;  but,  according  to  the  notes,  that  cannot  be 
Said.  He  gave  his  opinion,  but  put  all  the  facts  before  them  for  their 
consideration. 

It  only  remains  upon  this  point  to  consider,  whether  *the  cir-  p^-- 
eumstances  precluded  the  plaintiff  from  denying  a  signature  of  *- 
the  whole  paper  in  the  sense  contended  for  by  the  defendants :  if  they 
did,  the  direction  was  not  right.     I  am  clearly  of  opinion  they  did  not. 
And  this  must  follow  from  the  conclusions  to  which  I  have  already 
come.    The  argument  for  the  defendants,  on  this  point,  is  to  this  effect. 
The  policy,  on  which  the  plaintiflb'  claim  rests,  recites  that  the  plaintiffs 
hare  caused  to  be  delivered  to  the  defendants  a  declaration  in  writing, 
signed  by  them,  setting  forth  the  past  and  pre$ent  state  of  health  and 
other  circumstances  touching  the  habits  of  life  of  the  Count  D'Orsay : 
these  words  are  the  words  of  the  defendants;   but  they  show  their 
understanding  of  the  transaction  ;  the  plaintiffs  allow  them  to  use  them ; 
and,  on  the  faith  of  this,  the  defendants  enter  into  the  contract :  the 
plaintiffs,  therefore,  cannot  now  deny  that  such  declaration  was  made. 
I  should  be  very  sorry  to  do  anything  that  should  break  in  upon  the 
wholesome  principle  laid  down  in  Pickard  v.  Sears,  6  A.  &  E.  469  (E. 
G.  L.  R.  vol.  S3) :   but  it  seems  to  me  that  it  would  be  going  much 
beyond  that  principle  if  we  were  to  apply  it  to  the  facts  of  this  case. 
What  are  they  ?     I  must  now  assume  that  no  such  declaration  was  in 
fact  made,  and  that  the  plaintiffs'  proposal  for  insurance  has  been 
accepted  on  the  faith  of  a  different  declaration,  limited  in  its  extent, 
and  not  signed  at  all ;  that  this  fact  is  known  to  the  defendants  as  well 
as  to  the  plaintiffs ;   and,  this  being  so,  that  the  defendants,  in  the 
printed  part  of  a  policy,  using  the  ordinary  words  of  such  policy,  know- 
ingly or  with  means  of  knowledge,  misrecite  the  plaintiffs'  declaration, 
^hich  misrecital  the  plaintiffs  pass  over,  accept  the  policy  as  ^^^^ 
^worded,  and  pay  the  premium.     I  am  not  supposing  that  the  *- 
binding  parts  of  a  policy  are  to  have  less  effect  when  printed  than  when 
written :  but,  in  applying  a  principle,  the  foundation  of  which  is  natural 
equity,  all  the  facts  of  the  case  are  to  be  looked  to ;  and  this  is  one  of 
them.    Now,  upon  these  facts,  it  seems  to  me  that  it  would  be  unjust 
and  anreasonable  absolutely  to  conclude  the  plaintiffs  from  denying  the 
troth  of  this  recital.     It  would  be  applying  a  principle,  framed  to  ad- 
Tance  the  ends  of  justice,  in  exactly  the  opposite  direction.     The  per- 
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xnitting  tbe  misrecital  to  pass  without  objection,  is  an  argument  fairly 
to  be  used  for  the  defendants  against  the  plaintiffs'  construction ;  but 
it  is  no  more,  and  in  mj  opinion  not  strong  enough  to  weigh  down  all 
the  opposing  argument. 

Upon  the  remaining  question — the  propriety  of  the  verdict — I  need 
say  nothing  in  addition  to  what  I  have  already  said  on  the  former 
points.  From  this  it  follows  that  at  least  I  cannot  consider  the  verdict 
one  which  the  Court  should  interfere  to  set  aside.  I  think  therefore 
the  rule  ought  to  be  discharged. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  rule  for  entering  a 
nonsuit  ought  to  be  discharged. 

<  The  issue  was,  whether  the  plaintiff's  company  did  aver  and  declare 
to  the  defendants,  in  the  declaration  mentioned  in  the  policy,  that,  at 
the  time  of  the  delivering  of  the  said  declaration  into  the  office  of  the 
defendants,  Count  D'Orsay  was  in  a  good  state  of  health,  and  not 
affected  with  any  disease  likely  to  shorten  life.  The  fact  was  admitted 
that,  unknown  to  both  parties.  Count  D'Orsay,  when  the  policy  waa 
^.-^  executed,  was  affected  by  a  disease  likely  to  shorten  *life ;  and 
^  the  verdict  depended  upon  the  proof  of  the  alleged  guarantee  that 
he  was  then  in  good  health. 

I  conceive  that  the  defendants  were  bound  to  produce  the  document 
referred  to  in  the  recital  of  the  policy,  and  to  show  that,  by  this  docu- 
ment. The  Britannia  Mutual  Life  Association  did  give  the  alleged  war« 
ranty.  If  this  had  depended  upon  the  mere  construction  of  the  doca* 
ment,  it  would  have  been  a  pure  question  of  law,  and  the  Judge,  upon 
its  being  produced  and  proved,  ought  to  have  directed  how  the  verdict 
should  be  found,  or  that  the  plaintiff  should  be  nonsuited.  But,  look- 
ing at  the  document,  a  question  of  fact  arises,  whether  that  part  of  it 
which  is  supposed  to  contain  the  guarantee  is  to  be  considered  as  signed 
by  the  assured.  I  cannot  think  that  the  recital,  by  the  defendants  in 
the  policy,  that  it  was  so  signed,  is  binding  on  the  assured.  Suppose 
that  no  signature  had  appeared  upon  any  part  of  it,  and  that  it  had  been 
a  mere  printed  form,  with  none  of  the  blanks  filled  up,  surely  the  plain- 
tiff would  not  have  been  precluded  from  contending  that  it  was  not 
signed,  or  from  showing  that  the  defendants  had  agreed  to  take  upon 
themselves  the  risk  of  Count  D'Orsay's  continuing  an  insurable  life.  It 
seems  to  me,  that  the  doctrine  of  estoppel  does  not  apply  to  such  a 
transaction,  and  that  we  are  bound  to  see  whether  in  truth  the  declara- 
tion was  signed  by  the  Directors,  and  what  it  imports. 

Looking  to  the  document  itself:  in  the  place  for  <<  signature  of  party 
whose  life  is  to  be  assured"  no  signature  appears ;  and  in  the  place  for 
«  signature  of  party  in  whose  favour  policy  to  be  granted"  no  signature 
appears.  On  another  part  of  the  doumoat  there  is  the  signature  of 
^^^^  one  of  the  directors  ;  but  I  "*" think  it  is  impossible  to  say,  as  a  mat* 

^  ter  of  law,  that  the  signature  applies  to  that  part  of  the  docu- 


8  ELLIS  &  BLACKBURN.    Q.  B.  T8 

ment  which  contains  the  nnsigned  declaration  in  the  name  of  Count 
D'Orsaj.  If  it  had  heen  a  question  for  the  Judge,  I  should  certainly 
hare  said  that  Foster's  signature  did  not  apply  to  this,  ahd  that  the 
docament,  as  it  stands,  would  have  no  more  effect  than  if  that  part  of 
it  entitled  «< declaration*  had  had  none  of  the  blanks  in  the  printed 
form  filled  up  in  writing,  or  if  this  part  of  the  document  had  been 
entirely  wanting.  From  the  place  where  Foster's  signature  is  found, 
and  the  circumflex  denoting  to  what  it  does  apply,  with  the  words  above 
the  signature,  '^  For  these  particulars  see  copies  of  Britannia  papers 
attached,"  I  should  infer  that  the  proposed  guarantee  as  to  the  present 
state  of  health  of  Count  D'Orsay  was  repudiated  by  the  Britannia 
Mutual  Life  Association,  and  that  the  directors  of  the  Mentor  Com- 
panj,  after  having  examined  the  papers  showing  Count  D'Orsay's  state 
of  health  when  the  original  policy  was  effected,  were  left  to  draw  their 
own  conclasions  as  to  his  present  state  of  health,  and  to  take  the  risk 
of  the  Count's  health  continuing  good  down  to  the  date  of  the  new 
insurance.  Considering  the  doubt  as  to  whether  the  declaration  be 
signed  as  the  defendants  allege,  I  likewise  think  that  some  regard  may 
be  paid  to  the  evidence  of  usage  upon  a  reassurance.  This  was  not 
objected  at  Nisi  Prius,  nor  upon  the  motion  for  a  new  trial ;  and,  if 
admitted,  the  jury  were  to  determine  what  effect  it  was  entitled  to.  An 
observation  has  been  made  that  the  evidence  was  only  parol,  and  that 
the  policies  referred  to  by  the  witnesses  were  not  produced.  But  it 
has  often  been  held  that,  although  the  contents  of  a  particular  docu- 
ment cannot  be  proved  without  its  "^being  produced  or  accounted  p^i.^ 
for,  a  mercantile  usage,  which  refers  to  written  documents,  may  be  ^ 
established  by  parol  evidence ;  and,  indeed,  it  could  hardly  be  proved 
satisfactorily  in  any  other  way.  Moreover,  I  conceive  that  the  evi- 
dence, given  on  both  sides,  of  the  conversations  and  conduct  of  the 
parties  while  the  transaction  was  going  forward  might  be  taken  into  con* 
sideration  in  determining  whether  the  declaration  was  intended  to  be, 
and  was  understood  between  the  parties  to  have  been,  signed  by  Foster. 
If  there  was  any  parol  evidence,  on  which  the  issue  was  to  depend,  then, 
according  to  the  well  known  rule  clearly  stated  by  Patteson,  J.,  in 
delivering  the  judgment  of  the  Exchequer  Chamber  in  Morre  v.  Gar- 
wood, 4  Exch.  681, t  the  whole  was  for  the  jury.  I  do  not  know  any 
principle  or  practice  according  to  which,  in  this  case,  the  signature  of 
the  declaration  should  have  been  left  to  the  jury  as  a  separate  issue. 
No  question  arose,  or  could  arise,  for  the  Judge  upon  the  construction 
of  the  declaration ;  for,  if  it  was  signed  by  the  trustees  of  the  Britan- 
nia it  amounted,  and  was  admitted  to  amount,  to  an  express  warranty, 
in  the  very  words  of  the  plea,  that  Count  D'Orsay  was,  on  the  2l8t  day 
of  November,  1851,  in  good  health,  and  was  not  then  nfllicted  with  any 
disease  tending  to  shorten  life.  The  doctrine  of  Pickard  v.  Sears,  6  A. 
k  E.  469,  and  Freeman  v.  Cook,  2  Exch.  654,t  which  we  have  lately 
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had  to  consider  in  Howard  v.  Hudson,  2  E.  &;  B.  1  (E.  C.  L.  R.  vol. 
75),  would  have  effectually  estopped  the  Britannia  Company  from  deny- 
ing that  they  had  given  the  warranty  if  they  had  stated  that  they  had 
aigned  the  declaration ;  for  then  they  would  have  made  a  statement  on 
*f^Al  ^^^^^  ^^®  Mentor  ^Company  had  acted  and  thereby  incurred  a 
^  liability  to  their  prejudice.  But,  if  the  declaration  was  repudiated 
instead  of  being  signed,  there  had  been  no  statement  by  The  Britannia 
Mutual  Life  Association  which  could  be  the  foundation  of  such  an 
estoppel ;  for  the  recital  in  the  policy  is  a  statement  by  the  Mentor 
Company  only ;  and,  if  the  declaration  was  not  signed  by  the  directors 
of  The  Britannia  Mutual  Life  Association,  nor  understood  so  to  be,  the 
Mentor  Company  cannot  have  acted  upon  any  such  belief.  Indeed  they 
knew  full  well  that  Count  D*Orsay  was  then  abroad,  and  that  there 
never  was  any  contemplation  of  his  signature  being  affixed  to  it ;  and 
this  was  a  preliminary  to  the  signature  by  the  party  in  whose  favour 
the  policy  was  granted.  At  the  trial,  the  defendants  attempted  to 
prove  that  they  granted  the  policy  on  the  credit  of  a  parol  declaration 
by  one  of  the  Britannia  Directors  that  « Count  D*Orsay  was 'a  noto- 
riously good  life."  I  am  therefore  of  opinion  that  the  issue  resolved 
itself  into  a  question  of  fact  for  the  jury,  and  that  we  cannot  direct  a 
nonsuit  to  be  ent^ed,  according  to  the  leave  reserved  if  the  Court 
should  think  that  the  Judge  ought  to  have  directed  a  nonsuit  at  the  trial. 

It  is  next  contended  that  there  was  misdirection  in  the  manner  of 
leaving  it  to  the  jury :  chiefly  on  the  ground  that  the  Judge  used  the 
expression  that  "  the  declaration  was  not  signed  by  the  trustees."  But, 
in  using  that  expression,  he  only  gave  the  jury  to  understand  that  no 
signature  was  found  where  it  ought  regularly  to  have  appeared ;  and, 
when  the  Attorney*General  interposed  during  the  summing  up,  suggest- 
ing that  the  writing  of  Mr.  Foster,  across  the  document,  must  be  taken 
^^^^  to  be  a  signature  of  the  declaration,  *the  Judge  (according  to  the 
-*  shorthand  writer's  note)  observed:  <>I  do  not  think  so,  because 
Mr.  Foster  has  only  signed  ^For  the^e  particulars  see  copies  of  Britanr 
nia  papers  attached;*  but  the  jury  shall  see  the  whole."  Accordingly, 
fac  simile  copies  of  the  whole  paper  entitled  <<  Proposal  for  assurance" 
were  put  into  the  hands  of  the  jury ;  and  their  attention  was  directed 
to  the  different  parts  of  it,  so  that  they  might  form  a  proper  opinion 
whether  the  signature  was  intended,  and  understood  between  the  parties, 
to  apply  only  to  a  part,  or  to  the  whole.  The  signature  therefore  was 
left,  with  the  other  facts  in  the  case,  for  their  consideration.  Nor  was 
any  question  of  law  left  to  the  jury  which  the  Judge  ought  to  hare 
determined ;  for  they  were  not  called  upon  to  construe  a  written  docu- 
ment, or  to  pronounce  upon  the  intention  of  the  parties  from  the  lan- 
guage used. 

If  it  be  alleged  that  the  supposed  estoppel,  or  conclusive  admission, 
ought  to  have  been  submitted  to  the  jury,  I  answer,  that  no  such  point 
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was  made  at  the  trial,  and  that  if  it  had  I  think  it  could  not  be  sup- 
ported. 

The  ground  of  misdif eetion  therefore  seems  to  me  to  fail. 

The  remaining  question  for  our  consideration  is.  Whether  the  verdict 
was  contrary  to  the  evidence?  In  my  opinion  it  was  entirely  accord- 
ing to  the  evidence,  and  according  to  the  justice  of  the  case.  All  im- 
putation of  fraud  was  disclaimed  by  the  defendants :  and,  looking  both 
to  the  written  document  and  the  parol  evidence,  I  think  the  defendants, 
as  far  as  the  policies  on  Count  D'Orsay  and  three  others  were  con- 
cerned, were  content  to  take  these  lives  on  the  papers  on  which  the 
^former  policies  upon  them  had  been  effected,  at  the  ordinary  pre-  p^^^ 
mium  according  to  the  ages  which  they  had  respectively  attained,  ^ 
with  that  on  the  Duke  of  Beaufort's  life  at  the  extraordinary  pre- 
isinm  of  201.  per  cent. :  receiving,  in  one  check  for  649/.  10s.  10 J., 
the  premiums  on  all  the  five  for  the  first  year,  and  being  satisfied  to  run 
the  risk  of  any  of  the  four  lives  having  become  less  eligible  than  when 
the  original  policies  were  effected,  by  circumstances  unknown  to  either 
party. 

If  the  defendants  had  expected  the  warranty,  one  would  imagine  that 
they  would  have  objected  to  the  declaration  when  it  was  returned  un* 
signed,  and  would  have  required  it  to  be  signed  as  upon  an  original 
insurance,  before  they  executed  the  policy.  The  mere  circumstance 
of  their  having  used  the  printed  form  of  policy  adapted  to  an  original 
policy,  with  the  printed  recital  that  the  declaration  had  been  signed  by 
the  assured,  is  not  at  all  suflScient  to  induce  me  to  infer  that  they  be* 
lieved  they  had  obtained  a  warranty,  such  as  would  have  been  given 
by  regularly  signing  such  declaration  as  those  upon  which  the  original 
policies  had  been  effected.  In  construing  a  policy  of  insurance  the 
Court  certainly  cannot  consider  whether  it  be  in  writing  or  in  print,  or 
partly  in  writing  and  partly  in  print :  but  I  think  that  the  jury,  in 
determining  the  fact,  whether  the  declaration  was  understood  between 
the  parties  to  be  signed  according  to  the  recital,  would  have  been  per- 
fectly justified  in  taking  into  consideration  that  this  policy  was  in  a 
printed  form  adapted  to  an  original  insurance  and  not  to  a  reassurance. 

Upon  the  whole,  I  am  of  opinion  that  a  special  jury  of  the  city  of 
London,  gentlemen  more  familiarly  ^acquainted  with  such  trans-  r^nn 
actions  than  we  are,  have  arrived  at  a  right  conclusion,  and  that  ^ 
their  verdict  ought  not  to  be  disturbed. 

The  Court  being  equally  divided  in  opinion,  the  rule  dropped. 


Uolesf  an  nnderwriter,  obtaining  a  policy  of  notice,  under  an  account  signed  with  their  own 

reiaiorince,  commnnioatei    lueh    information  handi  and  verified  by  their  oath,  are  saffioientlj 

u  he  posiersee,  in  reference  to  the  character  of  complied  with,  if  the  party  originally  aatared 

the  party  asrared,  the  policy  will  be  void  :  performs  those  things  to  his  immediate  insarers. 

Bowery  Ins.  Co.  «.  Fire  Ins.  Co.,  17  Wendell,  who  forthwith  transmit  the  notice  and  aoooanl 

359.    Where  in  a  contract  of  reassurance,  a  to  the  nadenrriten  on  the  policy  of  reiofiir* 

policy  ID  the  eommon  form  is  used,  the  require-  anee :  Ibid. 
awBts  of  the  contract  that  the  party  shall  giye 

VOL.  III. — 10  G 
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JAMES  SMITH  v.  JAMES  TROWSDALE,  THOMAS  CORBETT 
JACKSON,  and  THOMAS  GARBUTT.    Jan.  12. 

Deoltration  stated  that  by  deed  betwe«n  plaint  and  defendant,  who  were  partnen,  it  wai  agreed 
that  plaintiff  sboald  retire  from  the  paitnership,  and  it  shoald  be  referred  to  arbitration  what 
inm  should  be  therefore  paid  by  defendant  to  plaintiff:  that  it  was  awarded  that  a  snm  named 
fhottld  be  paid  by  instalments :  bnt  defendant  had  paid  only  a  part  thereof. 

Plea :  that,  after  breach  of  the  award  by  non-payment  of  the  first  instalment,  it  was  agreed 
between  plaintiff  and  defendant  that  defendant  should  not  assist  one  B.  in  a  eertain  claira 
whieh  he  was  urging,  and  that  defendant  should  pay,  by  instalments  on  eertain  days  named, 
the  last  but  one  being  14th  April,  a  sum  in  all  amounting  to  less  than  the  sum  awarded ;  which 
agreement  and  the  performance  thereof  plaintiff  accepted  in  satisfaction  of  the  sum  awarded, 
and  all  causes  of  action  in  respect  thereof,  and  the  said  breach :  and  that  defendant  paid  plain- 
tiff  the  instalments  on  the  days  named  in  the  seeond  agreement,  whieh  plaintiff  accepted  in 
satisfaction  (as  before),  and  in  performance  of  the  second  agreement 

Held:  that  the  deed  of  submission  was  merely  inducement,  and  that  the  action  was  brought  for 
breach  of  the  award ;  and  that  therefore  there  might  be  accord  and  satisfaction  under  an 
agreement  by  parol,  made  after  the  breach  by  non-payment  of  the  first  instalment;  and,  eon- 
teqnently,  that  the  defendant,  in  support  of  his  plea,  was  not  bound  to  show  an  agreement 
under  seal. 

It  appeared  that  the  last  payment  but  one  under  the  seeond  agreement  was  made  on  19th  April, 
not  on  14th;  and  that,  when  it  was  made,  plaintiff  refused  to  accept  it  except  aa  on  account 
of  the  money  due  on  the  award,  which,  he  contended,  was  still  binding :  but  he  made  no  objec- 
tion to  the  payment  as  haTing  been  made  too  late. 

Held  that  the  defendant  had  performed  the  second  agreement,  the  effect  of  the  transaction  on  the 
19th  being  that  the  plaintiff  agreed  to  take  Uie  payment  as  made  on  the  14th. 

Count,  setting  oat  the  effect  of  an  instrument  under  the  seal  of  the 
plaintiff  and  defendants,  whereby,  after  reciting  that  plaintiffs  and  de* 
fendants  had  been  partners  in  a  contract  with  The  Leeds  and  Thirek 
Railway  Company,  and  that  disputes  had  arisen  between  the  parties, 
and  that  it  had  been  arranged  that  the  plaintiff  should  retire  from  the 
partnership  upon  terms  to  be  settled  by  arbitration,  it  was  agreed, 
^^ ...  amongst  other  things,  that  plaintiff  should  retire  from  the  *part- 
-*  nership,  that  defendants  should  relieye  him  from  all  liabilities,' 
and  take  to  them  all  the  partnership  assets ;  and  that  «<  the  sum  of 
money  to  be  paid  to  the  plaintiff  for  retiring  from  the  said  partnership 
as  aforesaid,  the  time  or  times  for  payment  thereof,  and  all  other 
matters  in  difference  between  the  said  parties  thereto  touching  the  said 
partnership  affairs,"  should  be  referred  to  the  arbitrament  of  two  per- 
sons named  in  the  deed,  or,  in  case  they  should  differ,  to  the  arbitra- 
ment of  an  umpire  to  be  named  by  the  two  arbitrators,  whose  umpirage 
and  award  the  parties  covenanted  to  adhere  to.  There  was  nothing  in 
the  deed  requiring  the  award  to  be  under  seal.  Averment :  that  the 
arbitrators  duly  appointed  Stephen  Robinson  as  umpire,  and,  after- 
wards differed;  and  that  Stephen  Robinson,  in  November,  1850,  duly 
made  his  award  and  umpirage  in  writing,  and  thereby  awarded  that 
defendants  should  pay  plaintiff,  for  retiring  from  the  said  partnership, 
5003/.  lis.  lOd.  in  manner  following:  2000/.  on  1st  January,  1851, 
20002.  on  1st  April,  1851,  and  10032.  17«.  10<2.,  being  the  residue,  on 
1st  July,  1851.    Averments  of  notice,  and  of  the  expiration  of  the 
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time  for  payment.  Breach :  that,  although  defendants  had  paid  the 
whole  of  that  sum  except  503/.  17«.  10c7.,  thej  had  not  paid  5082.  17«. 
lOJ. 

Plea :  that,  «<  after  the  making  of  the  said  award,  and  after  a  breach 
of  the  said  award  in  the  non-payment  of  the  said  first  instalment  of 
2000{.  of  the  said  sum  so  awarded  to  the  plaintiff  as  aforesaid  on  the 
day  on  which  the  said  first  instalment  was  so  awarded  to  be  paid  as 
aforesaid,  bnt  before  any  of  the  said  farther  instalments  of  the  said 
snm  awarded  had  become  due  and  payable,  at  the  request  of  the  plain- 
tiff it  was  mutually  agreed,  by  and  between  the  plaintiff  and  the  defend- 
ants, that  *tho  defeiftiants  should  not,  either  directly  or  indirectly,  p^^. 
voluntarily  assist  one  John  Bage  in  establishing  a  partnership  in  ^ 
either  of  the  said  recited  contracts.  And  that  the  defendants  should 
pay  to  the  plaintiff,  and  the  plaintiff  should  accept  from  the  defendants, 
the  sum  of  4500{.  by  instalments  all  of  which  were  to  be  become  due 
and  payable  before  the  day  on  which  the  last  instalment  of  the  said 
sum  so  awarded  to  the  plaintiff  as  aforesaid  by  virtue  of  and  according 
to  the  terms  of  the  said  award  was  to  become  due  and  payable :  namely : 
10002.,  part  of  the  said  sum  of  45002.,  on  the  day  of  the  making  of  the 
said  agreement ;  the  sum  of  10002.,  further  part  thereof,  in  the  month 
of  February  in  the  year  1851 ;  the  sum  of  12502.,  further  part  pay- 
ment thereof,  on  the  14th  day  of  April  in  the  year  aforesaid ;  and  the 
sum  of  12502.,  residue  of  the  said  sum  of  45002.,  on  the  14th  day  of 
Jane  in  the  year  aforesaid :  in  full  satisfaction  and  discharge  of  the 
said  sum  so  awarded  to  be  paid  as  aforesaid,  and  of  the  said  award 
thereof,  and  of  all  causes  of  action  in  respect  thereof,  and  of  the  said 
breach  of  the  said  award ;  and  that  the  plaintiff  should  accept  the  said 
agreement  and  the  performance  thereof  by  the  defendants,  in  full  satis- 
'  faction  and  discharge  of  the  said  sum  so  awarded  to  the  plaintiff  as 
aforesaid,  and  of  the  said  award  thereof,  and  of  all  causes  of  action  in 
respect  thereof,  and  of  the  said  breach  of  the  said  award :  and  the 
plaintiff  then  accepted  the  said  agreement,  and  the  performance  thereof 
by  the  defendants,  in  full  satisfaction  and  discharge  of  the  said  sum  so 
awarded  to  him,  and  of  the  said  award  thereof,  and  of  all  causes  of 
action  in  respect  thereof,  and  of  the  said  breach."  Averment :  that 
defendants  did  not  assist  John  Bage,  and  that  <<  they  paid  to  the  plain- 
tiff the  said  sum  of  10002.,  the  first  ^instalment  of  the  said  sum  ^^^^ 
of  45002.,  which  the  plaintiff  then  accepted  in  satisfaction  and  ^ 
dbcharge  of  the  said  first  instalment ;  and  the  said  sum  of  10002.,  fur- 
ther part  thereof,  in  the  said  month  of  February  in  the  year  aforesaid ; 
and  the  said  sum  of  12502.,  further  part  thereof,  to  wit,  on  the  14th 
day  of  April  in  the  year  aforesaid,  which  the  plaintiff  then  accepted  in 
satisfaction  and  discharge  of  the  said  third  instalment  of  the  said  sum 
of  45002. ;  and  the  said  sum  of  12502.,  residue  thereof,  on  the  l^th 
day  of  June  in  the  year  aforesaid,  in  full  satisfaction  and  discharge  of 
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the  said  sum  so  awarded  as  aforesaid,  and  of  the  said  award  thereof, 
And  of  all  causes  of  action  in  respect  thereof,  and  of  the  said  breach  of 
the  said  award,  according  to  and  in  performance  of  the  said  agreement 
on  their  part  and  behalf:  and  that  the  plaintiff  accepted  from  the  de- 
fendants the  said  sum  of  45002.,  and  the  payment  thereof  by  the  de- 
fendants by  the  said  several  instalments  on  the  said  several  days  and 
times  in  that  behalf  aforesaid,  and  on  the  several  occasions  on  which 
the  said  several  instalments  were  so  paid  to  him  bv  the  defendants  as 
aforesaid,  in  pursuance  of  the  said  agreement. 
Replication  :  taking  issue  on  the  plea. (a) 

On  the  trial,  before  Erie,  J.,  at  the  last  Durhlsm  Assizes,  the  onus 
being  on  the  defendants,  they  began.  It  appeared  that,  after  the 
award  was  made,  the  defendants  were  dissatisfied  with  it,  and  did  not 
pay  the  first  instalment  when  due.  Subsequently  the  plaintiff  and  de- 
fendants came  to  a  verbal  agreement  to  the  effect  set  forth  in  the  plea. 
^^-^  The  two  first  instalments  of  *1000Z.,  under  the  sabstituted  agree- 

^  ment,  were  paid  by  the  defendants  to  the  plaintiff.  Before  the 
14th  of  April  (when  the  third  instalment  under  the  substituted  agree- 
ment became  due),  the  plaintiff  required  the  defendants  to  sign  a  letter 
concerning  Bage's  claim  mentioned  in  the  plea.  This  defendants  de- 
t^lined  to  do,  on  the  ground  that  it  was  no  part  of  the  agreement.  The 
plaintiff  received  the  payment  of  12502.  on  the  19th  of  April,  and  a 
further  payment  of  1250/.  on  the  14th  of  June.  On  each  occasion  he 
insisted  on  having  the  letter  signed,  but  made  no  objection  on  the 
ground  of  the  April  payment  being  after  date ;  and  on  each  occasion 
an  acknowledgment  of  the  receipt  of  12502.,  «<  on  account  of  the  sum 
due  under  the  award,"  was  given.  The  acknowledgments  were  dated 
respectively  19th  April  and  14th  June,  1851.  Afterwards  the  de- 
fendants, in  May,  1852,  were  induced  to  sign  the  required  letter,  and 
sent  it  to  the  plaintiff,  who  refused  to  receive  it,  and  insisted  on  being 
paid  5032.  17«.  10c2.,  the  balance  of  the  original  award  after  giving 
credit  for  the  45002.  It  appeared  that  it  was  no  part  of  the  agreement 
that  the  letter  should  be  signed.  The  plaintiff's  counsel  contended 
that  the  plea  was  not  proved,  because  the  plea  must  be  construed  as 
averring  a  binding  agreement,  and  a  parol  agreement  to  take  satisfac- 
tion for  the  instalments  not  yet  due  under  an  award  founded  on  a  sub- 
mission under  seal  was  not  binding.  They  also  objected  that  the  aver- 
ment, that  the  last  instalment  but  one,  under  the  substituted  agree- 
ment, was  paid  on  the  14th  April,  was  not  proved,  inasmuch  as  it  was 
in  fact  paid  on  the  19th.  The  learned  Judge  directed  a  verdict  f'>r  the 
defendants,  subject  to  leave  to  move  to  enter  a  verdict  for  the  plaintiff, 
^^^^  on  either  of  the  above  grounds,  *it  being  taken  as  a  fact  that  the 

-'  payment  on  the  19th  April  was  received  by  the  plaintiff  as  for  a 
• 

(a)  There  was  »  fecond  repUeation,  which  wm  not  intiited  npon  at  the  triaL 
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pajment  on  the  14th  April.    Sugh  Hillj  in  the  ensidng  term,  obtained 
a  rule  Nisi  accordingly. 

KmmUB  and  Joseph  Additon  showed  caii8e.(a) — The  action  here  is  not 
upon  the  deed  of  submission  only,  bat  on  the  deed  and  the  award  which 
was  not  under  seal.  The  accord  which  is  pleaded  was  made  after  the 
breach  by  not  paying  the  first  instalment :  accord  by  parol  and  satis* 
faction  was  therefore  a  good  plea ;  Blake's  Case,  6  Ilep.  43  b.  And 
this  is  not  merely  an  accord  to  pay  a  smaller  sum ;  but  it  is  also  an  en- 
gagement not  to  assist  Bage,  which  might  be  satisfaction  for  any  amount. 
Besides,  the  new  agreement  was  to  pay  a  smaller  sum  before  th6  larger 
became  due;  and  that  is  good  satisfaction;  Pinners  Case,  6  Rep. 
117  a.  Then  the  precise  day  of  payment  is  not  material :  the  acceptance 
in  satisfaction  is  the  gist  of  the  plea.  Here,  the  payment  being  made 
by  defendants  as  tho  substituted  instalment,  the  plaintiff  could  not 
apply  it  to  the  award ;  Anonymous  Case,  Cro.  Eliz.  68. 

Hugh  HM  and  Mantstyy  in  support  of  the  rule. — First :  The  cotc- 
nant  in  the  deed  of  submission  to  fulfil  the  award  could  not  be  discharged 
before  breach  except  by  an  instrument  of  as  high  a  nature;  Snow  v.  Frank* 
lin,  1  Lutw.  858 ;  Spence  v.  Healey,  8  Ezch.  668  ;t  Mayor  of  Berwick 
V.  Oswald,  1  E.  &  B.  295  (E.  C.  L.  B.  voL  75) ;  Keale  v.  Sheffield,  Cro. 
Jac.  254.  The  plea  might  hare  *been  good  as  to  the  first  instal-  ^^^q 
ment  under  the  award,  though  the  agreement  for  accord  had  been  ^ 
by  parol ;  for  that  instalment  was  already  due ;  but  in  that  case  the 
plea  could  not  be  good  as  to  the  last,  unless  the  substituted  agreement 
was  under  seal ;  and  the  plea  must  be  construed  in  a  sense  which  will 
make  it  good,  and  must  therefore  be  understood  to  ayer  an  agreement 
under  seal.  That  a  new  agreement,  not  under  seal,  cannot  be  an  an- 
swer to  an  action  brought  upon  a  contract  under  seal,  appears  from 
Blake's  Case.  Here  the  action  is  on  the  deed;  and  therefore  the 
agreement,  which  is  to  support  a  plea  of  accord  and  satisfaction,  ought 
to  be  by  deed ;  Preston  v.  Christmas,  2  Wils.  86.  It  would  have  been 
otherwise  had  the  action  not  been  upon  the  deed,  but  upon  a  default  in 
some  matter  not  accruing  in  certainty  from  the  deed,  as  was  said  in 
Blake's  Case.  The  agreement  which  the  plea  sets  up  was  prior  in  time 
to  all  breaches  of  the  deed  but  one ;  therefore  it  must  be  set  up  as  do- 
ing away  with  the  specialty  contract,  not  as  satisfying  the  damages. 
The  distinction  between  causes  of  action  arising  wholly  on  a  deed,  and 
those  which  arise  partly  upon  the  deed  and  partly  on  other  matter,  is 
illustrated  by  the  cases  which  decide  when  Nil  debet  may  or  may  not 
be  pleaded :  Milvain  v.  Mather,  5  Exch.  55,t  is  such  a  case.  [Lord 
Campbell,  C.  J. — What  would  have  been  the  form  of  action  upon  such 
a  cause  of  action  as  this  ?]  It  must  have  been  in  debt  or  covenant,  and 
could  not  have  been  in  assumpsit,  the  submission  not  being  by  parol ; 
that  is  a  conclusive  test*    If  a  bond  be  conditioned  for  payment  of 

(a)  The  ■rfam«nt  wu  begun  <m  Jmaamrj  ll,  and  oonolnded  on  this  day. 

g2 
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money,  a  leas  sum  paid  before  the  day,  or  a  parol  accord  and  satisfaction  bj 
*QA1  ^^™^  otber  act,  maybe  *set  up,  because  tbis  satisfies  the  condition ; 

^  but,  where  there  is  a  direct  contract,  as  to  perform  an  award,  which 
is  sued  upon,  and  not  merely  introduced  into  the  declaration  by  way  of 
inducement,  that  can  be  discharged,  before  breach,  by  accord  and  satisfac- 
tion only  where  the  satisfaction  is  acknowledged  under  seal :  Pinnel's  Case. 
This  is  explained  in  Neale  v.  Sheffield.  West  v.  Blakeway,  2  M.  &  O.  729 
(E.  G.  L.  R.  Yol.  40),  is  an  exemplification  of  the  same  principle.  Secondly : 
the  day  of  payment,  which  the  plea  names,  as  fixed  by  the  new  agree- 
ment, was  material.  [Lord  Campbell,  G.  J. — ^Bnt,  treating  the  second 
agreement  as  well  substituted  for  the  first,  might  not  a  payment  on  the 
19th  of  April  be  well  accepted  in  satisfaction  of  the  instalment  due  on 
the  14th  ?]  That  perhaps  might  be :  but  it  is  not  a  performance  of  the 
second  agreement;  and,  if  the  plea  had  been  that,  under  the  new 
agreement,  the  plaintiff  accepted  a  payment  after  the  day  named  in 
satisfaction ^f  the  payment  on  the  stipulated  day,  such  plea  would  have 
been  bad.  [Lord  Campbell,  G.  J. — It  would  show  a  performance  to 
the  satisfaction  of  the  party.]  But  not  a  performance  according  to 
the  purport  of  the  agreement.  At  any  rate,  the  plea,  as  it  now  stands, 
was  not  proved.  [Wightman,  J. — Suppose  th«  plaintiff  had  agreed  to 
take  goods  for  money,  and  they  had  been  delivered  to  him.]  That  would, 
legally,  have  been  a  payment  of  money.  [Lord  Campbell,  G.  J. — Suppose 
the  plaintiff  had  said:  I  do  not  want  the  money  now ;  pay  it  to  me  to-mor- 
row.] That  would  not  have  been  a  performance  of  the  agreement.  The 
payment  amounts  to  nothing  except  as  in  performance  of  the  agreement; 
^g-^  *Bainbridge  v.  Lax,  9  Q.  B.  819  (E.  G.  L.  B.  vol.  68).(a)  It  was  not 

^  necessary  here  that  the  plaintiff,  when  he  refused  to  accept  payment 
except  as  on  account  of  the  whole  sum  awarded,  should  have  stated  that 
he  refused  it  also  as  under  the  second  agreement,  because  not  paid  on  the 
day  named ;  it  is  enough,  if  he  had  good  cause  of  refusal  and  did  refuse ; 
just  as  a  party  who  distrains,  and  gives  notice  of  a  distress  for  rent 
arrere,  may  avow  for  a  heriot.  [Coleridge,  J. — Suppose  the  endorser 
of  a  bill  of  exchange  waives  the  objection  to  the  notice  of  dishonour 
being  too  late :  can  he  afterwards  insist  on  want  of  notice  ?]  The  cor- 
rect view  of  such  a  case  seems  to  be  that  the  waiver  is  evidence,  to  go 
to  a  jury,  that  the  notice  was  in  fact  given  in  time.  [Coleridge,  J. — 
Here  you  seem  to  say  that  there  was  no  waiver.  Lord  Campbell,  C. 
J. — I  think  that,  as  it  was  not  demanded  that  any  question  on  the  point 
should  be  put  to  the  jury,  we  must  take  it  that  the  money  was  accepted 
as  a  performance  of  the  agreement.]  That  is  inconsistent  with  the 
form  of  the  acknowledgments.  [Erle,  J. — I  think  we  must  at  least  take 
it  that,  as  far  as  the  receipt  went,  it  was  to  be  considered  between  the 
parties  as  a  receipt  on  the  14th.] 

(a)  See  HaU  v.  Floekton,  16  Q.  B.  (E.  C.  L.  R.  toL  71),  in  Ezoh.  Ch.,  affirmiog  the  jndgmen' 
of  Q.  B.  in  Flookton  «.  HaU,  U  Q.  B.  880  (E.  C.  L.  B.  toL  68). 
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Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  rule  must  be  dis- 
eharged.  It  was  granted  on  two  grounds :  first,  that  the  plea  could 
not  be  proved  without  putting  in  evidence  an  agreement  under  seal ; 
2A]jy  that  in  fact  the  plea  was  not  proved,  even  supposing  an  agreement 
oot  under  seal  was  admissible.  Both  grounds  fail.  As  to  the  first 
ground :  after  breach  of  the  original  contract,  ^there  may  be  an  ^^qq 
agreement  which,  when  performed,  will  show  accord  and  satisfac-  ^ 
tion :  and  such  an  agreement  need  not  be  by  deed.  The  action  is  for 
breach  of  duty  in  not  performing  the  award ;  but  it  is  not,  properly 
speaking,  on  the  deed  of  submission.  The  defendant  did  not  pay  the 
first  instalment  according  to  the  terms  of  the  award ;  after  that  default 
the  parties  entered  into  a  new  agreement.  Now,  when  we  look  at  the 
declaration,  we  see  that  the  gist  of  the  complaint  is,  not  the  non-pay- 
ment of  any  particular  instalment,  but  generally  the  non-payment  of 
the  sums  awarded  to  be  paid.  After  that  duty  had  been  broken,  the 
new  agreement  was  made,  which  is  stated  in  the  plea :  and  the  plea, 
after  stating  it,  alleges  its  performance :  that  the  performance  was,  by 
the  agreement,  to  be  taken,  and  was  taken,  in  satisfaction  of  the  duty 
arising  from  the  award  and  from  the  damages  accruing  from  the  non- 
performance of  that  duty.  There  was  no  necessity  that  such  an  agree- 
ment should  be  by  deed.  Then,  secondly,  as  to  the  performance  of  the 
agreement  in  satisfaction.  The  performance,  as  to  the  instalment  in 
question,  is  thus  averred;  that  the  defendants  <<paid  to  the  plaintiff'** 
<'the  said  sum  of  12501.,  further  part  thereof,  to  wit  on  the  14th  day 
of  April,"  « which  the  plaintiff  then  accepted  in  satisfaction  and  dis- 
charge of  the  said  third  instalment  of  the  said  sum  of  45002. :"  <<  and 
that  the  plaintiff  accepted  from  the  defendants  the  said  sum  of  4500^, 
and  the  payment  thereof  by  the  defendants  by  the  said  several  instal- 
ments on  the  said  several  days  and  times  in  that  behalf  aforesaid,  and 
on  the  several  occasions  on  which  the  said  several  instalments  were  so 
paid  to  him  by  the  defendants  as  aforesaid,  in  pursuance  of  the  said 
agreement."  On  its  face,  the  plea  is  clearly  good.  Then,  *was  ^^q^ 
it  not  proved,  to  the  conviction  of  the  jury,  that  such  payment  ^ 
vas  made  and  accepted  in  satisfaction  ?  The  money  is  given,  on*  the 
19th,  to  the  plaintiff  with  his  consent :  is  not  that  a  performance  of  the 
agreement  on  which  the  accord  is  founded  ?  Can  the  plaintiff,  after 
that,  say  that  the  defendants  have  not  performed  the  agreement  ?  I 
am  of  opinion  that  this  is  abundant  proof  that  the  agreement  of  the 
defendants  was  performed  both  in  form  and  substance. 

GoLERinaE,  J. — ^The  legal  principle  appears  to  be  agreed  upon  by 
both  sides.  I  am  of  opinion  that  the  deed,  which  contains  the  submis- 
sion, is  mere  inducement.  There  was  a  breach  of  it  before  the  accord, 
by  the  non-payment  of  the  first  instalment.  Then  that  lets  in  the  plea 
as  pleaded,  that  is,  without  any  averment  that  the  accord  was  under 
seaL    As  to  the  second  point,  the  payment  on  the  19th  was  taken  by 
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the  plaintiff  without  any  objection  as  to  its  being  made  after  the  14th, 
That  ainouQts,  in  substance)  to  an  ftgreement  to  treat  it  as  a  payment 
made  on  the  14th. 

WiGUTMAN,  J. — I  am  of  the  same  opinion  on  both  points.  The  action 
is  on  the  award :  the  deed  of  submission  is  mere  inducement.  Accord 
and  satisfaction  may  take  place  under  a  parol  agreement  made  after 
breach  of  a  special  contract :  and  here  the  non-payment  of  the  first 
instalment  was  a  sufficient  breach,  either  of  the  award  or  Of  the  cove- 
nant to  perform  it :  and  it  is  after  that  breach  that  the  substituted 
agreement  and  its  performance  are  accepted  in  satisfaction.  Then  the 
payment  of  the  instalment  under  the  substituted  agreement  was  accepted 
as  made  on  the  14th  of  April. 

^q  .^  '''Erlk,  J. — The  question  as  to  whether  there  could  be  accord 
^  and  satisfaction  under  the  substituted  agreement  depends  on  the 
question  whether  the  action  is  brought  on  the  award.  Now  the  decla- 
ration is  not  founded  on  the  deed  of  submission  alone :  and  the  accord 
and  satisfaction  is  for  the  breach  of  the  award,  and  may  therefore  be 
by  parol.  Then  comes  the  question,  whether  the  defendants  have  per- 
formed the  substituted  agreement.  On  the  19th  the  plaintiff  accepted 
a  payment  as  made  on  the  14th.  If  the  performance  is  good  in  sub- 
stance, that  is  enough ;  both  time  and  place  may  be  immaterial.  Here 
the  time  was,  I  think,  immaterial.  The  rule  must  therefore  be  dis- 
charged. Rule  discharged. 


The  NEWMARKET  Railway  Company  v.  The  Churchwardens  and 
Overseers  of  the  Parish  of  ST.  ANDREW  THE  LESS,  CAM- 
BRIDGE. 

Bj  agreement  between  the  E.  Railway  Company  and  the  K.  Railway  Company  (conflmed  by 
Act  of  Parliament),  the  N.  Company  agreed  to  complete  a  branch  of  their  railway  oommnnio 
eating  with  the  E.  lincy  and  agreement!  were  made  for  the  interchange  of  traffic,  and  the  B. 
Company  boand  themselves,  whencTcr  the  dividend  of  the  N.  Company,  from  the  earnings  on 
thei^  whole  line,  fell  below  three  per  cent,  to  make  good  the  deficiency  to  an  extent  not 
exceeding  5000/. 

The  N.  Company  completed  and  worked  the  branch.  The  expenses  of  working  the  branch 
exceeded  the  gross  receipts  on  the  branch  :  bat,  the  dividend  of  the  K.  Company  from  their 
whole  line  falling  short  of  three  per  cent.,  the  E.  Company  made  good  to  them  the  deficiency 
amoanting  to  37051.  On  appeal  against  a  rate  for  the  relief  of  the  poor  in  a  parish  through 
which  the  branch  line  passed,  a  case  was  stated  in  which  the  only  question  was>  Whether  thif 
payment  ought  to  be  taken  into  account  in  estimating  the  rateable  value  of  the  branch. 

Held  by  Coleridge,  J.,  and  Brie,  J.,  Uiat  ii  could  not  be  so  taken  into  acooant^ 

Lord  Campbell,  C.  J.,  dissentiente. 

On  appeal,  by  The  Newmarket  Railway  Company,  against  a  rate  fof 
the  relief  of  the  poor  of  the  parish  of  St.  Andrew's  the  Less,  Cam* 
bridge,  a  case  was,  under  stat.  12  &  13  Vict.  c.  45,  s.  11,  stated,  by 
order  of  a  Jadge,  for  the  opinion  of  this  Court* 
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*The  case  stated  that,  in  the  rate  appealed  against,  The  Keif-  p^^«, 
market  Railway  Company  were  assessed  as  occupiers  of  land  used  ^ 
as  a  railway  of  the  gross  value  of  145Z.,  and  of  the  rateable  value  of 
116{. ;  and  that  the  grounds  of  appeal  were  that  this  was  an  over  assess^ 
ment.  It  then  proceeded  as  follows :  "  By  The  Newmarket  and  Ghes- 
terford  Railway  Act,  1846  (9  k  10  Vict.  c.  olzxii.(a)),  the  appellants, 
by  their  then  name  of  The  Newmarket  and  Chest  erf ord  Railway  Com- 
pany, were  empowered  to  make  and  maintain  a  railway,  from  the  Cam- 
bridge line  of  the  Eastern  Counties  Railway  at  or  near  Chesterford  to 
the  town  of  Newmarket,  with  a  branch  to  the  town  of  Cambridge.  At 
the  time  of  the  making  of  the  agreement  next  hereinafter  mentioned, 
the  appellants  had  made  the  said  railway,  which  they  were  so  empow<- 
ered  to  make  from  Chesterford  to  Newmarket,  but  they  had  not  made 
the  said  branch  to  Cambridge.  By  an  agreement,  bearing  date  and 
made  on  the  28th  day  of  May,  1851,  between  The  Eastern  Counties 
Railway  Company  of  the  one  part,  and  the  appellants  of  the  other  part 
(a  copy  of  which  accompanied  and  was  to  be  deemed  and  taken  as  a 
part  of  the  case),  after  reciting,  amongst  other  things,  that,  in  consi- 
deration of  the  benefit  likely  to  accrue  to  The  Eastern  Counties  Rail- 
way from  the  construction  of  the  said  branch,  and  the  working  of  the 
railway  of  the  appellants  in  connexion  with  their  railway,  The  Eastern 
Coanties  Railway  Company  were  willing  to  secure  to  the  appellants 
certain  advantages  as  thereinafter  expressed  and  defined :  it  was  mutu? 
ally  agreed  between  The  Eastern  Counties  Railway  Company  and  tb6 
appellants,  amongst  other  things,  as  follows,  viz. 

*"l8t.  That  the  appellants  should  proceed  with  all  convenient  -^q^ 
despatch  to  make  and  complete  at  their  own  expense  the  said  ^ 
branch  railway,  that  is  to  say,  from  Little  Field  Road  in  the  parish  of 
Wilbraham  to  a  junction  with  the  Eastern  Counties  Railway  at  or  near 
the  Cambridge  Station. 

« 12th.  That,  whenever,  after  the  opening  of  the  said  branch  line 
and  daring  the  continuance  of  the  said  agreement,  the  net  earnings  of 
the  appellants,  after  payment  of  working  expenses  and  other  charge^ 
upon  revenue  and  interest  on  borrowed  capital,  should  not  be  sufficient 
to  pay  a  dividend  on  their  share  capital,  or  on  any  stock  into  which  the 
same  might  be  thereafter  converted,  equal  to  three  per  cent,  per  annum 
npon  their  capital  of  350,0002.,  The  Eastern  Counties  Railway  Com- 
pany should  and  would,  on  notice  and  requisition  to  that  eifect  by  the 
appellants  within  a  reasonable  time  before  the  day  in  each  half  year 
vhen  the  dividend  should  be  made  payable,  pay  to  the  appellants,  or 
permit  them  to  retain  out  of  any  moneys  in  their  hands  for  which  they 
might  be  accountable  to  The  Eastern  Counties  Railway  Company,  such 
i  som  of  money  as  would  be  sufficient  to  make  up  the  dividend  to  the 

(«)  Load  aad  penonal,  pnblie :  **  For  making  »  roQwftj  from  Cheaterford  to  Newmarket,  wiUk 
aVraneh  to  Cambridge.'' 

VOL.  III.— 11 
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Baid  rate  of  three  per  cent,  per  annum :  Provided,  that  the  whole  sum 
payable  or  to  be  allowed  by  the  Eastern  Counties  Railway  Company  to 
the  appellants  in  any  one  year  under  or  by  virtue  of  the  said  agreement 
should  in  no  case  exceed  the  sum  of  50002. 

<<  18th.  That  the  said  agreement  should  continue  in  force  for  the  term 
of  ninety-nine  years  reckoned  from  the  opening  of  the  said  branch  line 
to  Cambridge,  (a) 

^g^-.  *"  After  the  making  of  the  said  agreement,  and  before  the 
^  passing  of  the  Act  of  Parliament  hereinafter  next  mentioned,  the 
appellants  did  at  their  own  expense,  pursuant  to  the  said  agreement, 
make  and  complete  the  said  branch  railway  to  Cambridge  in  the  said 
agreement  mentioned ;  and  the  same  was  duly  opened  on  the  9th  day 
of  October,  1851. 

<(  By  the  Eastern  Counties  and  Newmarket  Railway  Arrangements 
Act,  1852,(i)  it  wasr  enacted  that  the  said  agreement  should  be  and  was 
thereby  made  and  declared  to  be  valid  and  binding  on  each  of  the  said 
Companies." 

The  case  then  showed  that  the  branch  railway  ran,  partly,  through 
the  respondent  parish,  and  that  the  rate  in  question  was  on  the  land  in 
that  parish  which  was  occupied  by  the  appellants  as  part  of  that  branch. 
The  gross  earnings  of  the  whole  branch  line  amounted  to  97052.  3«.  8<2., 
and  the  outgoings,  which  it  was  agreed  were  proper  deductions,  to 
10,870/.  4«.  2d. :  and  it  was  agreed  that  the  proportionate  part  of  the 
gross  earnings  and  outgoings  belonging  to  the  portion  of  the  branch 
line  in  the  respondent  parish  were  respectively  4042.  7«.  8d.  and  4322. 
Is.  10c2.,  so  that,  merely  looking  to  the  receipts,  the  branch  line  vras 
worked  at  a  loss.  The  case  then  proceeded.  <«  The  net  earnings  of 
the  appellants,  after  payment  of  working  expenses  and  other  charges 
upon  revenue  and  interest  or  borrowed  capital,  not  being  sufficient  to 
pay  a  dividend  on  their  share  capital  equal  to  three  per  cent,  per  an- 
num upon  their  capital  of  350,0002.,  The  Eastern  Counties  Railway 
Company  did,  during  the  aforesaid  period  of  one  year  immediately  pre- 
*QR1  ceding  the  making  *of  the  said  rate,  in  pursuance  of  the  provi- 
-*  sion  above  mentioned  and  contained  in  the  said  agreement  of  the 
28th  day  of  May,  1851,  pay  to  the  appellants  two  several  sums,  amount- 
ing together  to  the  sum  of  87052.  9s.  7c2.,  as  and  by  way  of  a  payment 
to  the  appellants,  under  the  said  agreement,  to  make  up  the  dividend 
upon  the  said  share  capital  to  the  said  rate  of  three  per  cent,  per 
annum. 

<«  It  is  contended  by  the  respondents  that  the  said  sum  of  37052.  9«. 
7(2.,  so  paid  to  the  appellants,  ought  to  be  taken  into  account  in  ascer- 
taining the  annual  rateable  value  of  the  said  railway  and  branch  rail- 

(a)  The  proTiBioni  In  the  Agreementy  not  set  out  in  the  ease,  were  for  the  mntoBl  intereluui|p» 
of  tnffio,  and  similar  purposes,  and  did  not  qualify  those  aboTe  set  ont^ 

{b)  Statw  \b  k  16  Vietw  e.  It,  "To  confirm  an  agreement  therein  mentioned  betweaa  Tm 
ViJiiam  Countiei  Bailwij  Company  and  The  Newmarket  RaUwaj  Compaoy.* 
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▼aj.   The  correctness  of  the  view  so  contended  for  by  the  respondents 
is  denied  by  the  appellants. 

i(  The  question  for  the  opinion  of  the  Court  of  Queen's  Bench  is, 
Whether  the  said  sum  of  8705Z.  9«.  7^.,  so  paid  to  the  appellants  as 
aforesaid,  ought  by  law  to  be  taken  into  account  in  ascertaining  the 
annaal  rateable  value  of  the  said  railway  and  branch  railway,  and 
Whether  the  appellants  were  or  are  by  law  assessable  to  the  said  rate 
in  respect  of  or  upon  that  sum. 

<(If  the  Court  shall  be  of  opinion  that  the  said  sum  of  8705Z.  9s. 
7i.  ought  not  by  law  to  be  taken  into  account  in  ascertaining  the  an* 
Biial  rateable  value  of  the  said  railway,  and  that  the  appellants  were 
not,  or  are  not,  by  law  to  be  assessed  to  the  said  rate  in  respect  of  or 
upon  that  sum,  then  the  said  appeal  is  to  be  allowed,  and  the  said  rate 
is  to  be  amended  by  reducing  each  of  the  sums  of  145{.  and  1162., 
which  now  appear  upon  the  said  rate  as  the  <<  Gross  Estimated  rental" 
and  « Rateable  value"  of  so  much  of  the  said  branch  railway  as  is 
sitaate  within  the  respondent  parish,  to  the  sum  of  21L ;  and  the  said 
Coart  of  Quarter  Sessions  shall  and  may  adjudge  ^accordingly ;  p^^Q 
and  that  the  respondents  do  and  shall  pay  to  the  appellants  the  ^ 
snm  of  20L  for  costs. 

*<If  this  Court  shall  be  of  a  contrary  opinion,  then  the  said  appeal 
is  to  be  dismissed ;  and  the  Court  of  Quarter  Sessions  shall  and  may 
adjudge  accordingly ;  and  that  the  appellants  do  and  shall  pay  to  the 
respondents  the  sum  of  201.  for  costs." 

The  ease  was  argued  in  last  Trinity  Term,  (June  1st,)  by  Worlkdffe 
in  sapport  of  the  rate,  and  H.  Hawktnn  for  the  appellants. 

The  judgments  render  it  unnecessary  to  report  the  argument. 

Our.  adv.  vuU. 

In  this  term,  January  80th,  there  being  a  difference  of  opinion,  the 
learned  Judges  delivered  separate  judgments. 

Erlb,  J. — The  only  question  submitted  to  us  in  this  case  is,  Whether, 
in  rating  the  appellants  to  the  relief  of  the  poor  for  the  portion  of 
their  railway  in  the  parish  of  St.  Andrew  the  Less,  a  sum  of  87051. 
9i.  7i,  paid  to  them  by  The  Eastern  Counties  Railway  Company, 
ought  to  be  taken  into  consideration  as  adding  to  the  rateable  value. 

By  «The  Newmarket  and  Chesterford  Railway  Act,  1846,"  the 
appellants  were  empowered  to  make  a  railway  from  Chesterford  to 
Newmarket,  with  a  branch  to  Cambridge.  Having  made  the  railway 
from  Chesterford  to  Newmarket,  but  not  the  branch  to  Cambridge,  and 
The  Eastern  Counties  Railway  Company,  with  whose  line  it  was  to 
eommunicate,  desiring  that  it  should  be  completed,  the  two  Companies, 
on  the  28th  of  May,  1851,  entered  into  articles  of  agreement,  by  which, 
after  reciting  that  The  Eastern  Counties  Railway  Company  "^were  r4t|QA 
▼illing  to  secure  to  The  Newmarket  Railway  Company  certain  ^ 
sdrantages,  it  was  stipulated  that  The  Newmarket  Railway  Companv 
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shoald,  with  all  convenient  despatch,  make  and  complete  the  said  branch 
to  a  junction  with  The  Eastern  Counties  Railway  at  Cambridge,  and 
that,  whenever  the  net  earnings  of  The  Newmarket  Railway  Company 
should  not  be  sufficient  to  pay  a  dividend  equal  to  three  per  cent,  per 
annum  on  their  capital  of  850,000/.,  The  Eastern  Counties  Railway 
Company  would  pay  to  The  Newmarket  Railway  Company  such  a  sum 
of  money  as  would  be  sufficient  to  make  up  the  dividend  to  three  per 
cent,  per  annum,  so  that  this  sum  should  not  exceed  5000Z. 

The  branch  was  accordingly  made  by  The  Newmarket  Railway  Com- 
pany, and  opened  on  the  9th  October,  1851 ;  and  the  agreement,  which 
was  entered  into  for  99  years,  was,  in  1852,  confirmed  by  Act  of  Par- 
liament. The  branch  railway  continued  to  be  occupied  and  worked  by 
the  appellants ;  and,  the  year  preceding  the  making  of  the  rate  appealed 
against,  the  appellants  were  unable  from  their  net  earnings  to  pay  a 
dividend  of  three  per  cent,  upon  their  capital ;  and  The  Eastern  Coun- 
ties Railway  Company  paid  them  8705{.  9$,  7c2.,  under  the  agreement, 
to  make  up  the  dividend  to  three  per  cent,  per  annum. 

The  appellants  contend  that  this  sum  ought  not  to  be  taken  into 
consideration  in  assessing  them  as  occupiers  of  the  railway  to  the  relief 
of  the  poor,  as  it  is  not  an  earning  of  their  railway,  nor  rent,  noi 
money  in  the  nature  of  rent,  paid  for  the  use  of  the  railway,  but  a 
payment  arising  from  a  contract  of  guarantee,  and  not  derived  from 
the  profits  of  the  occupation  of  the  land.  And  I  am  of  this  opinion. 
*1 01 1  *^^®  rateable  value  of  the  railway  is,  by  the  Parochial  Assess- 
^  ment  Act,(a)  the  rent  at  which  the  same  might  reasonably  be 
expected  to  let  from  year  to  year,  free  of  all  usual  tenants'  rates 
and  taxes,  and  deducting  the  probable  costs  necessary  to  maintain  it  in 
a  state  to  command  such  rent.  If  the  railway  was  let,  the  amount  of 
rent  would  depend  on  the  amount  of  annual  profit  to  be  derived  there- 
from, and  it  would  be  immaterial  to  the  tenant  whether  this  exceeded 
or  fell  short  of  three  per  cent,  on  the  cost  price  of  the  line ;  the  cost 
of  construction  does  not  indicate  the  profit  to  be  obtained  therefrom 
as  a  matter  of  fact;  and  it  was  decided  in  Regina  v.  Mile  End  Old 
Town,  10  Q.  B.  208  (E.  C.  L.  R.  vol.  59),  to  be  no  criterion  in  law  of 
the  rateable  value  of  any  property  to  the  poor  rate.  If  the  purchaser 
of  a  farm  had  a  guarantee  that  the  rent  should  yield  him  three  per 
cent,  on  the  purchase-money,  the  rateable  value,  that  is  the  rent  which 
a  tenant  would  pay  for  the  form,  would  not  be  increased  by  this  col- 
lateral contract  between  the  landlord  and  the  guarantor;  now  the 
Newmarket  shareholders  are,  in  effect,  the  landlords  of  the  raUway; 
the  Company  are  the  tenants  paying  dividend  for  rent ;  and  the  Eastern 
Counties  Railway  Company  are  the  guarantor ;  and  the  contract  of 
guarantee  is  irrelevant  to  the  rateable  value.  Furthermore,  the  sum 
paid  under  the  guarantee  is  not  rateable,  for  it  is  not  a parocAia/ profit; 

(o)  Stet  S  ^  7  W.  4»  e.  M. 
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ootbing  is  dae  under  the  gaarantee  until  the  profits,  npon  both  the 
Newmarket  and  Chesterford,  and  the  Newmarket  and  Cambridge,  lines, 
hare  been  ascertained,  when,  if  the  suia>^  t<K;il  is  less  than  10,500/.,  the 
guarantors  most  pay.  I  am  not  able  to  discover  how  the  failure  of 
profits,  upon  the  parts  of  the  line  in  di8tant.*p(i^iBhe8,  becomes  a  r^^np 
*Det  profit,  upon  the  part  of  the  line  in  St.  Atkdc^i^'s  the  Less,  ^ 
for  which  a  tenaat  of  that  part  alone  would  pay->ent.  Indeed  this 
parish  offers  as  proof  of  the  rateable  value  of  the'pfvftin  their  parish 
that  it  is  worked  at  a  loss;  that  loss  contributes  to  tb^; general  loss, 
and  80  to  earning  the  deficiency  of  profit  for  which  the  'gUaraBtors  pay : 
thos  the  parochial  loss  is,  by  reason  of  the  guarantee,  pro  ti^ntQ*  a  paro- 
chial profit;  and,  on  this  principle,  the  greater  the  loss  in  iW.  parish 
the  greater  would  be  the  parochial  share  of  the  payment  madelby'nhe 
guarantor;  which  seems  a  strange  result.  '-''*: 

Farthermore,  the  rate  upon  the  sum  paid  under  the  guarantee  is  noti 
legal ;  for  it  falls,  not  on  the  occupier,  but  the  guarantor.  The  rate  i^, 
nominally,  on  The  Newmarket  Railway  Company :  but,  if  it  is  sustained, 
it  mast  be  paid  by  The  Eastern  Counties  Railway  Company,  who  agree 
to  make  good  the  deficiency  in  case  the  net  profits  after  paying  all 
dedactions  will  not  yield  a  dividend  of  three  per  cent,  on  the  capital. 
In  proportion  as  the  deductions  are  increased,  the  net  profits  are  less, 
and  the  deficiency  to  be  made  good  is  greater.  The  poor  rate  is  one 
of  the  deductions  to  be  provided  for  before  any  dividend  is  payable ; 
and,  if  the  3705Z.,  now  required  to  make  up  the  deficiency,  be  subject 
to  poor  rate,  it  will  no  longer  yield  the  required  dividend,  but  must  be 
bcreased  by  the  amount  of  that, rate.  Nay,  if  the  principle  is  follo'wed 
ont,  the  guarantors  will  not  only  pay  the  poor  rate  on  this  deficiency, 
hot  that  poor  rate  will,  by  the  same  process,  become  also  profit,  and 
also  rateable  value,  and  the  subject  of  a  further  poor  rate  thereon. 
And  these  consequences,  which  may  be  followed  further,  also  lead  to 
strange  results. 

With  respect  to  the  profits  derived  from  the  terms  on  which  traffic  is 
interchanged  between  the  two  ^Companies:  those  profits  are  r^-t^n 
liable  to  be  rated  where  they  arise,  and  are  not  included  in  the  ^ 
present  question:  and  it  should  be  observed  that  the  terms  in  the 
agreement  are,  throughout,  a  premium  to  the  Newmarket  shareholders 
to  induce  them  to  advance  the  necessary  capital  for  making  the  line. 

With  respect  to  the  argument  from  the  expected  amount  of  rent  or 
profit :  that  may  be  presumptive  evidence  of  the  rateable  value ;  but  it 
is  a  presumption  open  to  being  rebutted ;  and,  here,  there  is  no  room 
for  presumption,  as  it  is  found  by  the  case  that  the  sum  in  question  is 
not  a  profit  derived  from  the  railway  in  the  parish,  but  a  payment  under 
t  contract  by  reason  of  the  absence  of  profit. 

With  respect  to  the  argument  from  the  tendency  of  the  line  of  The 
Newmarket  Railway  Company  to  increase  the  profits  of  The  Eastern 
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Counties  Railway  Company:  The  Newmarket  Railway  Company  are 
not  liable  to  be  rated  for  anytprofit,  or  tendency  to  profit,  enjoyed  by 
another  Company ;  that  Cg&pany  must  be  rated  for  the  profits  they 
actually  make  in  the  pariah^ w&^re  they  arise :  but  no  Company  is  liable 
to  be  rated  for  a  suppo^^cL  tendency  to  profit,  not  resulting  in  actual 
profit.  The  respective  Vafues  of  two  rateable  subjects  may  be  increased 
by  combining  theif '.operation ;  and,  in  that  event,  the  rate  will  be 
increased  accordju^h^ ;  but  the  rate  must  be  on  the  actual  profit,  when 
it  arises,  and  .'not  on  a  tendency  to  profit. 

I  consider  tliat  this  principle  was  laid  down  in  Regina  v.  Great 

We8tern..Riilway,  15  Q.  B.  1086  (E.  C.  L.  R.  vol.  69),  where  it  was 

conten^l^'  that  a  branch  railway,  yielding  no  profit,  was  liable  to  be 

,^j /v^-^  Tated  on  account  of  its  tendency  to  increase  the  *profit  of  the 

.  '.V**' trunk  line,  and  the  Court  decided  to  the  contrary,  and,  in  so 

*'^^diding,  did  not  impair  the  principle  that  the  rateable  value  of  each 

''..of  two  rateable  subjects  may  be  increased  by  their  combined  operation, 

in  case  the  aggregate  of  the  profits  from  both  is  increased  thereby. 

On  these  grounds  I  have  come  to  the  conclusion  that  the  sum  paid 
under  the  contract  of  guarantee  in  this  case  was  not  rateable,  and  that 
the  rate  ought  to  be  reduced  accordingly. 

Coleridge,  J. — The  facts  of  this  case  have  already  been  sufficiently 
stated ;  and  it  is  unnecessary  for  me,  therefore,  to  repeat  them.  And 
the  question  which  they  raise  is.  Whether  a  proportional  part  of  a  sum 
of  370dZ.  9«.  7d.,  paid  by  The  Eastern  Counties  Railway  Company  to 
the  appellants,  ought  to  be  taken  into  account  in  assessing  them  as 
occupiers  of  land  in  the  respondents'  parish,  on  the  ground  that  it  forms 
part  of  the  rateable  value  of  that  land.  There  can  be  no  dispute  as  to 
the  principle  which  is  to  determine  this  question;  that  money,  or 
money's  worth,  should  form  part  of  the  rateable  value  of  land,  it  is  not 
enough  that  the  occupier  should  receive  it  being  the  occupier,  or  evea 
because  he  is  the  occupier ;  but  it  must  directly  or  indirectly  spring 
out  of  and  be  part  of  the  fruits  of  the  occupation.  If  the  Marlborough 
.  pension,  granted  under  stat.  5  Ann.  c.  4,  had  been  limited  to  John 
Duke  of  Marlborough,  and  his  heirs,  occupiers  of  the  Blenheim  Estate, 
it  would  have  been  received  by  the  Duke  for  the  time  being,  in  some 
sort  because  he  was  occupier ;  that  is,  if  not  occupier,  he  would  not 
receive  it ;  and  yet,  it  never  could  have  been  considered  as  forming  part 
,.^.^  of  the  ^rateable  value  of  the  estate.  It  would  not  in  that  sense 
-^  spring  out  of  the  occupation.  This  distinction  was  I  think  recog- 
nised by  this  Court  in  Rex  v.  The  Aire  and  Calder  Navigation  Com- 
pany, 3  B.  &  Ad.  588  (E.  C.  L.  R.  vol.  28),  where  the  occupiers  of 
certain  mills  in  Hunslet  received  tolls,  collected  in  a  different  township, 
as  a  compensation  for  loss  of  water  by  the  work  of  an  adjoining  Navi- 
gation Company,  and  these  were  sought  to  be  included  in  the  rateable 
value  of  the  millS|  as  increasing  the  value  of  the  occupation  of  them. 


*■ 
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Lord  Tenterden,  deliyering^the  judgment  of  the  Court  against  the 
Msessment,  says :  <«  Suppose  that  instead  of  the  toll  an  annual  rent  had 
been  given,  or  a  sum  in  gross  from  which  thej  derived  an  income. 
Could  thejr  have  been  rated  in  respect  of  that,  as  profit  arising  from 
their  property  in  Hunslet  V  There  are  special  circumstances  in  that 
case  which  prevent  me  from  considering  the  decision  as  a  direct  autho* 
rity  for  the  case  before  us :  but  the  passage  which  I  have  cited  from  the 
judgment  illustrates  the  distinction  which  must  be  kept  in  view. 

The  very  nature  of  the  distinction  makes  it  rather  difficult  to  apply 
it ;  and  very  small  changes  in  the  circumstances  would  make  the  case 
fall  within  one  or  the  other  branch  of  it.  Thus,  if  The  Eastern  Gountiea 
Railway  Company  were  under  an  agreement  to  pay  absolutely  a  sum 
per  head,  in  addition  to  the  ordinary  fare,  for  every  passenger  brought 
upon  the  appellants*  line  to  be  forwarded  on  their  line,  this  would  have 
been  a  sum  received  for  the  transit  of  such  passengers,  and  would  have 
been  as  much  a  part  of  the  profits  of  the  occupation  as  the  ordinary 
fare  which  the  passenger  himself  paid.  But  the  substance  of  the 
actual  ^agreement  seems  to  be  rather  that  of  a  guarantee,  which  ^^^  ^^ 
is  not  to  come  into  operation  till  the  actual  fruits  of  the  occupa*  ^ 
tion  fall  below  a  certain  amount. 

The  dividend  on  the  capital  is  to  be  paid  from  the  clear  profits  of  the 
occupation ;  when  they  fail,  the  guarantee  comes  in,  not  to  increase 
those  profits,  but  to  make  the  dividend  good  from  another  and  inde* 
pendent  and  collateral  source.  But  it  is  the  profits,  after  deducting  the 
proper  outgoings,  upon  which  the  rate  is  to  be  assessed ;  and  when  that 
is  done,  and  not  before,  it  will  be  seen  whether  the  guarantee  is  to  ope* 
rate  or  not. 

In  the  present  case,  the  total  receipts  fall  below  the  outgoings.  The 
line  is  worked  to  a  loss :  but  suppose  there  had  been  a  surplus  sufficient 
for  a  dividend  of  two  per  cent.,  ought  not  the  rate  to  have  been  imposed 
on  that  ?  and  then,  when  The  Eastern  Counties  Railway  Company  had 
nnder  their  guarantee  paid  one  per  cent.,  would  not  the  distinction  be*- 
tween  the  sources  of  the  two  and  the  one  have  been  obvious,  and  would 
it  not  have  followed  that  the  latter  ought  not  to  be  brought  into  the 
assessment  ? 

This  was  an  obligation  which  The  Eastern  Counties  Railway  Com-* 
pany,  for  the  interest  which  it  was  conceived  they  had  in  the  appellants' 
line  being  made  and  worked,  took  on  themselves.  Supposing  it  had, 
instead  of  being  shaped  in  the  present  form,  been  by  way  of  a  large 
sum  paid  down  on  the  completion  of  the  line,  which  sum  the  appellants 
bad  set  apart  as  a  rest  or  reserved  fund :  and  then,  in  any  year,  the 
dividend  falling  low,  a  sum  had  been  voted  from  that  rest,  and  applied 
in  addition  to  the  dividend,  so  as  to  raise  it  to  a  given  amount :  could 
it  have  been  said  that  that  addition  ^formed  any  part  of  the  r^^^r^tf 
fruits  of  the  occupation  during  the  preceding  six  months  ?    I  ^ 
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.think  not ;  and  yet  I  do  not  see  how  that  case  wonld  have  differed  in 
principle  from  the  present.  The  <<  rateable  value'*  must  always  have 
been  included  in,  and  formed  part  of  the  <<  gross  estimated  rental ;" 
and  that  gross  rental  must  have  been  estimated  before  the  process  of 
deduction  from  it  commenced.  In  the  present  case  it  might  be  perfectly 
elear,  before  commencing  that  process,  that  the  outgoings  would  over- 
top the  gross  receipts ;  but  it  is  by  no  means  an  unreasonable  thing  to 
suppose  the  gross  receipts  mounting  so  high  as  to  make  it  impossible  to 
say,  before  hand,  whether  there  would  be  any,  and  if  any  what,  amount 
of  clear  profits,  until  the  process  of  deduction  had  been  gone  through. 
The  necessity  then  for  recourse  to  the  help  of  the  guarantee  would  be 
contingent ;  and  the  addition  ultimately  to  com«  from  that  source  to 
make  up  the  three  per  cent,  dividend  would  be  subsequent  to  the  co***- 
plete  ascertainment  of  the  two  sums,  the  ascertainment  of  which  % 
alone  necessary  to  arrive  at  the  rateable  value. 

It  will  be  said  of  course  that,  in  order  to  arrive  at  the  rateable  vab 
a  negotiation  for  a  lease  from  year  to  year  must  be  supposed,  and  tl 
that  negotiation  must  be  supposed  to  proceed  on  the  footing  of  the  1 
see  being  placed  in  exactly  the  same  position  as  the  present  occupiei 
and  this  is  unquestionably  true  as  to  everything  which  necessar 
arises  from  the  occupation.  But,  if  thence  it  is  inferred  that  the  st 
posed  lessee  would  necessarily,  as  such,  have  the  benefit  of  this  guarant 
it  seems  to  me  the  very  question  in  the  case  is  begged.  In  point 
fact,  a  lease  of  the  line  might  very  well  be  made,  supposing  the  req 
*1 091  ^^^^  powers,  *without  involving  a  transfer  of  the  benefit  of  t 
^  agreement  to  the  lessee. 

Suppose,  at  any  six  months'  end,  the  accounts  made  up,  and  ch 
profits  shown  from  which  a  dividend  of  two  per  cent,  might  be  pa 
The  Eastern  Counties  Railway  Company,  upon  application,  refusing 
perform  their  agreement  and  an  action  brought  on  it ;  I  apprehend  that, 
before  such  action  brought,  the  course  would  have  been  to  declare  the 
dividend  of  two  per  cent.,  which  would  have  been  after  deduction  of  the 
poor  rate,  and  then  to  sue  for  the  difference.  Now  the  foundation  of 
that  action  would  have  been  the  deficiency  of  those  clear  profits  upon 
which  the  assessment  must  have  been  made ;  that  is  to  say,  in  the  words 
of  the  agreement,  «the  net  earnings  of  the  appellants,  after  payment 
of  working  expenses  and  other  charges  upon  revenue  and  interest  on 
borrowed  capital."  In  this  case  it  seems  to  me  clear  that,  if  the  appel- 
lants succeeded  in  their  action,  and  recovered  in  damages  the  difference 
sued  for,  that  sum  could  not  find  its  way  properly  into  the  rateable 
value :  and  I  do  not  see  any  distinction  in  principle  between  that  case 
and  the  present,  as  to  the  question  before  us. 

The  facts  of  this  case  are  very  peculiar,  and  will  seldom  form  a  pre- 
cedent for  any  other.     Upon  the  best  understanding  of  them  which  I 
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ka?6  been  aUe  to  form,  I  think  the  appellants  are  entitled  to  our  jod^ 
Bent. 

Lord  Campbbll,  C.  J. — ^In  this  case*  I  have  the  misfortune  to  differ 
from  my  brothers  Coleridge  and  Erie :  and,  although  their  opinion  must 
preraily  I  consider  it  my  duty  to  state  the  grounds  on  which,  entirely 
ooncurring  in  the  general  principles  which  they  lay  down,  I  arrive  at  a 
different  result. 

*Tbe  only  question  submitted  to  us  is,  whether  in  rating  the  r«^/vq 
sppellanta  to  the  relief  of  the  poor  for  the  portion  of  their  rail-  '- 
way  in  the  parish  of  St.  Andrew  the  Less,  the  sum  of  37052.  9«.  7cf., 
paid  to  them  by  The  Eastern  Counties  Railway  Company,  ought  to  be 
taken  into  consideration  in  estimating  the  rateable  value. 

The  appellants  were  empowered  to  make  a  railway  from  Chesterford 
to  Newmarket,  with  a  branch  to  Cambridge.  Having  made^the  railway 
from  Chesterford  to  Newmarket,  but  not  the  branch  to  Cambridge,  and 
The  Eastern  Counties  Railway  Company,  with  whose  line  it  was  to 
communicate,  considering  that  they  would  derive  great  benefit  from  ita 
completion,  the  two  companies,  on  the  28th  May,  1851,  entered  into 
articles  of  agreement,  by  which,  after  reciting  that  The  Eastern  Coon- 
lies  Railway  Company  were  willing  to  secure  to  The  Newmarket  Rail- 
way Company  certain  advantages,  it  was  stipulated  that  The  Newmarket 
Bailway  Company  should  make  and  complete  the  said  branch  to  a  juao- 
tion  with  the  Eastern  Counties  Railway  at  Cambridge,  and  that,  when- 
ever the  net  earnings  of  The  Newmarket  Railway  Company  should  not 
be  sufficient  to  pay  a  dividend  equal  to  three  per  cent,  per  annum  on 
their  capital  of  850,0002.,  The  Eastern  Counties  Railway  Company 
would  pay  to  The  Newmarket  Railway  Company  such  a  sum  of  money 
as  would  be  sufficient  to  make  up  the  dividend  to  three  per  cent,  per 
annum,  so  that  this  sum  should  not  exceed  5000Z.  The  branch  was 
aecordingly  made  by  The  Newmarket  Railway  Company,  and  opened 
an  the  9th  October,  1851.'  This  agreement,  which  was  entered  into  for 
ninety-nine  years,  was,  in  1852,  confirmed  by  Act  of  Parliament.  The 
branch  railway  continued  to  be  occupied  and  worked  by  the  appellants. 
In  the  year  ^preceding  the  making  of  the  rate  appealed  against,  r^fi-i  a 
the  appellants  were  unable  from  their  net  earnings  to  pay  a  divi-  ^ 
dead  of  three  per  cent,  upon  their  capital ;  and  The  Eastern  Counties 
Railway  Company  paid  them  87052.  9a.  Id.  under  the  agreement,  to 
make  up  the  dividend  to  three  per  cent,  per  annum. 

The  appellants  contend  that  this  sum  ought  not  at  all  to  be  taken 
into  consideration  in  assessing  them  as  occupiers  of  the  railway  to  the 
relief  of  the  poor ;  alleging  that  it  cannot  be  treated  as  the  earnings 
of  their  railway,  or  as  rent,  or  money  paid  in  the  nature  of  rent,  for 
the  use  of  the  railway,  and  ought  to  be  considered  only  as  an  indemnity 
to  the  appellants,  or  a  payment  to  them  under  a  guarantee,  unconnected 
with  the  occupation  or  enjoyment  of  land*    But  I  am  of  opinion  that^ 
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in  aaaessing  the  appellants  for  the  portion  of  the  branch  line  vhich  is 
in  the  limits  of  the  respondent  parish,  this  payment  ought  to  be  taken 
into  consideration. 

I  think  it  is  received  by  the  appellants  in  respect  of  their  occapation 
of  their  railway,  and  is  part  of  the  profits  of  that  occupation.  It  is 
evidently  made  in  consideration  of  an  advantage  which  The  Eastern 
Counties  Railway  Company  calculate  that  they  derive  from  this  branch 
railway  from  Chesterford  to  Cambridge.  Whether  it  be  a  fixed  annual 
sum  or  a  sum  depending  upon  a  contingency,  it  is  equally  in  respect 
of  the  use  made  of  a  railway  occupied  by  the  appellants,  and,  when 
received,  it  is  part  of  the  profits  of  that  railway.  If  The  Eastern 
Counties  Railway  Company  paid  the  appellants  a  sum  of  money  for 
being  allowed  to  bring  passengers  in  their  own  carriages  from  Chester- 
♦1111  ^^^^  ^^  *  Cambridge  gratis,  that  these  passengers  might  be  car- 

^  ried  on  the  Eastern  Counties  line,  for  hire,  from  Cambridge  to 
London,  little  doubt  can  be  entertained  that  such  a  payment  would  be 
part  of  the  profits  of  the  branch  of  the  appellants :  and  it  seems  to 
make  no  difference  that  the  payment  is  made  in  respect  of  passengers 
brought  from  Chesterford  to  Cambridge  in  carriages  of  the  appellants, 
The  Eastern  Counties  Railway  Company  deriving  the  same  profit  from 
conveying  them  forward  to  London.  The  railway,  within  the  respond- 
ent  parish,  is  rendered  more  valuable  and  productive  by  something  con* 
nected  with  the  use  of  it  in  another  parish,  and,  according  to  decided 
oases,  its  rateable  value  within  the  respondent  parish  is  thereby  enhanced. 
By  the  7th  article  of  the  agreement:  <<In  respect  of  all  traffic, 
whether  of  passengers  or  of  goods  which  The  Newmarket  Railway 
Company  shall  bring  from  any  part  of  their  railway,  distant  more  than 
four  miles  from  the  Cambridge  station,  to  Cambridge,  to  be  carried 
upon  The  Eastern  Counties  Railway  to*'  certain  places  enumerated, 
« the  Newmarket  Railway  Company  shall  be  entitled  to  retain,  cat  of 
the  tolls,  rates  and  charges  received  by  them  upon  such  traffic,  sixty 
per  cent,  of  the  gross  amount  thereof."  The  per  centage  of  the  tolls 
so  retained  would  clearly  be  part  of  the  profits  of  the  branch,  in  respect 
of  which  the  appellants  would  be  liable  to  be  rated ;  and  the  effect  would 
not  be  different  if  the  right  of  retention  had  been  made  to  depend  upon 
the  contingency  of  profits  of  The  Newmarket  Railway  Company  not 
being  otherwise  sufficient  to  enable  them  to  pay  a  dividend  of  three  per 
cent,  upon  their  capital.  Again,  suppose  that,  with  a  view  to  make  the 
*1191  ^'*^°^^  ^  more  effective  feeder  to  The  ^Eastern  Counties  line 

^  from  Cambridge  to  London,  it  had  been  stipulated  by  the  agree- 
ment that  The  Newmarket  Railway  Company  should  bring  goods  and 
passengers  at  very  low  rates  from  Chesterford  to  Cambridge^  The  East- 
ern Counties  Railway  Company  undertaking  to  make  up  the  deficit  if 
the  net  profits  did  not  enable  The  Newmarket  Railway  Company  to 
pay  a  certain  dividend  on  their  capital :  surely  a  payment  to  make  up 
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the  deficit  oaght  to  be  incladed  in  the  gross  earnings  of  the  branch  in 
estimating  its  rateable  value ;  and,  for  this  purpose,  there  seems  to  be 
no  difference,  on  principle,  between  ^nch  %  payment  and  that  which  we 
bare  here  to  decide  upon.  It  is  admitted  that,  if  the  Eastern  Counties 
Bailwaj  Company  had  agreed  absolutely  to  pay  the  appellants  so  much 
a  head  for  every  passenger  carried  from  Chesterford  to  Cambridge,  and 
travelling  on  by  the  Eastern  Counties  Railway  to  London,  such  u  pay- 
ment would  be  part  of  the  earnings  in  respect  of  which  the  appellants 
woald  be  rateable.  Gould  any  difference  be  made  by  a  proviso  that  this 
payment  should  not  exceed  the  sum  necessary  to  make  up  a  dividend 
of  three  per  cent,  to  the  shareholders  of  The  Newmarket  Railway  Com* 
pany,  and  that,  such  dividend  being  made  up,  the  payment  should  cease? 
While  the  payment  goes  on  to  make  up  the  dividend,  it  still  seems  to 
be  part  of  the  fruits  of  the  occupation  of  their  railway  by  the  appel* 
lants,  and  I  conceive  that  it  must  be  taken  into  account  in  estimating 
the  assessable  value  of  the  railway.  But  all  the  difficulties,  pointed 
out  in  bringing  the  payment  in  question  into  account,  might  be  urged 
against  bringing  into  account  the  supposed  payment  which  appears  so 
clearly  to  be  an  ingredient  in  the  assessable  value.  While  such  pay- 
ments continue,  I  do  *not  see  why  they  are  less  profits  of  the  ^^^  ^ » 
railway  because,  upon  a  contingency,  they  may  cease.  If  this  ^ 
branch  were  let  to  a  tenant  he  would  be  entitled  under  the  agreement, 
and  the  Act  of  Parliament  confirming  it,  to  this  contingent  payment ; 
and  no  doubt  it  would  enhance  the  amount  of  the  rent  which  as  a  tenant 
from  year  to  year  he  would  be  willing  to  offer  for  it. 

I  have  only  further  to  observe,  in  answer  to  an  objection  raised  %i 
the  bar,  that  in  my  opinion  the  contention  of  the  respondents  does  not 
lead  to  the  double  rating  of  the  same  profits ;  for,  if  the  Newmarket 
Railway  Company  were  rateable  in  respect  of  a  payment  made  to  them 
under  this  agreement,  or  under  an  agreement  whereby  The  Eastern 
Counties  Railway  Company  undertook  to  pay  them  absolutely  a  certain 
Bum  for  each  passenger  brought  from  Chesterford  to  Cambridge,  The 
Eastern  Counties  Railway  Company  would  be  entitled  to  a  deduction 
in  respect  of  such  payment  from  their  gross  earnings  when  the  assessa- 
ble value  of  their  railway  comes  to  be  estimated.  I  wish  to  adhere  to 
the  recent,  as  well  as  the  earlier,  cases  on  this  subject,  with  this  cau- 
tion, that  when  we  were  determining  that  in  rating  railways  the  paro- 
chial not  the  ibileage  principle  was  to  be  adopted,  the  Court  did  not 
mean  to  intimate  that  the  assessable  value  of  land  in  one  parish  might 
not  be  increased  by  a  profit  derived  from  it  by  the  occupier,  as  occupier, 
in  consideration  of  an  advantage  derived  froin  it  in  another  parish. 

Upon  the  whole,  my  opinion  is  in  favour  of  the  respondents.  But 
there  most  be  Judgment  for  the  appellants. 
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« 

A  commission,  noder  itat  1  W.  4,  e.  22,  s.  4,  issued  At  the  instance  of  the  defendant,  directed  to 
an  English  barrister,  to  examine  witnesees  in  Germany.  The  witnesi,  a  Pnissian  stthject, 
being  at  Berlin,  the  commissioner  went  thither,  bat  learned  that,  by  the  Pnusian  law,  an  oath 
could  be  administered  to  a  Prussian  subject  only  by  a  Prussian  judge,  or  some  one  authorized 
by  a  Prussian  Court  On  the  petition  of  the  commissioner,  a  Prussian  Court  authorised  D.,  a 
Prussian,  to  administer  the  oaUi.  On  the  commission  being  opened,  D.  insisted  on  assuming 
the  control  of  the  whole  examination,  and  rejected  a  question  put  conformably  to  the  English 
law,  on  the  ground  that  it  could  not  be  put  conformably  to  the  Prussian  law.  The  parties  then 
refused  to  act  farther  under  the  commission. 

The  commissioner  returned  these  facts :  and  application  was  then  made,  by  the  defendant,  for  a 
new  commission,  to  be  directed  to  a  Prussian  court  or  judge,  without  the  clause  requiring  the 
commissioner  to  be  sworn.  From  the  aflSdaTit  in  support  of  the  rule,  the  above  facts  appeared; 
and  it  appeared,  further,  from  the  opinion  of  a  Prussian  lawyer,  that  the  Prussian  rules  of  evi- 
dence were  different  from  the  English,  especially  that  examination  and  cross-examination  by 
counsel  was  not  permitted. 

This  Court  ordered  that,  on  payment  of  the  costs  of  the  first  commission  by  the  defisndant,  a 
commission  should  be  directed  to  a  Prussian  judge,  as  an  individual :  holding  that  it  ought  not 
to  be  assumed  that  the  evidence  would  be  taken  improperly,  and  considering  that,  in  the  event 
of  soch  impropriety  oceumng,  an  objection  might  be  made  at  Nisi  Prios.  Especially  as,  by  this 
ooorse,  an  opportunity  would  be  given  of  raising,  by  error  upon  bill  of  exceptions,  the  question 
whether  the  issuing  of  such  commission  was  within  the  power  of  this  Coart. 

Sir  a.  J.  E.  Coehlumy  Attorney-General,  in  last  Term  (25th  No- 
vember, 1853),  obtained  a  rule  calling  on  the  plaintiff  to  <<8how  cause 
why  the  defendant  should  not  be  at  liberty  to  issue  a  commission,  ad- 
dressed  to  the  Royal  City  Court  of  Berlin,  or  apy  judges  or  judge 
thereof,  or  to  be  appointed  thereby,  for  the  purpose  of  examining  vit- 
Desses  on  the  defendant's  behalf,  resident  at  Berlin,  in  the  Kingdom  of 
Prussia,  and  why,  iu  such  commission,  the  usual  clause  rendering  the 
commissioner's  oath  necessary  should  not  be  dispensed  with :"  and  fur- 
ther, calling  on  the  plaintiff  to  (<  show  cause  why  a  commission  should 
not  issue,  directed  to  a  commissioner  or  commissioners  for  the  examina- 
tion of  witnesses  on  behalf  of  the  said  defendant  at  Hamburgh,  on 
interrogatories :  and  why  the  trial  of  the  issues  in  this  cause  should 
not  be  postponed  until  the  return  of  the  said  commissions :"  proceed- 
ings to  be  stayed  in  the  mean  time. 

i^-y-tfry  *The  rule  was  obtained  on  the  affidavit  of  the  defendant's  at- 
^  torney.  He  deposed  that,  on  10th  June,  1853,  it  was  ordered 
by  Wightman,  J.,  on  defendant's  application,  that  a  commission  should 
issue  to  examine  Johanna  Wagner  and  other  witnesses  residing  in  Ger- 
many, and  that  the  trial  of  the  issues  in  the  cause  should  be  postponed 
until  the  Sittings  after  the  then  next  Michaelmas  Term.  That  Johanna 
Wagner  refused  to  be  examined  until  she  should  return  to  Berlin,  where 
her  home  was,  and  whence  she  was  to  be  absent  till  November,  1853,  and 
stated  her  willingness  to  be  examined  there.  The  plaintiff  joined  in 
the  commission,  which  was  settled  and  signed,  as  approved  of,  by  his 
attorney.  The  commission  was  addressed  to  Abraham  Hayward,  Esq., 
one  of  her  Majesty's  counsel,  and  was  annexed  to  the  affidavit,  toge- 
ther with  Mr.  Hayward's  return.    From  these  documents,  and  the  affi- 
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daril,  it  appeared  tbat  Mr.  Haytrard  arriyed  in  Berlin  on  Sd  Narem- 
ber,  1853.  That  it  then  appeared  that  a  difficulty  was  likely  to  arise 
from  the  Pmssian  law  not  allowing  an  oath  to  be  administered  to  a 
Prussian  subject  otherwise  than  in  the  Prussian  form,  and  by  a  Prussian 
judge  or  functionary.  Johanna  Wagner  was  a  Prussian  subject.  The 
commission  appointed  Mr.  Hayward,  and  gaye  him  "full  power  and 
authority,  diligently  to  examine  and  cross-examine  the  witnesses  yiy& 
yoce,  to  be  produced  before  you  on  the  part  of*'  the  plaintiff  and  de- 
fendant, "  to  cause  the  said  witnesses  to  come  before  you,  at  Berlin, 
and  then  and  there  examine  and  cross-examine  each  of  them  upon  their 
respectiye  corporal  oath  or  affirmation  first  taken  before  you  according 
in  the  form  of  their  seyeral  religions,  in  the  form  of  oath  firstly  en- 
dorsed hereupon.  And  that  you  do  take  such  their  examinations,  and 
*reduce  them  into  writing  on  paper  or  parchment;  and,  when  r«^ip 
you  shall  so  haye  taken  them,  you  are  to  send  the  same  without  '- 
delay  to  the  office  of  the  masters  of  this  Honourable  Court,"  &c.  (as 
usual).  That  he  should  take  the  oath  thirdly  endorsed  on  the  com- 
mission ;  and  that  all  clerks  employed  in  taking,  &c.,  the  depositions, 
should  take  the  oath  secondly  endorsed ;  and  that,  in  the  eyent  of  an 
interpreter  being  employed,  such  interpreter  should  take  the  oath 
fourthly  endorsed.  Mr,  Hay  ward,  upon  being  apprised  of  the  difficulty 
aboye  mentioned,  consulted  a  Prussian  lawyer  of  eminence,  the  Justis- 
rath  Geppert,  and  ascertained  from  him  that  it  would  be  impossible  to 
proceed  in  the  due  execution  of  the  commission  without  the  aid  and 
formal  authorization  of  a  Prussian  Court,  After  consultation  at  Mr. 
Greppert's  chambers,  it  was  agreed  that  a  petition  from  Mr.  Hayward 
should  be  presented  to  the  Royal  Prussian  City  Court  by  Mr.  Geppert. 
A  translation  of  the  petition  was  set  out  in  the  return.  It  stated  the 
facts  of  the  lawsuit  and  the  commission  (of  which  a  German  translation 
was  appended),  and  that  the  witnesses  were  resident  at  Berlin  and 
subject  to  the  jurisdiction  of  a  Royal  City  Court ;  and  it  proceeded  as 
follows.  <(To  enable  me  to  fulfil  my  commission,  I  most  respectfully 
request  a  Royal  City  Court  to  appoint  a  judge  who,  according  to  my 
direction,  in  my  presence,  shall  swear  the  said  witnesses  in  the  form  of 
oath  prescribed  in  my  commission,  and  let  the  further  proceeding  take 
place  before  us.  According  to  the  English  law,  it  is  necessary  that 
the  oath  be  taken  before  the  examination  of  the  witnrases.  The  oat-h 
is  therefore  framed  in  this  sense.  The  examination  takes  place  after 
the  administration  of  the  oath  in  this  way,  yiz. :  that  the  counsel  for 
the  ^producer  puts  the  questions  to  be  answered  by  the  witnesses,  p^^  ^  ^ 
and  the  counsel  for  the  other  party  the  cross  questions.  The  ^ 
questions  and  cross  questions,  as  well  as  the  answers,  are  taken  down 
in  writing  by  a  sworn  clerk,  which,  in  the  present  case,  in  which  the 
iritnesses  do  not  understand  the  English  language,  will  be  done  through 
the  medium  of  a  sworn  interpreter.  The  clerk  and  the  interpreter  hay^ 
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been  sent  hither  from  England.  Both  are  English  subjects.  There 
will  therefore  be  no  obstacle  to  my  administerbg  to  them  the  oaths 
prescribed  in  my  commission." 

The  petition  was  granted  by  the  President;  and  Mr.  Diettrich,  a 
jadge  of  the  City  Court  {Stadt-gerich£)y  was  named  to  administer  the 
requisite  oaths  to  the  Prussian  witnesses,  and  to  watch  the  proceedings. 

The  commission  was  opened,  before  Mr.  Hayward,  on  14th  Novem- 
ber. Mr.  Diettrich  and  the  counsel  for  the  plaintiff  and  defend- 
ant, and  the  defendant  himself,  were  present,  with  others,  including  a 
Prussian  lawyer  of  eminence  who  was  the  legal  adviser  of  Johanna 
Wagner,  the  witness  called  by  defendant  before  the  commission. 
Before  the  examination  of  this  witness  commenced,  Mr.  Diettrich 
stated  that,  according  to  the  Prussian  law,  one  witness  could  not  be 
present  during  the  examination  of  another,  nor  either  party  during  the 
examination  of  any  witness.  The  defendant  accordingly  left  the  room, 
his  counsel  protesting,  and  although  Mr.  Hayward,  as  he  now  returned, 
<<  stated  that,  according  to  English  law,  the  parties  to  a  suit  were  enti- 
tled to  be  present."  The  return  stated:  <<I  then  read  over  to  Miss 
Wagner  the  oath  firstly  endorsed  upon  the  said  commission ;  and  it  was 
*1 1  K\  ^^^^^^^^^^  ^^  ^^^  ^^^^  German  by  the  sworn  interpreter :  but  *Mr. 
^  Diettrich  refused  to  let  her  be  sworn  in  the  English  mode,  and 
also  refused  to  allow  the  concluding  words  ^So  help  me  God,'  and  the 
kissing  of  the  sacred  volume,  to  be  replaced  by  the  Prussian  form  of 
adjuration :  but  he  administered  to  her,  in  a  form  which  she  declared 
binding  on  her  according  to  her  religion,  an  oath  to  tell  the  simple 
truth,  and  neither  to  conceal  or  add  anything  to  the  truth  in  the  course 
of  her  examination  in  the  case.  Having  been  thus  sworn,  she  stated, 
in  answer  to  questions  put  to  her  through  the  interpreter,"  &c.; 
some  questions  and  answers  were  then  set  out.  The  return  then  pro- 
ceeded as  follows.  <<  At  this  point  of  the  examination,  a  paper  writ- 
ing was  produced  and  shown  to  the  witness ;  and  she  was  asked  whether 
the  signature  Johanna  Wagner,  which  appeared  upon  it,  was  in  her 
handwriting ;  whereupon  Mr.  Diettrich  interfered,  and  stated  that  the 
question  could  not  be  put  without  some  preliminary  specification  of  the 
document  as  required  by  the  Prussian  practice  or  rules  of  evidence ; 
and  he  prevented  the  witness  from  answering  it.  Hereupon  Mr.  Hud- 
dleston,  as  counsel  for  the  plaintiff,  formally  protested  against  the  in- 
terference of  Mr.  Diettrich,  and  insisted  that*  the  examination  would 
be  invalid  unless  it  was  conducted  according  to  the  English  practice 
and  rules  of  evidence,  as  laid  down  by  the  English  commissioner.  Mr. 
Greasy,  as  counsel  for  Mr.  Gye,  concurred  in  this  protest :  and  I  then 
repeatedly  and  distinctly  pointed  out  to  Mr.  Diettrich  that  it  was  quite 
impossible  for  me  to  perform  my  duty  if  he  persevered  in  such  a  course 
of  interposition.  I  called  his  attention  to  the  petition  which  had  been 
granted  by  the  President ;  and  I  requested  him  to  observe  that^  as  the 
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Prussian  tribuDals  had  no  question  to  try  in  connexion  with  *the  r^^^a 
case,  his  proper  duty  was  and  could  be  nothing  more  than  ^ 
to  take  care  that  nothing  was  done  in  transgression  or  violation 
of  the  Prussian  law.  I  also  more  than  once  remarked  to  him  that  the 
individaal  question  was  not  the  real  matter  in  dispute ;  but  that  the 
object  of  the  protest  was  to  have  it  settled  definitively  whether  the  exa- 
mination was  to  be  conducted  according  to  the  Prussian  practice  and 
roles  of  evidence,  as  laid  down  by  him,  or  according  to  the  English 
practice  and  rules  of  evidence,  as  laid  down  by  me.  He,  notwithstand* 
ing,  persevered  in  what  appeared  to  me  a  misconstruction  of  his  autho- 
rity :  and,  as  the  counsel  on  both  sides  refused  to  continue  the  exami* 
nation  unless  it  was  left  under  my  direction,  the  examination  was  provi- 
sionally suspended ;  and  Mr.  Geppert  was  again  consulted  as  to  the  best 
mode  of  enabling  the  commission  to  be  executed  eff(^ctively  and  without 
the  interference  of  a  Prussian  judge.  Mr.  Geppert  was  of  opinion  that, 
the  oath  having  been  duly  administered  according  to  the  Prussian  law, 
the  examination  might  proceed  without  the  presence  of  a  Prussian 
jadge,  provided  the  witness  appeared  voluntarily  and  was  content  to 
submit  to  such  examination."  Mr.  Hayward  afterwards  received  a 
letter  from  Johanna  Wagner,  declining  to  be  examined  by  other  than  a 
Prussian  judge.  The  defendant's  solicitor  thereupon  informed  Mr. 
Hayward  (on  15th  November)  that  he  was  unable  to  procure  the  attend- 
ance of  Johanna  Wagner,  and  that  no  witnesses  could  be  produced  before 
Mr.  Hayward  as  commissioner. 

The  affidavit  also  stated  that  Mr.  Diettrich,  at  the  examination  of 
the  same  witness,  forbade  a  question  to  be  put  which  Mr.  Hayward 
pronounced  to  be  a  fit  and  proper  question ;  whereupon  Mr.  Huddles* 
ton,  the  ^counsel  for  plaintiff,  objected  to  the  interference  of  r^t^nn 
Mr.  Diettrich,  whose  direction  the  witness  obeyed,  and  not  that  ^ 
of  Mr.  Hayward:  and  Mr,  Creasy,  the  counsel  for  the  defendant, 
admitted  the  force  of  the  objection,  and  stated  that  he  considered  it 
useless  to  put  further  questions  under  the  Prussian  judge's  control.  It 
was  further  deposed  that  Johanna  Wagner  had  expressed  her  willing- 
ness to  give  evidence,  if  examined  by  a  Prussian  judge :  and  the  jepo- 
nent  believed  that  she  would  do  so,  if  a  commission  for  that  purpose 
were  directed  to  the  Royal  Prussian  City  Court  of  Berlin.  That  the 
deponent  afterwards  laid  a  case  before  the  said  Justiz-rath  Geppert,  as 
to  the  mode  of  taking  evidence  according  to  the  laws  of  Prussia,  and 
obtained  his  opinion  thereon,  a  translation  of  which  was  annexed  to 
the  affidavit.  In  this  opinion  Mr.  Geppert  stated  that  ijie  Prussian 
law  of  evidence  placed  the  examination  of  witnesses  entirely  in  the 
hands  of  the  judge,  who  was  to  be  furnished  with  a  statement  of  the 
circumstances  out  of  which  the  suit  had  arisen,  and  of  the  questions  of 
fact  which,  according  to  the  declarations  of  the  parties,  remained  in 
dispute,  and  which  the  examination  of  the  witnesses  was  intended  to 
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settle :  but  that  the  Prussian  law  did  not  restrict  the  judge  in  reference 
to  the  mode  in  which  he  might  put  the  question :  that  nothing  «<  opposes 
his  taking  into  careful  consideration  the  motions  of  the  counsel  of  the 
parties  ;  on  the  contrary, "  a  regulation  of  the  Prussian  law  <«  explicitly 
charges  him  to  do  so."  That  « the  counsel  of  the  parties  have  also 
the  right  to  hand  to  him  written  memoirs,  setting  forth  those  points 
which  they  wish  to  see  more  particularly  attended  to  in  the  exaroina^ 
tion  of  the  witnesses.  Whether  this  be  done"  « in  the  form  of  special 
*1911  ^^l^^^^^^'QB  ^^  motions  is  a  matter  of  indifference,  as  the  law  does 
-^  not  prescribe  a  definite"  <«  form ;  but,  with  regard  to  the  mate- 
rial tenor"  <<  of  the  questions,  the  rules  of  Court"  <«  make  it  incumbent 
upon  the  counsel  of  the  parties  not  to  perplex  the  witness  through  cap- 
tious questions  or  suggestions,  or  to  induce"  <<  the  witness  to  make  in- 
correct" «  statements."  That  <<  this  rule  applies  to  the  counsel  for  both 
parties.  On  the  other  hand,  the  Prussian  law  of  evidence"  <<  knows  no 
cross-examination  by  the  counsel  of  the  parties,  and  can  accordingly 
contain  no  rules  on  the  point  as  to  what  questions  are  or  are  not  per- 
mitted in  such  cross-examination.  In  the  examination  with  which  the 
Prussian  rules  of  Court  charge  the  judge,  every  question  is  permitted 
which  purports"  <^to  ascertain  the  true  knowledge  of  the  witnesses; 
and  only  those  questions  are  prohibited  which  tend  to  perplex  the  wit- 
ness, or  to  induce  them  to  make  untrue  statements." 

The  affidavit  of  the  defendant's  attorney  further  stated  that,  in  con- 
sequence of  information  obtained  at  Berlin,  he  went  to  Hamburgh,  and 
there  saw  a  witness  whose  evidence  he  believed  would  be  material,  but 
who  refused  to  go  to  England,  stating  at  the  same  time  his  willingness 
to  give  evidence  before  a  commissioner  at  Hamburgh.  That  the  depo- 
nent was  informed,  by  an  eminent  lawyer  at  Hamburgh,  « that  there 
would  be  no  difficulty,  by  reason  of  any  interference  of  the  courts  or 
authorities  there ;  but  that  a  commission  issuing  out  of  the  Court  of 
Queen's  Bench  might  be  addressed  to  him  as  commissioner,  and  that 
the  return  thereto  might  be  made  by  him  without  any  difficulty,  if  the 
examination  of  the  witness  or  witnesses  were  by  written  interrogate- 
^qea  ^^®3*'*  ^^®  attorney  further  deposed  that  the  witnesses  referred 
"^  *to  were  still  resident,  respectively,  at  Berlin  and  Hamburgh, 
out  of  the  jurisdiction  of  this  Court,  and  would,  as  he  believes,  still  re- 
main so  for  some  weeks  to  come. 

Sir  F.  ThesigeTy  Hoggins^  and  J.  W.  JBuddleaton  now  showed  cause. 
— The  plaintiff  is,  at  any  rate,  not  responsible  for  the  failure  of  the 
first  commission :  it  does  not  appear  that  he  required  to  examine  any 
witnesses :  it  is  true  that  he  joined  in  the  commission ;  but  that  was 
done  to  entitle  him  to  cross-examine,  a  doubt  having  been  suggested, 
on  the  authority  of  M'Combie  v.  Anton,  6  Scott's  N.  R.  928,  whether 
he  would  not  have  been  precluded  from  so  doing  if  he  had  not  joined. 
The  failure  was  occasioned,  in  some  sense,  by  the  defendant,  who  ought 
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to  hare  obtained  infonnation  as  to  the  PruBsian  law,  which,  it  now  ap* 
pears,  is  entirely  opposed  to  the  English,  in  not  allowing  examination  or 
cross^zamination  by  counsel,  and  in  prerenting  examination  as  to  hand* 
writing.    These  are  important  differences,  which,  indeed,  seem  to  render 
it  altogether  impossible  to  carry  oat  the  provisions  of  stat.  1 W.  4,  o.  22, 
8. 4,  if  the  examination  must  be  conducted,  not  by  the  English  commis* 
sioner,  bat  by  a  Prussian  judge  acting  according  to  his  own  law,  which 
substantially  differs  from  the  English.     Upon  the  defendant's  affidavit, 
it  appears  that  any  commission  to  Berlin  must  fail,  upon  these  grounds  ^ 
and  the  Court  will  not  direct  that  to  be  done  which  must  be  abortive. 
Bat,  if  a  commission  is  to  issue,  can  it  go  to  a  Prussian  judge  ?    And, 
if  it  does  not,  how  can  the  Prussian  judge  have  any  power,  which  will 
give  validity  to  the  proceeding,  so  as  to  make  the  evidence  admissible  f 
In  Cky  V.  Stephenson,  8  A.  &  E.  807  (S.  C.  L.  R.  vol.  80) ,  this 
*Coart  directed  a  commission  to  be  directed  to  the  members  of  r^t-inq 
the  Hamburgh  Court  of  Handelsgericht ;  but  this  was  meant  by  '- 
the  Coart  to  be  directed,  not  to  the  Hamburgh  Court,  but  to  the  indi- 
viduals composing  it,  as  appears  by  the  remark  of  Patteson,  J.,  in  the 
second  case  of  Clay  v.  Stephenson,  7  A.  &  E.  185,  188  (E.  C.  L.  R. 
vol  34).    [Lord  Campbell,  C.  J. — ^Possibly  the  Prussian  judge,  though 
acting  under  the  Prussian  law,  may  still  do  so  as  in  execution  of  our 
commission.]     The  statute  does  not  authorize  the  taking  of  any  exami- 
nation  except  in  conformity  with  English  law;   and  this  Court  has 
therefore  no  jurisdiction  to  direct  a  commission  to  act  upon  rules  con- 
travening the  English  law.    [Lord  Campbell,  C.  J. — ^By  sect.  4  we  may 
'(give  all  such  directions  touching  the  time,  place,  and  manner  of  such 
examination,"  <<  and  all  other  matters  and  circumstances  connected  with 
each  examinations,  as  may  appear  reasonable  and  just.*']    According 
to  Mr.  6eppert*s  account  of  the  Prussian  law,  hearsay  evidence  might 
be  admitted  at  the  discretion  of  the  judge*    [Lord  Campbell,  C.  J. — I 
do  not  know  that  there  is  any  violation  of  justice  in  requiring  the 
questions  to  be  put  through  the  judge :  at  a  court  martial,  where  jastice 
is  very  carefully  dispensed,  the  questions  are  put  through  the  president.] 
At  any  rate,  the  defendant  must  pay  the  costs  of  the  previous  coramis- 
rion;  Boelen  v.  Melladew,  10  Com.  B.  898  (E.  C.  L.  R.  vol.  70.) 
Then,  as  to  the  commission  to  Hamburgh,  it  appears  probable  that 
similar  difficulties  will  arise :  the  witnesses,  coming,  it  may  be,  from 
different  German  states,  may  be  called  on  to  give  evidence  in  conformity 
with  as  many  different  systems  of  law.     [Erlb,  J. — By  sect.  7  of  stat. 
1  W.  4,  c.  22,  any  person  wilfully  giving  false  evidence  ^is  r^-toA 
indictable  for  perjury:  how  could  that  be  made  applicable  to  ^ 
the  case  of  a  foreigner  giving  evidence  according  to  foreign  law  in 
foreign  parts  ?]   That  creates  a  material  difficulty:  but  it  may,  perhapa, 
be  answered,  on  the  other  side,  that  this  difficulty  applies  to  all  evidence 
given  in  a  foreign  country,     [Crompton,  J. — The  section  certainly 
VOL,  ra.— 13  I 
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seems  to  be  Inapplicable  where  no  oath  or  affirmation,  according  to  oor 
law,  is  taken.]  The  difficulty  at  any  rate  shows  the  importance  of 
watching  the  proceeding  yery  strictly. 

Shr  A.  J.  E.  Cockbumj  Attorney-General,  contrL — The  Berlin  com- 
mission most  be  addressed  to  a  jadge  there ;  otherwise  the  proceeding 
will  be  illegal  by  the  Prussian  law.  In  this  there  is  nothing  inconsist* 
ent  with  the  statute :  and  indeed,  upon  the  principles  maintained  on 
the  other  side,  it  is  not  easy  to  see  how  a  commission  can  be  executed 
without  Her  Majesty's  dominions.  The  mode  of  examination  may  xtaj 
from  the  English ;  but  probably  it  will  turn  out  that  there  is  sufficient 
identity  of  principle  between  the  two  systems  to  render  the  details 
unimportant :  or  at  any  rate  the  difference  may  be  one  only  of  degree. 
{[Lord  Gampbbll,  C.  J. — The  statute  will  reach  a  British  subject  com- 
mitting perjury  in  a  foreign  country.  We  certainly  do  legislate  so  as 
to  make  some  acts  done  in  foreign  countries  penal  here,  as  in  the  cases 
of  murder  and  slave  trading.  But  then  our  legislation  applies  only  to 
British  subjects.]  In  all  civilized  countries  there  is  some  punishment 
for  wilful  false  evidence ;  in  Boelen  v.  Melladew,  there  was  an  affidavit 
*19^1  ^  ^^  ^^^  Banish  practice  in  this  respect.  The  ^difficulty  which 
-'  occurred  in  Clay  v.  Stephenson,  8  A.  &  E.  807  (E.  C.  L.  B.  vol. 
i30),  7  A.  &  E.  185  (E.  G.  L.  R.  vol.  84),  is  met  by  the  alternative  sug- 
gested in  the  rule ;  and  this  is  in  conformity  with  the  precedent  in 
Ponsford  v.  O'Connor,  5  M.  &  W.  678.t  The  Court  has  to  determine 
whether  the  convenience  of  granting  this  application  does  not  outweigh 
the  inconvenience.  [^Oreaty  and  WUleSj  on  the  same  side,  were  stopped 
by  the  Court.] 

Lord  Campbell,  C.  J. — The  commission  prayed  for  may  issue  on 
payment  of  the  costs  of  the  first  commission.  I  should  be  desirous  of  ^ 
giving  effect  to  the  defendant's  application,  if  we  can ;  for  otherwise 
important  evidence  will  be  excluded.  It  is  obvious  that  the  evidence 
of  Johanna  Wagner  must  be  material.(a)  Then  have  we  the  power? 
As  at  present  advised,  I  think  we  have.  We  should  send  the  commis- 
sion, not  to  the  foreign  Court,  but  to  some  of  the  individual  members 
who  constitute  that  Court.  It  .is  objected  that  the  Prussian  mode  of 
conducting  examinations  is  erroneous,  according  to  the  principles  of 
our  law.  Giving  to  this  objection  all  its  weight,  I  think  it  ought  not 
to  prevail.  We  cannot  assume,  upon  the  materials  before  us,  that  in 
fact  there  will  be  anything  done  or  omitted,  contrary  to  the  law  of 
^England.  If,  when  the  examinations  are  returned,  they  appear  on  their 
face  to  have  been  taken  contrary  to  the  English  law,  or  if  extrinsic 
evidence  be  given  that  this  has  occurred,  the  objection  may  be  taken  at 
Nisi  Pritts.  And,  again,  if  we  are  exceeding  our  power  in  issuing  this 
commission,  a  bill  of  exceptions  may  be  tendered  at  Nisi  Prius,  and  the 

(a)  See  the  deeUzmtion;  Lnmlej  v.  Gjb,  2  B.  A  B.  316  (B.  0.  L.  £.  yoL  95). 
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opmion  of  the  House  *of  Lords  may  be  taken.  I  think,  there-  p^^  ^^ 
fore,  that  we  shall  do  well  to  issue  the  commission.  As  to  the  ^ 
mode  of  hearing  the  examinations,  that  cannot  alone  be  made  an  objec* 
tioQ.  If  improper  questions  are  admitted,  or  proper  questions  not 
allowed  to  be  put,  the  Judge  who  tries  the  case  may  repudiate  the  evi- 
dence, either  wholly  or  in  part,  as  the  case  may  be.  I  agree  with  the 
decision,  in  Boelen  v.  Melladew,  10  Com.  B.  898  (E.  C.  L.  R.  vol.  70), 
that  the  costs  of  the  previous  commission  must  be  paid  by  the  defendant. 

GoLSRiDGB,  J. — I  am  of  the  same  opinion.  The  question  is  one  of 
much  novelty,  and  of  immense  importance.  I  own  that  I  am  much 
influenced  by  my  Lord's  argument,  that  by  issuing  this  commission  we 
put  the  question  into  a  course  for  reviewal,  whereas,  by  refusing  it,  we 
should  conclude  the  question  at  once.  No  doubt  we  are  issuing  a  com- 
mission  to  take  examinations  upon  oath  at  a  place  out  of  our  jurisdic- 
tion. The  objections  are :  first,  that  we  have  no  jurisdiction  in  the 
place ;  secondly,  that  the  commission  will  be  ill  executed.  As  to  the 
first  objection,  it  might  be  made  to  any  commission  to  be  executed 
abroad :  whatever  is  done  abroad  must  be  voluntary.  As  to  the  second 
objection,  I  cannot  say  I  attach  much  weight  to  it.  Either  the  exami- 
nations, when  returned,  will  not  be  receivable,  and  the  Judge  at  Nisi 
Prios  will  exercise  his  judgment  in  rejecting  them,  or  they  will  satisfy 
the  requisites  of  English  law.  We  cannot  anticipate  that  faults  will 
occur  which  will  make  the  whole  void.  But  then  it  is  said  that  the 
Prussian  law  of  evidence  is  objectionable.  What  do  we  ourselves  do  ? 
In  questions  of  life  and  death  we  receive  the  evidence  *of  an  r4ciQ7 
absent  witness,  if  he  is  so  ill  as  to  be  unable  to  attend  :(a)  in  ^  '^ 
that  case,  his  deposition  is  admitted.  And  is  not  the  suggested  mis- 
chief much  exaggerated  ?  The  effect  of  the  evidence  is  open  to  the 
remarks  which  counsel  may  make  to  the  jury,  as  to  the  peculiar  circum- 
stances under  which  it  has  been  taken.  On  the  balance  of  convenience 
and  inconvenience,  I  think  we  ought  not  to  refuse  this  application. 

Erlb,  J. — I  think  the  commission  ought  to  issue.  Any  examinations 
taken  before  any  commissioners  are  within  the  statute ;  they  may  there- 
fore be  taken  before  any  person  described  by  name  or  oflice.  It  is  most 
important  not  to  exclude  evidence.  Does  the  fact  that,  on  the  first 
commission,  the  examination  was  conducted  according  to  the  Prussian 
law  of  eridence,  raise  a  presumption  that  truth  will  be  prejudiced  ?  In 
my  opinion  it  does  not.  If  anything  is  done  contrary  to  the  law  of 
England,  the  objection  may  be  raised  at  Nisi  Prius. 

Crompton,  J. — ^We  clearly  have  power  to  issue  this  commission,  under 
Stat.  1  W.  4,  c.  22,  s.  4.  I  agree  to  the  distinction,  insisted  on  by  Mr. 
Justice  Patteson  in  Clay  v.  Stephenson,  7  A.  &  E.  188  (E.  C.  L.  R. 
vol.  84),  that  it  should  be  directed  to  individuals,  not  to  a  Court,  and 
most  be  executed  by  the  commissioners  as  individuals,  except  so  far  as 

(a)  8m  lUt  11  *  12  l^«t  0.  42, 1. 17 
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the  mode  of  taking  the  oath  is  concerned,  as  to  which  no  objection 
appears  now  to  be  made.  The  Attorney-General  very  properly  points 
out  that  the  question  is  as  to  the  balance  of  convenience  and  incon- 
*19f^l  venience.  The  case  comes  back  to  the  ordinary  practice :  if  any 
^  '^'evidence  be  improperly  received  or  refused,  the  objection  may 
be  taken  at  Nisi  Prius. 

Lord  Campbell,  C.  J. — ^We  should  like  to  see  the  commission,  before 
it  issues :  it  should  be  so  framed  as  not  to  intimate  anything  like  dis- 
respect to  the  foreign  authorities.  Let  it  be  drawn  in  four  days,  return- 
able in  a  month,  with  power  to  a  Judge  at  chambers  to  extend  the  time. 

No  rule  was  ever  drawn  up. 


EBENEZER  ALSTON  v.  JOHN  GRANT  and  DANIEL  GRANT. 

Jan.  14. 

If  tha  owner  of  land,  on  which  b  a  house,  oonstniet  on  die  oflier  pert  of  the  Innd  a  fewer,  and 
lei  the  home,  and  afterwards,  by  reason  of  the  original  fknlty  construction  of  the  sewer,  and 
the  continned  naer  of  it  by  the  owner  in  sncb  a  faolty  state,  the  house  is  injured,  the  owner  if 
liable  to  his  lessee  for  keeping  and  continuing  the  sewer  so  constructed. 

The  first  count  alleged  that,  before  and  at  the  time  of  the  committing 
of  the  grievances  next  mentioned,  plaintiff  was  possessed  of  a  house, 
with  a  cellar  under  the  same,  and  thereto  belonging,  situate  at,  &c'.,  and 
in  which  said  house  and  cellar  plaintiff  then  carried  on  his  trade  of  a 
grocer.  And,  whereas,  before  the  time  of  the  committing  of  the  said 
grievances,  defendants  had,  for  their  own  accommodation  and  conve* 
nience,  made  and  constructed,  and  at  the  time  of  the  committing  of  the 
said  grievances  kept  and  continued,  so  made  and  constructed,  a  certain 
sewer  or  watercourse,  in  and  under  a  certain  street  or  highway  near  to 
the  said  house  and  cellar  of  plaintiff,  and  which  said  sewer  or  water- 
course was,  at  the  time  of  the  committing,  &c.,  under  the  management 
and  control  of  the  defendants,  and  into  which  said  sewer  or  watercourse 
*1QQ1  ^^f^^^^^^B}  ^^^^  *time  to  time,  before  and  at  the  time  of  the 
J  committing,  &c.,  caused  and  permitted  large  quantities  of  water 
to  flow,  which  said  water  then  flowed  and  passed  in  and  along  the  said 
sewer  or  watercourse,  and  near  to  the  said  cellar  of  plaintiff,  of  all 
which  defendants,  before  and  at  the  time  of  the  committing,  &c.,  had 
notice :  yet  defendants,  not  regarding  their  duty,  &c.,  so  negligently, 
insufiSciently,  and  improperly  made  and  constructed  the  said  sewer  or 
watercourse,  and,  at  the  time  of  the  committing,  &c.,  kept  and  conti- 
nued the  same  so  negligently,  insufficiently,  and  improperly  made  and 
constructed,  and  in  such  an  insufficient  and  improper  state,  and  did 
also,  at  the  said  time,  so  negligently  and  improperly  manage  the  said 
sewer  or  watercourse,  and  cause  and  permit  such  large  and  unreason- 
able quantities  of  water  to  flow  into  the  same,  that,  on  5th  February, 
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1851,  dirers  large  quantities  of  water  penetrated  and  burst  through, 
ftnd  flowed  out  of  and  from,  the  said  sewer  or  watercourse  of  defendants 
into  the  said  cellar  of  plaintiff,  and  then  greatly  damaged  and  injured 
the  same,  and  also  then  damaged  and  destroyed  divers  large  quantities 
of  groeeries  and  other  goods  of  plaintiff  then  lawfully  being  in  the  said 
oellar,  in  the  way  of  the  plaintiff's  said  trade. 

There  was  a  second  count  making  a  similar  complaint  as  to  two  houses 
of  plaintiff,  laying  the  damage  by  the  water  on  4th  February,  1852. 

Plea :  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Erie,  J.,  at  the  Liverpool  Summer  Assizes,  1853, 
it  appeared  that  the  defendants  were  owners  of  two  houses  occupied  by 
the  plaintiff  as  their  tenant ;  he  having  taken  from  them  one  house  in 
1845,  *and  the  other  in  the  summer  of  1851.  About  twenty  r^iq/^ 
years  ago,  the  defendants,  for  their  own  accommodatiou  and  ^ 
eonrenience,  constructed  a  sewer,  which  carried  off  the  water  from  a 
reservoir  belonging  to  them :  and  they  had  since  then  kept  and  con- 
tinned  it  for  their  own  accommodation  and  convenience,  down  to  the 
February  of  1852.  In  February,  1851,  the  water  from  this  sewer  flowed 
into  the  cellars  of  the  house  so  constructed,  occupied  by  the  plaintiff; 
and  again,  in  February,  1852,  the  water  flowed  into  the  cellars  of  both 
the  houses  then  occupied  by  him.  On  each  occasion,  much  damage  was 
done  by  the  water :  and,  for  the  plaintiff,  it  was  contended  that  this 
Was  owing  to  the  faulty  construction  of  the  sewer.  The  counsel  for  the 
defendants  contended  that,  even  supposing  this  to  be  so,  the  plaintiff 
had  no  cause  of  action  against  the  defendants,  he  having  taken  the 
houses  from  them  with  all  their  faults,  and  it  not  being  suggested  that 
he  was  ignorant  of  the  state  of  the  sewer.  The  learned  Judge  desired 
the  jury  to  say  whether  the  sewer  was  constructed  with  proper  care  and 
skill ;  and  they  found  that  it  was  not.  His  Lordship  then  directed  a 
verdict  for  the  plaintiff. 

In  Michaelmas  Term,  1858,  KnowUs  obtained  a  rule  Nisi  for  a  new 
trial,  on  the  ground  of  misdirection. 

Rugh  HtU  and  J,  A.  Ruuell  now  showed  cause. — It  may  be  ques- 
tioned whether  the  plea  lets  in  the  objection  urged  for  the  defendants. 
But,  on  the  general  merits,  the  defendants  are  responsible.  The  plain- 
tiff, though  he  had  but  a  limited  interest  derived  from  the  defendants, 
had,  during  the  continuance  of  such  interest,  the  same  right  against 
them  as  he  would  have  had  if  he  had  *purchased  the  fee  from  ^^^  ^^ 
them.  In  Tenant  v.  Goldwin,  2  Ld.  Raym.  1089,  S.  C.  1  Salk.  ^ 
21,  360,  whe**e  it  was  decided  that  the  owner  of  a  house  may  maintain 
an  action  against  the  owner  of  the  adjacent  house  for  default  of  a  party 
wall  between  the  two  which  the  latter  is  bound  to  repair.  Lord  Holt 
lays :  ^^  If  a  man  has  two  houses  contiguous,  and  one  has  a  house  of 
office,  which  is  separated  from  the  cellar  of  the  other  by  the  waif,  which 
keeps  in  the  filth  of  the  house  of  oflice,  and  he  sell  that  house,  the  ven- 

l2 
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dee  must  keep  in  the  filth  of  the  house  of  office,  so  as  it  shall  not  ran 
in  upon  the  other  house;"  and  he  adds:  <«and  it  would  have  been  all 
one  if  the  vendor  had  sold  the  house  with  the  cellar,  then  he  must  have 
kept  the  wall  of  the  house  of  office  so  as  to  have  kept  the  filth  in ;  for 
erery  man  must  take  care  to  do  his  neighbour  no  damage."  There  can, 
as  to  this,  be  no  difierence  between  letting  and  selling.  The  general 
principle,  that  no  one  shall  derogate  from  his  own  act,  applies.  The 
right  of  an  occupier  to  recover  against  his  neighbour  for  negligence 
occasioning  damage  is  illustrated  by  Yaughan  v,  Menlove,  3  New  Ca. 
468.  In  Cooper  v.  Barber,  3  Taunt.  99,  Lawrence,  J.,  held  that,  if  an 
own^r  of  land  has  had  immemorially  a  watercourse  whence  the  water 
penetrates  into  his  neighbour's  soil,  doing  no  visible  harm,  and  the 
neighbour  afterwards  builds  a  house  which  is  injured  by  the  water,  aa 
action  lies. 

Knofffles  and  HoUandy  contri. — ^No  time  can  be  pointed  out  at  which 
the  defendants  did  an  unlawful  act.  They  had  a  right  to  make  the 
sewer,  however  faultily,  while  it  injured  only  their  own  property :  and 
they  were  entitled  to  subject  the  two  houses,  before  they  were  let, 
*1  <loi  *^^  ^^^  inconvenience.  They  incurred  no  new  duty  by  letting 
'^^  the  houses.  In  Gale  on  Easements,  p.  51  (2d  edit.),  it  is  said, 
speaking  of  servitude :  <<To  clothe  with  right  this  permanent  alteratioa 
of  the  qualities  of  two  heritages,  the  consent  of  the  owner  of  the  ser- 
vient tenement,  in  the  manner  appointed  by  law,  is  necessary ;  but 
where  the  land  benefited  and  the  land  burthened  belong  to  the  same 
owner,  he  may  change  the  qualities  of  the  several  parts  at  his  will,  and 
his  express  volition  evidenced  by  his  acts  must  at  least  be  as  effectuiil 
to  impress  a  new  quality  upon  his  inheritance  as  the  implied  consent 
arising  from  his  long-continued  acquiescence."  Suppose  a  man,  having 
a  manufactory  which  would  be  a  nuisance  to  any  one  dwelling  on  his 
land,  but  to  no  one  else,  lets  ofi"  a  part  of  the  land :  can  the  lessee 
complain  of  the  nuisance  7  [Lord  Campbell,  C.  J. — Do  you  suppose 
the  nuisance  to  arise  from  an  improper  use  of  the  manufactory  ?]  Sup« 
pose  it  improper,  so  far  as  concerns  the  creation  of  the  nuisance.  The 
lessor  of  a  house  is  not  bound,  as  between  himself  and  his  lessee,  t6 
perform  all  the  repairs  which  he  cannot  call  on  the  lessee  to  perform : 
Arden  v.  PuUen,  10  M.  k  W.  321  :t  nor,  though  he  must  not  practise 
deceit,  is  he  bound  to  disclose  to  his  lessee  the  ruinous  state  of  the 
house,  unless  indeed  he  knows  that  the  lessee  takes  the  house  in  con- 
sequence of  a  belief  that  it  is  sound :  Keates  v.  Earl  Cadogan,  10  Com. 
B.  691  (E.  C.  L.  R.  vol.  70) ;  Hart  r.  Windsor,  12  M.  k  W.  68.t  If 
the  defendants  here  had  bought  the  house  while  their  sewer  existed,  the 
union  of  the  property  would  have  put  an  end  to  any  right  of  the  pur- 
chased house  to  be  protected  from  the  sewer :  then,  if  the  house  were  let 
*1^^1  ^S^^^>  ^^  ^ould  '^be  let  without  the  right :  Robins  v.  Barnes,  Hob. 
^  181  (5th  ed.).   The  decision  in  Tenant  v.  Goldwin,  2  Ld.  Baym. 
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1089,  is  inapplicable :  but  Lord  Holt 'a  dictum  is  relied  on.  Poeaibly,  in 
the  case  of  a  privy,  where  the  nuisance  is  augmented  by  continual  new 
creation  of  filth,  the  law  may  be  as  there  suggested :  Mr.  Gale,  how- 
ever, appears  to  consider  the  dictum  as  questionable,  on  the  principle^ 
of  English  law,  and  suggests  that  it  was  founded  on  the  civil  law.  The 
defendants  were  bound,  to  keep  the  sewer  in  as  good  repair  as  it  was  in 
at  the  time  of  the  letting ;  but  that  duty  does  not  carry  with  it  a  lia- 
bility to  make  it  more  sound  than  it  was  when  first  constructed :  Be- 
gina  V.  Cluworth,  1  Salk.  859.  If  there  was  no  nuisance  at  first,  there 
cannot,  after  the  letting,  be  a  nuisance  by  relation :  Rich  v.  Basterfield, 
4  Com.  B.  788  (E.  C.  L.  B.  vol.  66). 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  rule  must  be  dis- 
charged. Mr.  Kn<mle9*8  reasoning  would  have  been  conclusive  except 
for  the  fact  that  the  sewer  was  improperly  constructed.  Had  the  sewer 
been  made,  before  the  houses  w^re  let  to  the  plaintifi",  in  the  way  in 
which  a  prudent  man  would  deal  with  his  own  property,  then,  whatever 
inconveniences  followed,  the  lessee  must  have  submitted  to  them.  But 
here  the  sewer  was  improperly  constructed  at  first:  and,  when  the 
defendants  let  the  house,  a  duty  was  imposed  upon  them  of  not  allowing 
that  to  continue  which  till  then  had  been  rightful.  To  do  so  was  a 
derogation  from  their  own  act  in  letting.  To  keep  the  sewer  in  a  dan- 
gerous state,  when  it  could  be  remedied,  was  a  wrong,  giving  a  right  of 
action ;  and  the  plaintiff  purchased  the  right  of  ^enforcing  this.  r^noA 
Lord  Holt's  authority  seems  to  me  express.  When  the  houses  ^ 
were  in  the  same  hands,  no  duty  could  arise :  but  a  duty  arose  when 
one  house  was  sold.  It  cannot  be  said  that,  when  the  houses  were  in 
possession  of  the  same  person,  any  new  quality  was  impressed  upoa 
either,  and  that  the  purchaser  of  the  one  was  ever  after  to  submit  to 
the  nuisance.  Lord  Holt's  illustration,  which  I  take  to  be  good  law, 
applies :  and  the  continuance  of  a  sewer,  improperly  constructed,  is  a 
wrong  for  which  an  action  lies. 

Cbompton,  J.(a) — I  am  quite  of  the  same  opinion.  The  action  is 
brought  against  a  neighbour  for  the  way  in  which  he  keeps  a  sewer.  It 
is  admitted  that  he  kept  and  continued  it  as  originally  constructed. 
That  is  a  legal  mode  of  saying  that  he  does  more  than  legally  let  it 
alone ;  he  continues  the  use  of  it.  He  is  therefore  prim&  facie  liable« 
Then  it  is  suggested  that  the  houses  injured  once  belonged  to  the  de- 
fendants, and  were  let  by  them  to  the  plaintiff.  Had  the  plaintiff 
agreed  to  take  the  houses  with  all  nuisances,  that  should  have  been 
pleaded :  but  I  do  not  see  how  that  could  be.  An  analogy  seems  to  be 
suggested  from  the  law  of  easements.  When  a  party  enjoys  two 
houses,  and  then  grants  one  away,  it  is  generally  implied  that  he  grants 
all  easements  necessary  for  the  enjoyment  of  the  house  granted.  Mr* 
Oale  appears  to  treat  this  as  a  grant  created  or  implied  by  necessity, 

(a)  Coleridge,  J.,  had  left  the  Court 
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Bat  that  ifi  not  at  all  like  the  case  where  a  party  keeps  in  his  hands  a 
nuisance :  the  right  to  have  water  flowing  into  a  neighhour's  house, 
from  an  ill  constructed  sewer,  is  nothing  like  an  easement.  The  case 
♦I5t^1  *^^^^^^<^^®  ^  quite  different  from  those  which  have  been  decided 
-*  upon  the  implication  arising  from  the  grant  of  a  dominant  tene- 
ment. The  Judge,  therefore,  left  this  case  rightly  to  the  jury ;  for  it 
was  agreed  that  the  sewer  was  kept  and  continued  as  it  was  originally 
constructed. 

Erlb,  J. — T])is  is  an  action  arising  upon  the  rights  of  drainage.  The 
plaintiff,  though  tenant  to  defendants,  had,  as  against  them,  the  rights 
of  an  ordinary  neighbour.  It  seems  to  me  that  a  right  is  cast  on  one 
a^ghbour  not  to  injure  another  in  his  ordinary  enjoyment.  The  plain- 
tiff had  a  cellar  filled  with  goods :  his  ordinary  enjoyment  of  that  in- 
islttded  its  not  being  filled  with  water.  The  defendants  bring  water 
down  a  sewer :  that  they  might  do :  but,  if  ordinary  care  is  not  taken, 
and  by  reason  of  such  want  of  care  the  water  gets  into  the  plaintiff's 
cellar,  and  does  damage,  it  seems  no  answer  to  say  that  the  plaintiff 
came  into  the  house  with  the  knowledge  that  the  nuisance  was  going 
on.  If  a  consent  on  tne  part  of  the  plaintiff  had  been  set  up,  there 
would  have  been  a  question  for  the  jury :  but  there  was  no  ground  for 
thinking  that  the  plaintiff  expected  his  cellar  to  be  overflowed. 

Bule  discharged. 


»186]  ♦TUENET  v.  DODWELL.    Jan.  16. 

Where  ft  bill  of  ezchftng^  hms  once  been  §o  delirered  in  payment  on  aooonnt  of  ft  debt  ua  to  niB% 
an  implieation  of  a  promise  to  pay  the  balanee,  the  Statnte  of  Limitations  is  anaweied,  as  froaa 
the  time  of  sueh  delirery,  whatever  afterwards  becomes  of  the  bill :  the  promise  implied  frtna 
Booh  delirery  not  being,  within  the  meaning  of  stai  9  G.  4,  c.  14,  s.  1,  "  an  acknowledgment 
or  promise  by  words  only,"  and  the  word  "  payment"  in  the  proTiso  in  that  section  being  ued 
in  the  popular  sense,  so  as  to  indnde  a  giving  and  taking  of  a  negotiable  instrument  on  aooowU 
of  a  debt,  as  well  as  a  giving  and  taking  of  it  in  satisfaction  of  the  debt 

First  count  on  a  promissory  note,  by  payee  against  maker.  See<md 
count  on  a  bill  of  exchange,  by  drawer  against  acceptor.  Pleas :  To 
first  count,  the  Statute  of  Limitations.  Issue  thereon.  To  the  second 
count,  payment  into  Court ;  which  plaintiff  took  out  of  Court. 

On  the  trial,  before  Jervis,  C.  J.,  at  the  last  Bedfordshire  Summer 
Assizes,  it  appeared  that  the  note  was  more  than  six  years  due,  but 
that,  within  six  years,  the  plaintiff  drew  the  bill,  the  subject  of  the 
second  count,  and  the  defendant  accepted  it  on  account  of  part  of  the 
debt  due  upon  the  note.  The  learned  Judge,  in  his  report  of  the  trial 
to  the  Court,  stated  that,  it  being  admitted  <^  that  the  bill  was  given  as 
a  part  payment  of  the  note,"  he  was  of  opinion  that  the  plea  of  the 
Statute  of  Limitations  was  answered,  and  directed  a  verdict  for  the 
plaintiff,  with  leave  for  the  defendant  ts  move  to  enter  a  verdict  for 
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him.  It  WM  howc^ver  agreed,  by  the  connsel  on  both  sides,  that  the 
idmissioQ  at  the  trial  was  that  the  bill  was  given  and  taken,  in  the 
erdinarj  way,  on  aoconnt  of  part  of  the  consideration  of  the  note,  and 
not  in  absolute  satisfaetion  of  so  much  of  it ;  and  that  the  learned 
Judge  in  his  report  must  be  taken  to  have  used  the  word  payment  in 
that  sense. 

O'Mattejff  in  last  Michaelmas  Term,  obtained  a  rnle  Nisi  according 
to  the  leave  reserved. 

*i).  Power  and  Wn>th  now  showed  canse.(a) — Anything  taken  ^^^  07 
in  reduction  of  the  debt  is  payment;  Hooper  v.  Stephens,  4  A.  ft  ^ 
8.  71  (E.  C.  L.  R.  vol.  81),  Hart  v.  Nash,  2  G.  M.  ft  B.  887.t  [Erlb, 
J.— There  can  be  no  donbt  of  that,  if  the  bill  was  taken  in  payment, 
in  the  sense  that  it  was  accepted  by  the  creditor  as  equivalent  to  so 
much  money.  How  was  the  fact  f]  (The  report  of  the  Chief  Justice 
was  referred  to ;  but  it  was  explained,  as  before  stated,  that  the  bill 
was  taken  on  account  of  part  of  the  debt,  and  not  as  an  absolute  satis- 
faction of  it.)  The  taking  of  a  bill  on  account  of  part  of  the  debt 
takes  the  case  out  of  the  Statute  of  Limitations.  Before  Lord  Ten- 
terden's  Act  (9  G.  4,  c.  14),  it  clearly  would  have  done  so,  as  being  an 
acknowledgment  from  which  a  new  contract  to  pay  would  be  implied ;. 
Tanner  v.  Smart,  6  B.  ft  C.  608  (E.  G.  L.  R.  vol.  18).  Then  stat.  9 
6. 4,  c.  14, 8. 1,  enacted  <<  that  no  acknowledgment  or  promise  by  words 
onfy  shall  be  deemed  suffcient  evidence  of  a  new  or  continuing  contract'' 
for  tiiis  purpose.  But  the  acknowledgment  by  giving  a  bill  is  not  <<  by 
words  only;"  Cleave  v.  Jones,  6  Ezch.  STS.f  The  section  then  con* 
tains  a  proviso  <<  that  nothing  herein  contained  shall  alter  or  take  away 
or  lessen  the  effect  of  any  payment"  of  part  of  a  debt.  At  all  events, 
when  the  bill  was  satisfied  by  the  payment  into  Court,  it  became  a  sat* 
ififaction  of  part  of  the  debt  upon  the  note ;  and  'payment  of  a  bill 
relates  back  to  the  time  of  giving  the  bill ;  Irving  v.  Yeitch,  8  M.  ft 
W.  90.t  In  Oowan  v.  Forster,  8  B.  ft  Ad.  607  (£.  C.  L.  R.  vol.  28), 
it  was  held  that  the  implied  promise  was  at  the  time  of  the  giving  of 
the  bill;  and,  *that  being  out  of  time,  the  plaintiff  failed.  A  r^rioo 
bill  given  «  on  account"  of  a  debt,  as  the  words  were  understood  ^ 
in  Eearslake  v.  Morgan,  5  T.  R.  518,  is  payment  within  the  ordinary 
ue  of  the  word ;  Maillard  v.  The  Duke  of  Argyle,  6  M.  ft  O.  40  (S. 
C.  L.  R.  vol.  46),  Griffiths  v.  Owen,  18  M.  ft  W.  58,t  Belshaw  v.  Bush, 
11  Com.  B.  191  (E.  C.  L.  R.  vol.  78).  Giving  a  bill  of  exchange, 
without  notice  of  an  act  of  bankVuptcy,  was  a  payment,  protected 
Bnder  the  old  Bankrupt  Act,  1  Ja.  1,  e.  15,  s.  14 ;  Wilkins  v.  Casey,  7 
T.  R.  711 ;  that  is,  when  made  on  account  of  a  debt,  according  to  the 
limitation  laid  down  in  Bishop  v.  Crawshay,  8  B.  ft  C.  415  (E.  C.  L. 
R.  vol.  10). 

O'lfoUe}',  in  support  of  the  rule. — In  all  the  cases  referred  to  in 

(a)  B«for«  Lord  CampbeQi  C.  J.,  Coleridge,  Bile^  and  Crompton,  Jb. 
TOL.  in.— 14 
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which  the  giving  of  a  bill  has  been  held  to  take  a  case  oat  of  the  Bta* 
tute,  the  bill  has  been  honoured.  In  such  a  case  it  is  not  disputed  that 
there  has  been  a  part  payment.  It  is  said  that  the  payment  into  Court 
is  equivalent  to  honooring  the  bill :  bat  a  payment  or  acknowledgment 
in  any  shape  takes  the  case  oat  of  the  statute,  because  a  fresh  contract 
arises;  and,  supposing  that  a  promise  can  be  implied  from  payment 
into  Court,  it  is  a  promise  after  action  commenced  and  too  late ;  Bate- 
man  t;.  Finder,  3  Q.  B.  574  (E.  C.  L.  R.  vol.  48).  The  real  point, 
therefore,  is  whether,  when  a  bill  is  given  on  account  of  a  debt,  and 
dishonoured,  that  is  payment.  If  taken  absolutely  in  satisfaction,  bo 
that  the  remedy  is  on  the  bill  alone,  and  no  longer  on  the  consideration, 
as  is  often  the  case  where  the  bill  is  the  acceptance  of  a  third  party, 
doubtless  it  may  be  payment ;  especially  where  the  creditor  has  made 

*1^Q1  *^^^  ^^^  ^  ^^^  ^^  laches ;  but  in  the  present  case  the  defend- 
•1  ant  could  not  have  proved  a  plea  of  payment.    It  seems  not 
within  the  exception  in  stat.  9  G.  4,  c.  14,  s.  1 ;  (jowan  v.  Forster,  3 
B.  k  Ad.  507  (E.  C.  L.  R.  vol.  23),  Foster  v.  Dawber,  6  Ezch.  839.t 

Our.  div.  vutt. 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  term  (January 
27th),  delivered  judgment. 

The  only  question  in  this  case  was,  Whether  a  part  payment  by  a 
bill  of  exchange  drawn  by  the  plaintiff  and  accepted  by  the  defendant 
was  sufficient  to  take  the  case  out  of  the  Statute  of  Limitations  ?  The 
circumstances,  under  which  the  acceptance  was  given,  were  such  as  to 
show  that  the  payment  was  made  as  a  part  payment  of  the  whole 
amount  due,  so  as  to  raise  the  implication  of  a  fresh  promise,  and 
therefore  to  be  an  answer  to  the  defence  of  the  Statute  of  Limitations, 
if  the  part  payment  by  bill  were  a  part  payment  within  stat.  9  G.  4,  c 
14.  It  was  said  on  the  part  of  the  defendant,  and  we  thmk  correctly, 
that  we  ought  to  assume  that  the  payment  in  question  was  not  an  abso* 
Jate  payment  in  satisfaction,  so  as  to  be  a  discharge  if  the  bill  were  dis- 
nonoured.  If  the  payment  had  been  one  in  absolute  satisfaction,  no 
question  could  have  arisen :  and  we  have  therefore  to  consider  whether 
this  payment,  in  the  usual  manner  in  which  bills  of  exchange  are  given 
and  taken  in  payment,  is  a  payment  within  the  proviso  of  stat.  9  6.  4, 
c.  14,  s.  1,  by  which  the  effect  of  part  payment  is  preserved.  The 
counsel  for  the  defendant  referred  us  to  the  case  of  Gowan  v.  Forster, 
8  B.  &  Ad.  507  (E.  G.  L.  R.  vol.  23),  where  a  doubt  was  expressed  as 
to  whether  the  drawing  of  a  bill  was  a  sufficient  acknowledgment  within 

*1401  ^^^^*  ^  ^'  ^'  *^'  ^^^  ^^^  ^^  ^^^  ^^^  ^^  Foster  v.  Dawber,  6  Exch. 
^  839,t  where  the  Court  of  Exchequer  thought  that,  under  the 
circumstances,  no  promise  to  pay  any  balance  could  be  implied  in  the 
particular  case :  but  there  is  nothing  to  show  that  they  thought  that  a 
part  payment  by  bill  might  not  be  an  acknowledgment  to  take  the  case 
out  of  the  Statute  of  Limitations  as  to  the  remainder.    On  the  other 
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Itandy  in  the  case  of  Irving  v.  Yeitch,  8  M.  &  W.  90,t  the  ezpressiontf 
used  by  the  learned  Barons  lead  ns  to  suppose  that  they  thought  such 
part  payment  by  bill  sufficient.  In  both  Oowan  v,  Forster  and  Irving 
V.  Yeitch  it  was  unnecessary  to  determine  the  point  now  in  question,  is 
the  Courts,  most  properly,  held  that  the  acknowledgment,  if  any,  was 
at  the  time  of  delivering  the  bills  in  part  payment,  and  not  at  their  sub* 
seqaent  payment  by  the  parties  on  whom  the  bills  in  those  cases  were 
drawn.  At  the  trial  in  the  present  case,  the  Lord  Chief  Justice  of  the 
Common  Pleas  held  that  the  part  payment  was  sufficient  to  take  the 
case  out  of  the  Statute  of  Limitations :  and  we  entirely  concur  in  that 
ruling.  Before  stat.  9  G.  4,  c.  14,  such  a  part  payment  was  clearly 
Bo6Sicient  to  take  the  case  out  of  the  Statute  of  Limitations,  as  amount- 
ing to  an  acknowledgment  of  the  balance  being  due ;  and  the  real  ques- 
tion is,  whether  such  payment  by  bill,  though  not  received  in  absolute 
satisfaction,  is  not  a  payment  within  the  proviso  in  that  statute.  The 
effect  of  giving  a  bill  of  exchange  on  account  of  a  debt  is  laid  down  by 
Mr.  Justice  Maule  in  the  recent  case  of  Belshaw  v.  Bush,  11  Com.  B.. 
205  (E.  C.  L.  B.  vol.  78),  approving  the  doctrine  of  the  Chief  Baron  in 
Griffiths  V.  Owen,  18  M.  k  W.  64, f  and  of  Baron  *Alderson  in  r^-t  ^^ 
James  v.  Williams,  18  M.  &  W.  828,  888.t  In  all  those  autho-  ^ 
rities  such  a  delivery  of  a  bill  is  laid  down  as  a  eonditional  payment* 
We  do  not  see  why  its  immediate  operation,  as  an  acknowledgment  of 
the  balance  of  the  demand  being  due,  is  at  all  affected  by  its  operation 
as  a  payment  being  liable  to  be  defeated  at  a  future  time.  The  statute 
intending  to  make  a  distinction  between  mere  acknowledgments  by 
word  of  month  and  acknowledgments  proved  by  the  act  of  payment,  it 
anrely  cannot  be  material  whether  such  payment  may  afterwards  be 
avoided  by  the  thing  paid  turning  out  to  be  worthless.  The  intention, 
and  the  act  by  which  it  is  evinced,  remain  the  same. 

We  think  that  the  word  payment  must  be  taken  to  be  used  by  the 
Legislature  in  a  popular  sense,  and  in  a  sense  large  enough  to  include 
the  species  of  payment  in  question :  and  we  should  think  the  acknow- 
ledgment of  liability  as  to  the  remainder  of  the  debt  not  at  all  altered 
bj  the  fact  of  the  notes  by  which  it  was  paid  turning  out  to  be  forged, 
or  of  the  coin  turning  out  to  be  counterfeit.  In  all  these  cases  the 
force  of  the  acknowledgment  is  the  sama;  and  the  payment  is,  we 
think,  a  sofficient  payment  within  the  words  of  stat.  9  O.  4,  c.  14.  In 
Maillard  v.  The  Duke  of  Argyle,  6  M.  &  0.  40  (E.  C.  L.  R.  vol.  46), 
the  Court  of  Common  Pleas  distinctly  held  that  the  word  payment^  as 
applicable  to  a  transaction  of  this  kind,  even  where  used  in  a  plea,  did 
not  mean  payment  in  satisfaction,  but  might  be  treated  as  used  in  its 
popular  sense ;  and  Mr.  Justice  Maule  in  that  case  says :  "  Payment  is 
not  a  technical  word ;  it  has  been  imported  into  law  proceedings  from 
the  exchange,  and  not  from  law  treatises.    When  you  speak  of  paying 
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*ld91  ^^  c&sl^  that  *means  in  satisfaction,  bot  when  by  bill,  that  does 
-^  not  import  satisfaction,  unless  the  bill  is  ultimately  taken  up." 
In  Belshaw  v.  Bush,  11  Com.  B.  197  (E.  G.  L.  B.  vol.  78),  the  Lord 
Chief  Justice  of  the  Common  Pleas,  in  speaking  of  a  transaction  of  this 
nature,  says :  <<  The  real  answer  is,  that,  upon  this  record,  you  have 
been  paid  your  debt ;"  and  in  the  very  report  now  before  us  the  learned 
Lord  Chief  Justice  calls  the  present  transaction  a  part  payment. 
*  In  mercantile  transactions  nothing  is  more  usual  than  to  stipulate  for 
a  payment  by  bills  where  there  is  no  intention  of  their  being  taken  in 
absolute  satisfaction.  We  are  satisfied  that  a  transaction  of  this  nature 
is  properly  described  by  the  word  payment,  and  that  it  is  clearly  within 
the  class  of  acknowledgments  intended  to  be  unaffected  by  the  statute ; 
and  we  are  satisfied  that  there  is  no  reason  whatever  to  restrict  the  ex- 
pression in  the  statute  to  that  species  of  payment  which  imports  a  final 
satisfaction.  The  defendant*8  case,  which  rested  entirely  on  the  proviso 
in  Stat.  9  G.  4,  c.  14,  s.  1,  being  so  restricted,  therefore  fails  in  its 
foundation :  and  we  think  that,  where  a  bill  of  exchange  has  once  been 
BO  delivered  in  payment  on  account  of  the  debt  as  to  raise  an  implica- 
tion of  a  promise  to  pay  the  balance,  the  Statute  of  Limitations  is  an« 
Bwered,  as  from  the  time  of  such  delivery,  whatever  afterwards  takes 
place  as  to  the  bilL 

The  ruling  of  the  Lord  Chief  Justice  at  the  trial  being  in  our  opinion 
perfectly  oorrecty  this  rule  must  be  discharged.         Rule  discharged. 


*148]  ♦The  QUEEN  v.  JOHN  HARTLEY.    Jan.  16. 

Where  ft  person  wrongfully  eleofced  to  ft  eorporftte  oAoe  hfts  ftoeepted  it»  bo  thftt  the  office  is  fliU* 
the  Court  will  not»  in  mftking  ft  role  ftbsolate  by  his  consent  for  ft  quo  Wftrranto,  make  it  ooe 
of  the  terms  thftt  the  relfttor  should  besr  the  expenses  of  the  informfttion  ftnd  disdsiffieii 
though  the  person  in  possession  of  the  office  does  not  defend  it»  ftnd  oEen  to  nndertftke  to  dis* 
dftlm  if  required. 

t 

Manistt,  in  last  Term,  obtained  a  rule  Nisi  calling  on  Hartley 
to  show  cause  why  an  information  in  the  nature  of  Quo  warranto 
should  not  be  filed  against  him  for  the  office  of  councillor  of  the  borough 
of  Wakefield,  Yorkshire. 

(7.  Milwardj  on  behalf  of  the  defendant. — The  defendant  now  admits 
that,  through  a  miscarriage  on  the  part  of  the  presiding  officer,  the 
election  was  void.  He  therefore  does  not  oppose  the  rule  being  made 
absolute,  with  costs  up  to  the  present  time ;  but,  as  he  is  willing  to 
resign  or  disclaim,  the  Court  will  make  it  one  of  the  terms  of  the  rule 
that  any  further  proceedings  should  be  at  the  cost  of  the  relator.  This 
was  done  in  Regina  v.  Morton,  4  Q.  B.  146  (E.  G.  L.  R.  vol.  45). 
[Cromptok,  J. — That  case  has  been  departed  from  in  Regina  tr.  Sidney, 
2  L.  M.  &  P.  149y  before  my  brother  Erie,  in  the  Bail  Court,  and  in 


3  ELUS  &  BLACKBUSN.    Q.  B.  lit 

Begina  v.  Eam8]iaWy(a)  in  the  fall  Court.  The  reason  ia  that,  the  office 
*being  full,  there  miut  be  a  formal  information  and  onater  to  aet  r^^^AA 
the  corporation  right ;  and  then  the  costs  of  an  information  and  ^ 
ouster  are  regulated  by  statute.  We  haye  no  power  to  deprive  the 
relator^  who  has  committed  no  fault,  of  the  eosta  which  the  law  gives 
him.  Lord  Gaxpbxll,  C.  J. — I  should  be  much  inclined  to  assist  the 
defendant  to  retire  without  fiirtber  expense,  as  he  seems  innocent ;  but 
we  cannot  do  it.] 
Pkr  CirEiA]i.(()*— ISie  rule  must  be  absolute  without  any  terms. 

Rule  absolute. 

(«)  In  Oiis  eu«,  Sir  F',  7%etigm',  Att^rnoy-Oenvrml,  in  HiehMlmu  Tem  1852,  hftd* obtained  • 
nk  to  show  eaiiae  wky  ui  iDfonution  in  the  B«tar«  of  ft  qno  wftmato  should  not  be  iaaned 
iffioMi  BvMbaw  for  ezereiiinc  the  elBoe  of  eoiinoiUor  of  the  bonmgh  of  Oldhun.  Cowling,  ia 
HikiT  Term  ( Jftniuuy  39)  1853,  abowed  eftcue,  and  proposed  thftt  the  mle  should  be  mmde  ftbso- 
hte,  with  eosts  up  to  the  present  time,  nnd  thftt  Sefendftnt  should  be  allowed  to  diseUdm  or  resign. 
He  mestioDed,  besides  the  eases  oiled  in  the  text,  nn  nnreported  ease  of  Beginft  e.  Appleyard 
(29tli  JsBiiarjr,  1851),  and  suggested  that  there  was  no  plenarty.  Sir  J^.  TKuiger,  opntrft,  was  not 
etfled  OS.  Per  OtiLriam  (Lord  Campbell,  C.  J.,  Coleridge  and  Wightman,  Js.). — There  ean  be  no 
niigutioa,  ezeept  upon  the  assumption  that  the  party  resigning  it  In  ^Soe.  Bule  absolute,  ia 
tbeoitiiziary  terms. 

(6)  Lord  Campbellf  0.  J.,  Coleridge,  Erie,  and  Crompton,  Js. 


CATHERINE  DAKSET  «.  ELIZABETH  FRANCES  RICH- 
ARDSON. 

Bwlsntion,  that  defendant^  being  a  boarding-house  keeper,  reeeired  plaintilF  with  her  baggage 
for  reward,  as  a  guest  in  defendant's  house,  on  the  terms,  amongst  others,  that  defendaa> 
flhould  "li^e  due  and  reasonable  eare''  of  plaintiff's  baggage,  whilst  in  the  house.    Breach/ 
tbst  by  negligence  of  defendant  and  her  ssnrants  plaintiff's  baggage  was  lost.    Pleas :  No% 
Goiltj ;  and  a  trarerse  of  the  receipt  on  those  terms.    Issues  thereon. 

<hi  the  trial,  it  appeared  that  plaintiff  was  reeeired,  with  her  baggage,  as  a  guest ;  but  nothing 
nu  expressed  as  to  the  ears  to  be  taiien  of  the  goods.  The  goods  were  stolen  from  the  house 
whilst  plaintiff  was  a  guest;  and  there  was  evidenoe  that  the  theft  was  facilitated  by  tha 
defendant's  serrant  baring  left  the  front  door  ajar :  and  there  was  also  some  evidence  that 
defendant  was  aware  of  habitual  negligenee  of  the  serrant  in  this  respect  The  Judge  lold 
tbe  jary  that  a  boarding-house  keeper  was  bound  to  take  due  and  reasonable  ears  about  the 
nfe-ke«ping  of  the  gnest^s  goods :  which  he  explained  to  be  such  care  as  a  prudent  housa- 
keeper  would  ttJce  of  the  house  for  the  purpose  of  protecting  her  own  goods :  that  the  leering 
tke  door  ajar  might  be  a  want  ef  such  care ;  but  that  the  defoidant  was  not  answerable  for 
eneh  negligence  in  the  servant,  unless  she  had  herself  been  guilty  of  some  negligence,  as  in 
keeping  such  a  serrant  with  knowledge  of  his  habitk  Verdict  for  defendant  on  Not  Guilty : 
fer  plaintiff  on  the  other  plea. 

Ob  a  rale  for  a  new  trial : 

Beld,  by  the  whole  Court,  that  a  boarding-house  keeper  Is  not  bound  to  keep  a  guesf  s  baggage 
Miely,  to  the  same  extent  as  an  innkeeper ;  but  that  she  undertakes  by  implication  of  law 
althoagh  nothing  is  expressed,  to  take  due  end  proper  care  of  a  guest's  baggage;  and  thai 
neglecting  to  take  due  care  of  the  outar  door  might  be  a  breach  of  such  duty,  and  that  so  far 
the  direction  was  right 

Erie,  J.,  and  Wightman,  J.,  held  that,  unless  the  defendant  herself  was  guilty  of  negligenee,  the 
set  of  the  serrant,  in  leaving  the  door  ajar,  was  not  one  for  which  defendant  was  responsible ; 
it  not  being  a  neglect  of  any  public  duty  which  was  owing  to  plaintiff,  end  not  being  a  breach 
of  s  contract  between  plaintiff  and  defendant,  but  merely  negligence  of  the  servant  towards  bii 
mistress :  and  that  therefore  the  direction  was  right 

Golexidge,  J.,  and  Lord  Campbell,  C.  J.,  held  that  the  act  of  the  servant  was,  under  the  oircua- 

E 
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stances,  the  act  of  the  defendant;  and  that  there  was  no  distinction  between  the  pereoml 
negligence  of  the  defendant*  and  that  of  her  serrant  in  her  employment,  the  defendant  being 
equally  answerable  for  both  :  and  therefore  they  held  that  the  direction  was  wrong. 
The  Court  being  equally  diirided,  no  new  trial  was  granted. 

CASB.(a) — Declaration,  averring  that  defendant  kept  a  boarding 
*ld^1  ^^^^^  ^^  which  she  was  in  the  habit  *<<of  receiving  persons, 
-I  accompanied  by  their  baggage,  apparel,  goods,  and  chattels,  as 
guests,  to  be  in  the  said  hoose  found  and  provided  by  the  defendant 
with  the  use  and  occupation  of  rooms,  apartments,  and  furniture  of  the 
defendant's,  and  with  meat,  drink,  servant's  attendance  and  other  necea- 
saries  therein,  for  certain  hire  and  reward,  in  that  behalf  to  be  there- 
fore paid  by  such  guests  to  the  defendant."  Averment :  that  plaintiff^ 
at  the  request  of  «  defendant  so  then  keeping  the  said  boarding-house, 
came  to  and  put  up  at  the  same,  as  such  guest  as  aforesaid,  and  then 
brought  with  her  unto  the  same  certain  personal  baggage  of  her,  the 
plaintiff,  to  wit,"  a  dressing-case.  Averment :  that  plaintiff  then 
became  a  guest  on  the  terms  that  defendant  was  to  provide  plaintiff 
with  rooms,  &c.,  and  <<  with  meat,  drink,  servants'  attendance  and  other 
necessaries  therein  as  aforesaid,  and  to  take  due  and  reasonable  care 
of  the  said  goods  of  the  plaintiff  whilst  the  same  were  in  the  said  house 
and  whilst  the  plaintiff  was  such  guest  therein  as  aforesaid,  for  hire  and 
reward  to  the  defendant  in  that  behalf:"  and  that  it  then  became  the 
duty  of  the  defendant  to  observe  the  terms  so  set  out.  Breach :  that 
defendant  and  her  servants  so  negligently  conducted  themselves  that, 
through  the  negligence  of  defendant  and  her  servants,  the  dressing-case 
was  lost. 

*1461  *^^^^  1*  ^0^  Guilty.  2.  That  defendant  did  not  keep  such 
-^  boarding  house  in  manner  and  form,  &c.  8.  That  plaintiff  did 
not  become  such  guest  in  manner  and  form,  &c.  4.  That  plaintiff  and 
her  goods  were  not  received  on  the  terms  in  the  declaration  mentioned. 
On  which  issues  were  joined. 

On  the  trial,  before  Erie,  J.,  at  the  Middlesex  Sittings  in  Hilary 
term,  1858,  it  appeared  that  defendant  kept  a  boarding-house,  and 
plaintiff  became  a  guest  of  defendant,  but  that  no  terms  were  named 
as  to  care  being  taken  of  her  luggage;  that  her  dressing-case  was 
stolen ;  and  there  was  evidence,  to  go  to  the  jury,  that  the  thief  got  at 
the  dressing-case  by  entering  through  the  front  door  of  the  house,  which 
defendant's  servant  had  left  ajar  when  going  on  an  errand  for  plaintiff; 
and  there  was  also  evidence,  to  go  to  the  jury,  that  the  leaving  of  the 
door  ajar  was  habitual  negligence  on  the  part  of  the  servant,  and  that 
defendant  had  kept  him,  knowing  that  he  was  so  habitually  negligent 
The  details  of  this  evidence  will  be  found  more  fully  stated  in  the  judg- 
ment of  Coleridge,  J.(()    The  counsel  for  defendant  objected  that  there 

(a)  The  pleadings  in  this  case  were  mademp  before  the  Common  Law  Prooedore  Aet  came  into 
operation. 
(&)  Post,  p.  167. 
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was  no  eyidence  of  the  terms,  put  in  issue  by  the  fourth  plea.  The 
learned  Judge  ruled  that  there  was  evidence.  The  case  went  to  the 
jar  J :  and  the  learned  Judge,  in  substance,  told  them  that  a  boarding 
honse  keeper  had  not  the  unlimited  liability  of  an  innkeeper,  but  was 
bonnd  to  exercise  due  and  reasonable  care  as  to  the  guest's  property,  to 
the  same  extent  which  a  prudent  person  would  take  of  her  own.  The 
effect  of  the  direction  was  to  leave  to  them  the  question  whether  the 
goods  were  lost  in  consequence  of  the  want  *of  such  care  on  the  r^-^A^ 
part  of  the  defendant :  and,  in  explaining  this,  the  learned  Judge  *- 
pointed  out  to  them  that  the  evidence  was  conflicting  on  three  points : 
1st.  Whether  the  loss  was  occasioned  by  the  negligence  of  the  servant 
in  learing  the  door  ajar ;  2d.  Supposing  there  was  such  negligence, 
whether  the  defendant  was  aware  of  anything  which  made  it  negligent 
in  her  to  keep  that  servant ;  and  8d.  Whether  the  plaintiff  herself  was 
a  party  condacing  to  the  loss.  He  told  the  jury  that  it  would  not  be 
enongh  to  fix  the  defendant,  if  they  thought  the  servant  was  so  negli- 
gent, unless  they  answered  the  second  question  also  in  the  plaintiff's 
favour ;  and  that  then  the  third  question  would  arise. 

Verdict  for  defendant  upon  the  issue  on  the  plea  of  Not  guilty ;  for 
the  plaintiff  on  the  other  issues. 

Chambers^  in  the  same  term,  obtained  a  rule  Nisi  for  a  new  trial  on 
the  ground  of  misdirection. 

In  Easter  Term,  1858,(a)  Bramwell  showed  cause,  and  Pearson  was 
heard  in  support  of  the  rule.  The  Court  directed  a  second  argument ; 
and,  in  Michaelmas  Term  last,(()  Bramtcell  showed  cause,  and  Chambers 
was  heard  in  support  of  the  rule.  The  judgments  render  any  statement 
of  the  arguments  unnecessary.((;)  Cur.  adv.  vulL 

*In  this  term  (January  30th),  the  Court  being  divided  in  r^-i^Q 
opinion,  the  learned  Judges  delivered  separate  judgments.  ^ 

Erle,  J. — The  declaration  alleges  that  the  plaintiff,  with  her  goods, 
had  been  received  by  the  defendant  in  a  boarding-house,  on  the  terms, 
among  other  things,  of  taking  due  and  proper  care  of  the  goods ;  and 
that  they  were  lost  by  defendant's  negligence.  The  material  pleas  are : 
The  general  issue,  and  a  denial  of  receiving  the  goods  on  the  terms 
alleged. 

The  facts,  as  far  as  they  are  material  to  the  alleged  misdirection,  are, 
that  the  plaintiff  with  her  goods  had  been  received  as  a  guest  in  the 
defendant's  boarding-house,  on  terms  for  board  and  attendance,  in  which 
terms  no  mention  was  made  of  goods ;  and  that  a  servant,  going  out 

(o)  April  25tli.    B«fore  Lord  Campbell,  C.  J.,  snd  Erie,  J. 

(&)  KoTember  14th.    Before  Lord  Campbell,  C.  J.,  Coleridge,  Wightman,  and  Erie,  Js. 

(e)  In  addition  to  the  antboritiea  noticed  in  the  Judgment,  the  following  were  mentioned :  5 
B«r.  Alir,  366  (7tli  ed.)i  Ut.  JfaHtr  and  Servant,  and  Apprentice  (E) ;  Middleton  v.  Fowler,  1 
fialk.  282;  Boson  «.  Sandford,  2  Balk.  440,  S.  0. 1  Show.  29;  Bamea  «.  Ward,  9  Com.  B.  392  (H. 
C  L  &.  Tol  07) ;  CoUett  r.  London  and  North  Western  Railway  Company,  16  Q.  B.  984  (B.  0. 
I^B.  YoL  71);  VThite  r.  Hompheiy,  11  Q.  B.  43  (B.  0.  L.  R.  toL  63). 
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on  a  short  errand  for  hor,  had  left  the  front  door  ajar,  through  which  a 
thief  had  entered  and  stolen  her  goods,  namely  a  dressing-case.  As  to 
tnis  and  other  matters,  there  was  conflicting  evidence  raising  several 
questions  of  liability  against  the  defendant. 

The  jury  were,  in  effect,  directed,  as  to  the  part  of  the  case  now  to 
be  considered,  that  the  defendant  was  not  bound  to  take  more  care  of 
her  house  and  the  things  in  it  than  a  prudent  owner  would  take,  and 
that,  if,  upon  the  conflicting  evidence,  they  found  that  the  door  was 
negligently  left  ajar  by  the  servant,  but  that  this  was  the  only  evidence 
to  fix  the  defendant  with  negligence,  the  plaintiff  would  fail.  And  I 
remarked  that,  if  the  defendant  had  taken  the  requisite  care  to  have 
none  but  trustworthy  servants,  one  act  of  such  negligence  on  the  part 
of  a  servant  would  not  show  the  want  of  the  care  of  a  prudent  owner, 
as  no  care  could  guard  against  such  an  event. 

*1 4Q1  *'^^^  plaintiff  objected  that  in  this  there  were  two  misdirections. 
^  First :  in  stating  that  the  keeper  of  a  boarding-house  was  not 
liable  for  a  loss  by  theft  if  the  sole  ground  of  charge  was  that  the 
negligence  of  a  servant  in  thus  leaving  a  door  open  had  given  a  facility 
for  the  theft ;  and,  secondly,  in  observing  that,  if  requisite  care  had 
been  taken  by  the  defendant  to  have  none  but  trustworthy  servants, 
one  such  act  of  negligence  by  a  servant,  as  was  in  question,  would  not 
prove  want  of  the  care  which  a  prudent  owner  would  take.  And  be 
contended :  First :  that  the  defendant  must  be  liable  for  the  loss  by 
theft  if  the  servant  negligently  left  the  door  open :  and.  Secondly : 
that  whenever  a  master  is  liable  for  the  act  of  a  servant,  it  is  contrary 
to  the  English  law  to  inquire  whether  he  took  care  to  have  none  bat 
trustworthy  servants. 

With  respect  to  the  first  point,  he  relied  upon  the  liability  of  certain 
bailees  for  reward ;  such  as  wharfingers,  agisters,  and  hirers,  who  have 
the  duty,  arising  from  their  contract  of  bailment,  to  keep  the  goods 
with  care,  and  to  deliver  them  again ;  and,  if  they,  by  their  servants, 
to  whom  they  may  delegate  their  duty  of  so  keeping,  are  guilty  of 
negligence  contrary  to  their  duty,  and  the  goods  are  lost  thereby,  they 
are  responsible  to  the  bailor  for  the  loss.  Thus,  if  the  servant  of  the 
hirer,  leaving  the  stable  door  open,  or  of  the  agister  the  gate  of  the 
field,  or  of  the  wharfinger  the  door  of  the  warehouse,  makes  the  master 
liable  by  reason  of  that  negligence,  he  urged  that  therefore,  by  analogy, 
if  the  defendant's  servant  left  the  house  door  open,  he  made  his  mistress 
liable  by  reason  of  that  negligence.  Furthermore,  he  relied  on  the 
liability  of  masters  for  any  act  of  wrong,  causing  damage  to  another, 

*1  '^Ol  ^^^^  ^^  ^^^  "^servant  in  the  course  of  his  employ ;  such  as  a 
-^  collision  in  driving :  and  in  considering  this  liability  the  care  of 
the  master  in  choosing  trustworthy  servants  is  immaterial:  and  the 
plaintiff  urged  that  the  omission  of  the  defendant's  servant,  by  negli- 
gence, to  shut  the  door  was  analogous  to  the  acts  of  wrong  by  servants) 
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wUch,  in  this  class  of  cases,  have  made  their  masters  liable  for  the 
resulting  damage ;  and  that  the  care  of  the  defendant  to  have  a  trnst- 
irorthy  servant  was  therefore  immaterial:  and  so  this  was  also  a 
misdirection. 

Bat  I  am  of  opinion  that  there  was  no  misdirection.  The  observa- 
tions were  made  with  reference  to  the  conflicting  evidence  of  the  two 
parties,  and  were  adapted  to  the  different  suppositions  arising  upon 
that  conflict.  The  main  principle  was,  that  the  defendant's  duty  wad 
performed,  if  she  took  such  care  of  the  house  and  things  in  it  as  H 
prudent  owner  would  take :  this  the  plaintiff  does  not  dispute.  It 
Beems  to  me  to  follow,  that  the  direction  first  complained  of  is  correct ; 
it  being  an  application  of  this  principle.  For  the  door  might  be  left 
open,  in  the  manner  alleged,  dj  a  servant  without  any  want  of  any 
degree  of  care  on  the  mistress's  part ;  seeing  that  the  owner  of  a  house 
cannot  always  be  at  the  front  door ;  and,  when  he  is  absent,  the  fact 
may  occur  notwithstanding  every  precaution  on  his  part  to  prevent  it. 
And,  with  respect  to  the  second  observation  which  is  objected  to,  it  was 
merely  explanatory  of  the  direction  that  there  would  be  no  liability  for 
this  act  of  negligence,  but  there  might  be  liability  if  the  evidence 
proved  other  grounds  for  charging  the  defendant.  Now,  if  the  direction 
as  to  non-liability  was  right,  the  observation  explanatory  of  it  was 
right ;  and,  if  it  was  not,  the  misdirection  is  established  without  refer- 
ence to  *this  observation.  I  therefore  pass  it  without  further  p^-  -- 
notice,  and  proceed  to  the  substantial  question,  which  is,  Whe-  '- 
ther  the  keeper  of  a  boarding-house  be  liable  to  a  boarder  for  the  value 
of  any  goods  stolen  from  the  house,  if  the  negligence  of  a  servant, 
towards  the  mistress,  such  as  an  omission  to  shut  the  door  according  to 
her  order,  has  given  a  facility  for  theft  ?  Which  question  I  answer  in 
the  negative,  on  the  grounds  that  there  is  no  precedent  or  principle 
establishing  such  a  liability :  and  that  there  is  no  analogy  between  this 
case  and  either  of  the  two  classes  of  cases  above  mentioned. 

First :  the  absence  of  any  precedent  establishing  such  a  liability  is 
strong  to  show  its  non-existence ;  for,  if  it  existed,  the  occasion  for 
enforcing  it  must  have  often  occurred.  Boarding-houses  have  been  nu- 
uerous:  and  it  is  reasonable  to  suppose  that  thefts  in  them  have 
occurred,  which  were  facilitated  by  the  negligence  of  servants.  Also, 
if  the  keepers  of  boarding-houses  would  be  liable  on  the  grounds  here 
alleged,  so  also  would  the  letters  of  lodgings,  the  same  reasoning  ap- 
plying equally  to  each ;  and  yet  no  decision  or  dictum  or  treatise  has 
been  found  to  sanction  the  notion  of  this  supposed  liability,  or  to  give 
a  principle  on  which  it  could  rest. 

Secondly :  there  is  no  analogy  between  the  present  case  and  either 
of  the  two  classes  of  cases  relied  on  for  the  plaintiff.  In  the  class  of 
cases  relative  to  certain  bailees  for  reward,  who  are  liable  for  the  loss 
of  the  goods  if  they  are  stolen  through  the  negligence  of  their  8ervantS| 
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tbe  goods  are  delivered  to,  and  are  in  the  poBsesBion  of,  the  bailee,  who, 
\>y  the  contract  of  bailment  for  reward,  undertakes  a  private  duty  to  the 
bailor  to  keep  them  with  care,  and  to  deliver  them  again ;  and  this 
*i  ^91  pn^&te  duty  is  the  test  to  ascertain  whether  any  ^alleged  state 

^  of  facts  amounts  to  actionable  negligence;  for  the  question, 
whether  given  facts  amount  to  actionable  negligence,  depends  upon  the 
legal  duty  owed  to  the  party  who  affirms  the  negligence  to  be  a  breach 
of  the  duty  owing  to  him  by  the  opposite  party.  But,  in  the  present 
case,  there  is  no  delivery  of  the  goods  of  the  plaintiff  to  the  defendant: 
there  is  no  contract  by  the  defendant  to  keep  them  with  care  and  deli- 
ver them  again ;  there  is  no  reward  in  respect  of  goods,  the  terms 
being  the  same  for  a  boarder  whether  with  or  without  goods ;  there  is 
no  duty  of  keeping  owing  from  defendant  to  plaintiff,  and,  consequently, 
no  measure  by  which  to  try  whether  any  given  act,  such  as  leaving  a  door 
open,  b  actionable  negligence  contrary  to  that  duty.  The  goods  of  the 
plaintiff  in  this  case  remained  in  her  possession  and  und«r  her  control,  and 
were  disposed  of  by  her  as  she  chose,  without  notifying  what  she  had 
done  to  the  defendant.  The  bailee  for  reward  has  possession,  and  can 
apply  care  to  guard,  and  undertakes  to  do  so :  the  defendant  had  no 
possession  and  could  apply  no  care  to  goods  which  she  knew  not  of. 
The  decisions  that  a  bailee  by  deposit  is  not  liable  for  a  theft  by  his 
own  servants  unless  there  was  negligence  of  himself,  are  in  favour  of 
the  defendant ;  for  she  had  not  the  same  duty  to  keep  with  care  as  a 
depositary  has,  not  having  had  the  possession.  In  Foster  v.  The  Essex 
Bank,  17  Massachusetts  Reports,  479,  cited  from  American  Reports  in 
Story  on  Bailments,(a)  and  Finucane  v.  Small,  1  £sp.  N.  P.  G.  315,  it 
appears  that  the  servants  of  the  depository  stole  the  deposit,  and  the 
^^  f.Q-|  masters  were  held  not  liable.   Now,  if  a  depository  is  *not  liable 

-^  for  an  actual  theft  by  his  servant,  it  seems  to  me  that  he  ought 
not  to  be  liable  for  a  theft  facilitated  by  the  negligence  of  his  servants. 
In  the  other  class  of  cases,  relied  upon  by  the  plaintiff,  where  the  mas- 
ter is  held  liable  for  the  act  of  the  servant,  the  servant  has,  in  the  course 
of  his  employ,  caused  damage  by  a  misfeasance,  in  violating  some  public 
or  private  right  of  the  complainant.  The  usual  example  of  this  species 
of  liability  is  in  cases  of  collisions  on  highways,  there  being  a  public 
right  to  the  safe  use  of  highways,  and  a  correlative  duty  not  to  ob- 
struct that  use ;  and  the  master  who,  by  himself  or  his  servant,  makes 
a  wrongful  collision,  violates  the  public  right,  and  is  liable  for  the  con- 
sequent damages ;  and,  though  this  doctrine  has  been  said  to  apply 
when  the  servant  is  guilty  of  an  omission  only,  and  the  damage  arises 
from  an  act  of  a  stranger,  as  where  the  cart  was  left  by  the  servant, 
and  a  stranger  struck  the  horse,  which  backed  into  the  plaintiff's  win- 
dow ;  Illidge  v.  Goodwin,  5  C.  &  P.  190  (E.  C.  L.  R.  vol.  24) :  still, 
the  true  ground  of  the  decision,  as  expressed  by  the  judge  there,  is 

(a)  See  seetf.  71,  88, 181  (pp.  77, 100,  303,  6Ui  ^d.). 
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that  it  is  a  misfeasance  to  place  a  horse  and  cart  without  attendance 
in  a  public  street ;  and  the  damage  was  sufficiently  connected  with  that 
misfeasance.  Here,  the  defendant  by  her  servant  had  been  guilty  of 
no  misfeasance ;  the  omission  to  shut  the  front  door  violated  no  public 
right  of  the  plaintiff,  and  was  in  no  sense  an  injury  to  her.  Thus  the 
supposed  analogy  between  the  present  case  and  the  cases  of  misfea- 
sance by  servants  fails,  from  the  difference  of  the  acts  complained  of. 
It  fails  also  in  respect  of  the  remoteness  of  the  damage.  In  cases  of 
collision  the  damage  is  immediate  from  the  injury ;  but,  in  the  present 
case,. the  thing  complainied  of  is  the  '^open  door,  which,  by  itself,  p^.  ^ 
was  harmless ;  and  the  damage  arose  from  the  wilful  trespass  '- 
of  a  third  person  who  entered  and  stole ;  and  therefore  the  supposed 
analogy  between  a  mere  omission  to  close  a  door  and  direct  damage  to 
person  or  property  from  wrongful  collision,  fails  doubly. 

The  unlimited  extent  of  the  liability  for  unknown  goods,  and  the  im- 
possibility to  guard  against  all  negligence  in  every  servant,  and  the 
unreasonableness  of  charging  a  party  for  the  loss  of  goods  which  he 
never  was  intrusted  to  keep,  are  strong  against  now  imposing,  for  the 
first  time,  such  an  uncompensated  risk  on  the  keepers  of  lodging- 
houses;  and  I  know  of  no  reason  for  imposing  of  it. 

I  therefore  think  that  the  plaintiff's  rule  for  a  new  trial  should  be 
discharged. 

WiQHTMAN,  J. — ^This  was  an  action  against  the  defendant,  who  kept 
a  boarding-house,  for  the  loss  of  a  box  belonging  to  a  guest,  through 
the  negligence  and  want  of  reasonable  care  on  the  part  of  the  de- 
fendant and  her  servants.  The  declaration  alleged  that  the  plaintiff 
became  a  guest  in  the  boarding-house  of  the  defendant,  on  the 
terms,  amongst  others,  that  the  defendant  would  take  due  and  rea- 
Bonable  care  of  the  goods  of  the  plaintiff,  whilst  they  were  in  the 
house  of  the  defendant,  for  hire  and  reward  to  the  defendant  in  that 
behalf;  and  that  it  then  became  the  duty  of  the  defendant,  as  such 
lioarding-house  keeper,  by  herself  and  her  servants,  to  take  such  due 
and  reasonable  care  of  the  goods  of  the  plaintiff  whilst  she  remained  as 
a  guest  with  the  goods  in  the  defendant's  house.  No  special  terms 
were  proved  upon  the  trial;  and  it  did  not  appear  *that  there  r^r-i rr 
were  any  beyond  such  as  would  be  implied  by  law  from  the  rela-  *- 
tion  of  boarding-house  keeper  and  guest,  who  was  to  pay  for  her  board 
and  lodging. 

The  declaration  alleges  that  one  of  the  terms  was  <<  to  take  due  and 
reasonable  care  of  the  said  goods  of  the  plaintiff:"  and  the  first  ques- 
tion is,  what  degree  of  care,  if  any,  is  required  by  law  of  a  boarding- 
honse  keeper  in  respect  of  the  property  of  a  guest,  which  is  no  further 
in  the  care  or  charge  of  the  boarding-house  keeper,  either  actual  or  by 
legal  implication,  than  by  being  in  the  house.  In  the  case  of  an  inn- 
keeper, the  property  of  the  guest  is,  by  legal  implication,  in  the  actual 
cmre  and  custody  of  the  innkeeper,  who,  by  custom,  la  responsible  for 
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their  safety  at  all  events,  with  some  rare  exceptions.  In  the  case  of  a 
bailee  of  goods  to  whom  they  are  actually  delivered,  and  who  has  the 
care  and  custody  of  them,  as  in  the  case  of  an  agister  of  cattle,  or  the 
borrower  of  a  horse,  a  certain  degree  of  care  is  required  in  the  keeping 
the  property  which  they  have  in  their  possession:  and,  in  some  cases 
of  bailment,  the  bailee  is  only  bound  to  take  as  much  care  of  the  goods 
in  his  actual  custody  and  possession  as  if  they  were  his  own.  I  can 
find  no  authority  for  holding  that  a  boarding-house  keeper  is  a  baike 
of  the  goods  of  his  guest  at  all,  or  that  he  is  bound  to  take  more  care 
about  the  goods  or  his  guest,  which  are  no  further  given  into  his  care 
than  by  being  in  his  house  with  the  guest,  than  he,  as  a  prudent  owner, 
would  take  with  respect  to  his  own.  If  he  is  bound  to  no  more  care 
than  that,  my  brother  Erie's  direction  seems  to  me  to  be  perfectly  right 
and  well  warranted  by  the  evidence  in  the  case.  The  utmost  care  of 
a  prudent  owner  might  fail  frpm  the  unforeseen  negligence  or  dishonesty 
*1  f^f^l  ^^  ^  servant,  against  which  it  *might  be  impossible  for  him  to 
^  guard.  If  he  is  guilty  of  negligenoe  in  the  selection  of  his  ser- 
vants, or  in  keeping  such  as  he  may  well  distrust,  he  can  hardly  be 
considered  as  taking  the  care  of  a  prudent  owner,  and  on  that  ground 
might  be  liable  for  a  loss  occasioned  by  the  servant's  negligence. 

It  has  been  suggested  that  the  defendant  would  have  been  liable,  in 
case  she  had  herself  negligently  left  the  door  open,  and  the  property 
of  the  plaintiff  had  been  lost  by  such  negligence :  and  that,  if  she  would 
have  been  liable  in  case  of  her  own  negligence,  she  would  be  also  liable 
for  a  loss  occasioned  by  a  similar  negligence  of  her  servants.  I  do  not 
by  any  means  agree  to  this.  A  prudent  owner  would  not  himself  leave 
the  street-door  open  and  expose  his  property  needlessly  to  depreda- 
tion ;  but  the  most  careful  owner  cannot  be  secure  against  the  negli- 
gence of  his  servants ;  all  that  he  can  do  is  to  endeavour  to  secure  such 
as  are  careful.  I  may  add  that  this  appears  to  be  the  first  attempt  to 
fix  such  a  liability  upon  the  keeper  of  a  boarding-house :  at  least  no 
instance  of  such  an  action  as  the  present  was  cited,  founded,  not  upon 
any  special  terms  agreed  upon,  but  upon  the  mere  relation  of  boarding- 
house  keeper  and  guest. 

Upon  the  whole,  it  appears  to  me  that  there  is  no  sufficient  ground 
for  the  plaintiff  to  complain  of  the  direction  given  to  the  jury  by  the 
learned  Judge,  and  that  the  rule  should  be  discharged. 

GoLERiDQE,  J. — The  declaration  in  this  case,  which  has  been  a^eady 
fully  stated,  alleges,  by  way  of  inducement,  that  one  of  the  terms,  on 
which  the  plaintiff  became  a  guest  in  the  boarding-house  of  the  de- 
^^.-^  fendant,  *wa8  that  defendant  would  take  due  and  reasonable 
^  care  of  the  goods  of  the  plaintiff,  whilst  they  were  in  the  house 
of  the  defendant,  for  hire  and  reward  to  the  defendant  in  that  behalf, 
and  that  it  then  became  the  duty  of  the  defendant,  as  such  boarding- 
house  keeper,  by  herself  and  her  servants,  to  take  such  due  and  reason* 
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able  care  of  the  goods  of  the  plaintiff  whilst  she  remained  as  a  guest 
irith  the  goods  in  the  defendant's  house :  a  breach  of  this  duty  is  then 
assigned,  and  a  loss  of  some  of  the  plaintiff's  goods  by  the  neglect  of 
the  defendant  and  her  servants  to  take  such  due  and  reasonable  care. 
The  pleas  raise  issues  both  upon  the  duty  and  the  breach. 

It  appeared  in  evidence  that  the  defendant  was  the  keeper  of  a 
boarding-house,  and  that  the  plaintiff  had  been  for  some  weeks  her 
guest  in  it,  paying  between  22.  and  82.  per  week.  She  had  the  use  of 
sitting,  drawing  and  dining  rooms,  in  common  with  others,  her  own 
bed  room,  her  board,  and  the  attendance  of  the  servants,  among  whom 
irere  a  butler  and  page ;  and  these,  when  required,  went  on  errands 
for  the  guests,  and  carried  their  luggage  to  and  from  their  rooms,  when 
they  arrived  and  departed. 

On  the  10th  December  in  the  evening,  the  plaintiff  was  to  leave  the 
house  and  to  dine  before  she  went.  About  half  past  five,  being  in  her 
bed  room,  she  was  told  dinner  was  ready,  by  one  of  the  men  servants, 
to  whom  she  gave  part  of  her  luggage,  to  take  down  stairs ;  and  the 
other  servant  afterwards  carried  down  the  remainder :  all  were  placed 
in  the  hall  near  the  fore  4oor.  Shortly  before  her  departure,  she  sent 
the  butler  out  to  a  shop  near  for  biscuits ;  and  it  was  not  seriously  con- 
tested by  the  defendant's  witnesses  that  this  servant,  going  out,  left 
the  fore  door  ajar,  and  a  thief,  profiting  *by  the  opportunity,  ^^^  -^ 
entered  and  carried  off  a  box  of  the  plaintiff's  containing  valuable  ^ 
property.  There  was  no  evidence  whether  the  defendant  had  received 
a  character  for  carefulness  with  the  butler  when  he  entered  her  service. 
There  was  conflicting  evidence  whether  he  had  on  former  occasions  left 
the  door  ajar,  and  if  so,  whether  that  was  within  the  knowledge  of  the 
defendant ;  and  also  whether  any  former  robberies  attributable  to  the 
same  cause  had  occurred. 

Upon  this  evidence,  it  has  been  contended  that  the  plaintiff  should 
have  been  nonsuited,  on  the  ground  that  there  was  no  duty  on  the 
defendant  to  take  such  care  of  the  plaintiff's  goods  as  alleged  fn  the 
declaration ;  but,  unless  it  can  be  established  that  the  defendant  was 
not  bound  to  take  any  care,  it  must  be  admitted  she  was  bound  to  take 
due  and  reasonable  care.  It  seems  to  me  perfectly  cl^ar  she  was  bound 
to  take  some  care ;  and  that  my  brother  Erie  was  quite  right  in  refusing 
to  nonsuit. 

The  more  important  and  more  contested  question  remains :  what  was 
the  extent  of  care  which  was  due  and  reasonable  under  the  circum- 
atances,  and  whether  the  defendant  has  failed  in  the  discharge  of  that 
which  was  incumbent  on  her.  If  we  were  to  consider  the  cases  of  inn- 
keeper and  boarding-house  keeper  on  principle  merely,  it  would  seem 
that  the  latter  would  be  required  to  take  at  least  as  much  care  of  the 
goods  of  a  guest  as  the  former.  Whether  I  am  staying  at  an  inn,  or  a 
boardmg-house,  there  is  ordinarily  neither  more  nor  less  of  an  express 
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bailment  of  my  goods  to  the  master  of  the  house :  in  both  cases  the 
custody  of  the  goods,  such  as  it  is,  is  incident  to  myself  being  there  as 
♦1  W\  S^^^^ '  ^^^  ^^^  ^  '^^  consideration  of  valuable  reward :  *while  in 
^  the  case  of  the  innkeeper  there  is,  in  the  absence  of  any  lawful 
excuse,  a  necessity  to  receive  me,  which  does  not  exist  in  regard  to  the 
boarding-house  keeper.  My  being  received  into  the  house  at  all  is 
owing  to  a  purely  voluntary  contract,  of  which  the  reception  of  nj 
goods  is  a  necessary  part  (for  it  would  be  simply  absurd  to  suppose  my 
lodging  in  a  house,  and  not  bringing  with  me  my  clothes  and  articles 
of  personal  use) ;  and  a  pecuniary  reward  is  the  consideration.  The 
liability  of  the  innkeeper,  as  indeed  other  incidents  to  his  position,  do 
not  however  stand  on  mere  reason,  but  on  custom,  growing  out  of  a 
state  of  society  no  longer  existing ;  and  I  agree  that  it  cannot  be 
extended  in  all  respects  to  the  boarding-house  keeper.  But  the  liability 
of  this  last  must  be  measured  by  what  is  reasonable :  be  receives,  for 
hire  and  reward,  into  his  house  a  guest  with  clothes  and  personal  chat- 
tels ;  he  finds  him  servants  to  attend  on  him,  or  he  attends  on  him 
himself;  he  supplies  him  with  food,  prepared  by  himself  or  his  servants; 
and  he  reserves  to  himself  the  general  control  of  the  house,  and  under- 
takes, in  a  general  way,  for  its  security  from  without.  I  do  not  know 
that,  in  measuring  the  liability  resulting  from  these  circumstances,  it  is 
necessary  to  reduce  it  under  any  one  of  the  five  heads  enumerated  by 
Lord  Holt  in  Coggs  v.  Bernard,  2  Ld.  Raym.  909  ;(a)  there  may  be  no 
express  or  independent  bailment  reducible  under  any  one  of  them :  and 
yet  there  may  be  a  liability  where  they  sustain  damage  or  are  lost  by 
the  misconduct  or  negligence  of  the  boarding-house  keeper.  It  seems 
therefore  the  right  course,  with  a  view  to  the  present  case,  to  inquire 
•1fi01  ^^^  ^^^^  neglects  a  boarding-house  ^keeper  will  be  liable  if  they 
^  are  personally  his  own,  and  then  to  see  what  difference,  if  any, 
it  will  make  if  they  are  his  servants'. 

Now,  if  the  defendant  here  had  neglected  to  give  the  plaintiff  a  dry 
bed,  'or  wholesome  food,  and  the  plaintiff  had  become  sick  in  conse- 
quence, if  the  defendant  had  by  negligence  lost  the  boots  or  shoes,  or 
any  articles  of  the  plaintiff's  dress,  which,  in  the  course  of  attendance 
on  her,  she  had  taken  to  clean,  it  cannot  be  doubted  that  she  would 
have  been  liable  to  make  recompense  in  damages.  The  defendant  then, 
it  must  be  admitted,  was  bound  in  her  own  person  to  exhibit  ordinary 
care  towards  the  plaintiff  and  her  goods ;  for  ordinary  care  would  pre- 
sumably have  prevented  any  of  these  things  happening.  If  now  the 
jury,  who  decided  the  present  case,  had  had  to  consider  the  character 
of  what  occurred  in  the  defendant's  house,  supposing  the  defendant 
had  been  without  servants,  or  had  in  the  particular  instance  attended 
on  the  plaintiff  herself,  would  they  have  thought  that  ordinary  care  had 
been  exhibited  ?     On  this  supposition  the  facts  would  have  stood  thus : 

(a)  See  notei  to  &  0.  to  1  SmlUi'i  Lead.  Ca.  96. 
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the  defendant,  having  placed  the  plaintiff's  goods  near  to  the  fore  door 
in  the  hall,  goes  out  on  a  winter's  evening,  between  five  and  six,  when 
the  light  is  gone,  and  leaves  the  fore  door  ajar  in  a  street  in  London, 
whereby  a  thief  has  opportunity  to  enter  and  carry  them  away.  Could 
a  jury  have  said  that  that  was  an  act  consistent  with  ordinary  care  ? 
If  the  door  was  purposely  left  open,  was  it  or  not  reckless  so  to  do  ? 
If  unintentionally,  was  it  or  not  the  neglecting  of  a  very  simple  and 
easy  piece  of  caution,  the  ascertaining  whether  it  was  open  or  shut  ?  I 
need  not  say  what  the  answer  of  the  jury  must  have  been:  it  is  r^i^^*^ 
enongh  that,  under  such  circumstances,  it  *would  have  been  a  '- 
proper  question  for  their  consideration. 

But  It  will  be  said  that,  in  fact,  here  the  negligence  was  the  act  of 
the  servant.  And  therefore  we  are  to  see  next  what  difference  that 
makes  in  the  case.  Waiving  for  a  moment  the  question  of  liability,  I 
think  it  must  be  admitted  that  the  quality  of  the  act  itself  will  not  be 
altered  by  a  change  of  the  agent :  if  it  would  have  been  negligence  in 
the  mistress,  it  will  not  be  less  negligence  in  the  servant ;  if  it  would 
have  been  no  answer,  in  the  case  of  the  former,  that  she  had  always 
before  and  in  all  other  respects  been  very  careful,  and  that  this  was  a 
single  instance,  so  in  respect  of  the  servant,  and  as  against  him,  the 
same  excuse  would  not  have  availed.  The  mistress  might  have  deserved 
the  character  generally  of  a  prudent  housekeeper,  and  the  servant  of  a 
eareful  domestic ;  yet,  if,  in  the  particular  instance,  either  had  been 
negligent,  and  thereby  injured  the  plaintiff,  each  must  have  answered  in 
damages.  This  rule  must  prevail  wherever  on  the  maxim  of  respondeat 
superior  the  master  is  answerable  for  the  servant,  whether  in  the  way 
of  commission  or  omission.  In  no  such  case  can  the  master  excuse 
himself  by  showing  the  care  he  had  taken  in  the  selection  of  this 
servant,  or  that  servant's  previous  good  character  and  conduct.  If 
A.'s  coachman,  being  in  one  instance  careless  or  drunk,  in  driving  hia 
master's  carriage  in  his  service  runs  over  B.,  and  B.  sustains  an  injury, 
A.  cannot  excuse  himself  from  answering  for  it  because  he  had  taken 
all  imaginable  care  in  selecting  him  for  his  servant,  or  because  he  had 
had  the  best  of  characters  with  him  from  his  last  employer,  or  because 
BQch  misconduct  in  a  long  course  of  years  had  never  happened  before. 
And  this  is  so,  ^because  he  is  to  answer  for  the  act  as  if  it  were  rui^M 
his  own ;  and,  if  it  were  his  own  act,  excuses  of  this  kind  would  ^ 
be  ouavailing. 

Hy  brother  Erie,  at  the  trial,  considered  the  present  case  not  to  fall 
within  this  rule.  He  separated  the  servant's  alleged  negligence  from 
the  defendant's,  and  so  directed  the  jury,  in  such  terms,  that,  unless 
they  thought  both  concurred  (that  is,  unless  the  servant  were  negligent 
in  the  act  which  he  did,  and  the  defendant  also  negligent  in  keeping  the 
aervant),  the  jury  would  understand  that  they  ought  to  find  their  verdict 
for  the  defendant. 
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After  much  consideration,  I  cannot  agree  to  this.  It  seems  to  me  a 
novelty  in  the  law,  without  foundation  in  any  satisfactory  principle, 
complicating  the  inquiry  for  the  jury  very  inconveniently,  and  likely  to 
lead  them  to  unjust  conclusions.  It  will  he  observed  that  I  have  not 
attempted  to  lay  down  any  precise  definition  of  the  amount  or  kind  of 
care  which  the  defendant  was  bound  to  have  taken  of  the  plaintiff's 
goods :  but  let  the  rule  be  that  ahe  was  only  bound  to  take  such  as  a 
prudent  householder  would  take  of  his  own  (and  less  than  this  it  can 
scarcely  be),  yet,  if  you  understand  and  apply  that  rule  in  the  sense  in 
which  my  brother  Erie  applied  it,  it  is  obvious  that  it  is  consistent  with 
the  grossest  negligence,  even  misfeasance,  on  the  part  of  the  servant ; 
for  a  mistress,  who  uses  all  ordinary  care  in  the  hiring  and  overlooking 
of  her  domestics,  may  yet  have  careless  or  wilful  servants,  or  drunken 
ones,  or  she  may  unfortunately  have  a  servant  who  is  commonly  sober, 
and  yet  who,'  upon  one  occasion,  being  intoxicated,  may  occasion  great 
loss  or  injury  to  the  goods  of  the  guest  in  the  house ;  and  this  may 
happen  in  the  performance  of  services  for  the  mistress  in  her  place, 
^IMl  ^^^  ^^^  which  the  ^mistress  is  paid,  and  yet  the  mistress  will  not 
^  be  answerable.  If  the  rule,  so  understood,  be  applicable  to  the 
case  of  negligence  or  omission,  I  cannot  see,  in  reason,  why  it  is  not 
equally  applicable  to  misfeasance  and  commission.  The  same  care  may 
have  been  taken  in  the  selection  of  servants  guilty  of  the  latter  in  the 
grossest  degree,  as  of  the  former ;  and  if  that  care  be  used  the  master 
will  have  done  all  that,  according  to  the  rule,  is  required  of  him.  But 
it  seems  to  me,  the  same  answer  applies  in  both ;  the  guest  is  entitled 
to  the  due  and  reasonable  care  absolutely ;  he  comes  to  the  house,  and 
pays  his  money  for  certain  things  to  be  rendered  in  return,  among 
others  the  care  I  speak  of;  to  him  it  is  indifferent  whether  the  master 
renders  them  in  person  or  by  a  servant ;  it  is  the  master  who  engages 
for  them;  the  guest  does  not  stipulate  for  wholesome  food,  if  the 
master  has  a  good  and  careful  cook ;  or  a  dry  bed  or  clean  room,  if  the 
housemaid  be  cleanly  and  careful ;  or  punctual  obedience  to  his  orders, 
if  the  domestics  are  civil  and  careful.  He  stipulates  for  all  this 
directly  from  the  master,  having  no  control  himself  over  the  servants, 
and  having  nothing  to  do  with  the  master's  judiciousness,  or  care,  or 
good  fortune,  in  selecting  them.  And  the  duty  of  the  master  must  be 
measured  by  the  same  rule ;  he  undertakes  to  the  guest,  not  merely  to 
be  careful  in  the  choice  of  his  servants,  but  absolutely  to  supply  him 
with  certain  things,  and  to  take  due  and  reasonable  care  of  his  goods. 

When  indeed  we  speak  of  taking  the  same  care  of  the  guest's  goods 
as  a  prudent  owner  would  take  care  of  his  own,  we  do  not  speak  of  a 
habit  or  character  generally ;  but  we  apply  it  to  the  particular  instance 
upon  which  the  question  arises  in  judgment.     Occasional  carelessness 


♦164] 


'^'of  conduct  is  consistent  with  general  carefulness  of  character, 
though  it  is  not  commonly  found  with  it.    A  man,  therefore, 
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may  be  a  prudent  owner,  and  yet  not  in  every  instance  take  good  care 
of  his  own  property.  The  only  practical  qaestion  therefore  turns  upon 
the  quality  of  the  individual  act.  Has  such  care  been  shown  in  the 
purticular  instance,  as  the  party  injured  had  a  right  to  insist  on  ?  If 
it  has  not,  he  must  be  answerable  who,  expressly  or  impliedly,  has 
undertaken  for  a  sufficient  consideration  to  show  it*  It  may  be  said 
that  this  may  sometimes  lead  to  hard  consequences ;  and  no  doubt,  the 
liability  of  masters  for  the  acts  or  omission  of  their  servants  weighs 
heavily  on  them ;  but  the  hardship  would  be  at  least  equal  if  the  master 
were  not  liable ;  and  it  would  be  attended  with  injustice  too.  If  the 
master  be  morally  innocent,  so  must  the  injured  party  be  also ;  for  he 
cannot  recover,  if  by  his  own  misconduct  or  negligence  he  has  contri- 
buted to  the  loss :  and,  of  two  innocent  persons,  surely  he  should  sufier 
through  whom  it  is,  by  the  employment  of  another,  the  mischief  has 
been  occasioned. 

I  think  therefore  that  the  case  should  go  down  to  a  new  trial. 

Lord  Oampbbll,  C.  J. — ^After  having  considered  this  case  very  deli- 
berately, I  come  to  the  conclusion  that  the  rule  for  a  new  trial  ought  to 
be  made  absolute. 

I  think  that  the  application  for  a  nonsuit  was  properly  refused,  and 
that  the  defendant  was  not  entitled  to  a  verdict  on  the  fourth  plea, 
denying  that  the  plaintiff  was  received  into  the  boarding-house,  with 
her  goods,  on  the  terms  mentioned  in  the  declaration.  The  declaration 
neither  alleges  a  bailment  into  the  personal  custody  of  '^'the  ri^-tn^- 
defendant,  nor  charges  an  absolute  duty  to  keep  safely.  The  ^ 
defendant  did  receive  the  plaintiff  with  her  goods,  on  the  terms  of 
providing  her  with  rooms,  furniture,  meat,  drink,  servants'  attendance 
and  other  necessaries,  and  of  taking  due  and  reasonable  care  of  her 
goode  while  they  were  in  the  $aid  houee  and  plaintiff  remained  euek 
guett  therein;  i.  e.  such  due  and  reasonable  care  as  a  boarding-house 
keeper  ought  to  take  of  the  goods  of  a  guest.  This  by  no  means 
amounted  to  the  care  which  an  innkeeper  is  bound  to  take  of  the  goods 
of  a  guest,  or  the  care  required  of  a  bailee  with  whom  goods  are  depo- 
sited to  be  safely  kept  and  returned  to  the  owner ;  although  the  duty, 
whatever  the  extent  of  it  might  be,  was  not  undertaken  gratuitously. 
The  evidence  adduced  by  the  defendant  was  very  strong  to  rebut  the  case 
of  negligence  made  by  the  plaintiff,  and  even  to  show  negligence  on 
the  part  of  the  plaintiff  as  conducive  to  the  loss ;  but  I  cannot  bring 
myself  to  think  that  the  three  questions  were  properly  left  to  the  jury : 
1st,  «« Whether  the  loss  happened  from  the  negligence  of  the  servant 
in  leaving  the  door  open  ?"  2dly,  « If  it  did.  Whether  there  was  any 
negligence  in  the  defendant  in  hiring  or  keeping  such  a  servant  ?"  and 
Sdly,  (( Whether  there  was  negligence  on  the  part  of  the  plaintiff  which 
conduced  to  the  loss?"  If  the  jury  should  think  that  there  was  no 
negligence  in  the  servant  in  respect  to  leaving  the  door  open,  they  wero 
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to  find  for  the  defendant.  And  this  was  quite  proper.  Bat,  altbongh 
there  should  be  negligence  in  the  servant  in  leaving  the  door  open, 
however  gross  it  might  be,  still  the  jury  were  to  find  for  the  defendant 
unless  there  was  negligence  in  the  defendant  in  hiring  and  keeping 
such  a  servant.  The  third  question  was  to  arise  only  if  the  two  first 
were  answered  favourably  for  the  plaintiff. 
*1fifil      *^^^i  ^f  ^^^  l<>ss  arose  from  gross  negligence  in  the  servant, 

-^  I  cannot  say  that  the  defendant  might  not  be  liable,  although  she 
was  not  guilty  of  any  negligence  in  hiring  or  keeping  the  serfant 
Low  as  the  duty  of  a  boarding-house  keeper  may  be,  with  respect  to 
the  care  of  the  goods  of  a  guest,  compared  to  that  of  an  innkeeper,  I 
cannot  go  so  far  as  to  say  that  in  no  case  can  he  be  liable  for  loss  of 
goods  by  the  negligence  of  a  servant,  although  he  was  not  guiltj  of 
any  negligence  in  hiring  or  keeping  the  servant.  I  by  no  means  say 
that,  if  the  loss  of  the  plaintiff's  dressing-case  arose  from  the  servant 
having  by  mistake  left  the  door  ajar  when  he  intended  to  shut  it,  the 
defendant  must  be  liable  for  the  loss ;  but  I  think  there  may  be  negli- 
gence in  a  servant  in  leaving  the  outer  door  of  a  boarding-house  open, 
whereby  the  goods  of  a  guest  are  stolen,  which  might  render  the  master 
liable.  I  think  there  is  a  duty  on  his  part,  analogous  to  that  incumbent 
on  every  prudent  householder,  to  keep  the  outer  door  of  the  house  shut 
at  times  when  there  is  a  danger  that  thieves  may  enter  and  steal  the 
goods  of  the  guests.  If  he  employs  servants  to  perform  this  duty, 
while  they  are  performing  it  they  are  acting  within  the  scope  of  their 
employment,  and  he  is  answerable  for  their  negligence.  He  is  not 
answerable  for  the  consequences  of  a  felony,  or  even  a  wilful  trespass, 
committed  by  them :  but  the  general  rule  is,  that  the  master  is  an8we^ 
able  for  the  negligence  of  his  servants  while  engaged  in  ofBces  which 
he  employs  them  to  do :  and  I  am  not  aware  how  the  keeper  of  a 
lodging-house  should  be  an  exception  to  the  rule.  He  is  by  no  means 
bound  to  the  same  strict  care  as  an  innkeeper ;  but,  within  the  scope 
of  that  which  he  ought  to  do,  I  apprehend  that  he  is  equally  liable 
whether  he  is  to  do  it  by  himself  or  his  servants. 
*1  fi71       *'^^^  doctrine  that  inquiry  is  to  be  made  whether  the  master 

-^  was  guilty  of  negligence  in  hiring  or  keepipg  the  servants  is,  I 
believe,  quite  new.  The  seientery  as  to  the  character  and  habits  of  the 
servants,  may  become  material  where  an  attempt  is  made  to  throw  upon 
him  a  liability  for  a  loss  by  their  felony  or  wilful  trespass,  to  which 
prim&  facie  he  is  not  subject.  With  respect  to  eommodatum  or  « lend- 
ing gratis,"  it  is  expressly  laid  down  by  Lord  Holt,  in  Coggs  v.  Ber- 
nard, 2  Ld.  Raym.  916,  that  the  bailee  is  liable  for  the  negligence  of 
his  servant,  without  any  consideration  of  personal  negligence  in  hiring 
or  keeping  him.  Putting  the  case  of  a  horse  borrowed,  he  says:  «If 
the  bailee  put  this  horse  in  his  stable,  and  he  were  stolen  from  thence, 
(ho  bailee  shall  not  be  answerable  for  him.    But  if  he  or  hit  tervant 
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leave  the  house  or  stable  doors  open,  and  the  thieves  take  the  opportu- 
nity of  thaty  and  steal  the  horse,  he  will  be  chargeable ;  becauBe  the 
neglect  gave  the  thieves  the  occasion  to  steal  the  horse/'  Here  extra- 
ordinary  care  is  required,  and  the  bailee  is  liable  for  slight  negligence. 
Bat  Story  makes  the  bailee  liable  for  the  negligence  of  his  servant  in 
the  case  of  the  hirer  of  a  horse,  who  is  only  bound  to  take  the  same 
care  of  the  animal  that  a  prudent  man  would  of  his  own.  «  The  hirer 
is  not  only  liable  for  his  own  personal  default  and  negligence,  but  for 
the  default  and  negligence  of  his  servants,  and  domestics,  about  the 
thing  hired.  If,  therefore,  a  hired  horse  is  ridden  by  the  servant  of  the 
hirer  so  immoderately,  that  he  is  injured  or  killed  thereby,  the  hirer  is 
personally  responsible.  So,  if  the  servant  of  the  hirer  carelessly  and 
improperly  leaves  open  the  stable  door  of  the  hirer,  and  the  horse  is 
stolen  by  thieves,  the  hirer  is  responsible  therefor."  Story  on  r^^-i/^o 
^Bailments,  chap.  vi.  sect.  400,  p.  265, 1st  edit.  p.  404  ;  5th  edit.  '- 
The  same  distinguished  jurist  proceeds  to  show  that  in  cases  where 
only  ordinary  care  is  required  in  the  bailee  he  is  not  liable  for  thefts  by 
his  servants,  unless  there  be  circumstances  which  impute  to  him  person* 
ally  a  want  of  due  diligence.  « Thus,  where  a  trunk  was  deposited 
with  an  upholsterer  for  a  reward,  the  contents  of  which  were  stolen  by 
hb  servants,  notwithstanding  reasonable  care  in  the  custody  of  it  by 
him,  he  was  held  not  responsible  for  the  loss."  But,  <Mf  a  watch  is 
deposited  with  a  watchmaker  for  repairs,  and  it  is  left  in  his  shop  in  a 
less  secure  repository  than  that  in  which  he  keeps  his  own,  and  it  is 
stolen  by  his  servants,  he  will  be  responsible  for  the  loss.  So,  if  an 
agister  of  cattle  for  a  reward  leaves  open  the  gates  of  his  field,  or 
allows  the  fences  to  be  defective,  so  that  the  cattle  escape,  he  is  liable 
for  the  loss."  Story  on  Bailments,  chap.  vi.  sect.  407,  p.  269,  1st 
edit.,  p.  414,  5th  edit.  I  conceive  that,  in  all  the  various  sorts  of  bail- 
ment, when  a  question  arises  as  to  the  liability  of  the  bailee  for  the  loss 
of  the  thing  bailed,  it  is  to  be  determined  by  the  degree  of  care  required 
from  the  bailee,  and  the  degree  of  negligence  from  which  the  loss  arose ; 
and  that  the  question  is  not  whether  the  negligence  is  imputed,  person- 
ally to  the  bailee,  or,  to  his  servants  within  the  scope  of  their  employ- 
ment. In  the  present  case,  if  Mrs.  Richardson,  herself,  had  gone  out 
and  left  the  door  ajar,  so  that  a  thief  had  entered  and  stolen  the  plain- 
tiff's goods  deposited  in  the  hall,  it  would  not  necessarily  follow  that 
she  would  have  been  liable  for  the  loss.  The  jury  woald  have  had  to 
say  whether,  under  all  the  circumstances,  this  was  a  want  of  the  ordi- 
nary care  to  be  expected  from  a  prudent  housekeeper.  At  some  hours 
of  the  day,  andpin  certain  ^situations,  the  outer  door  of  a  house  r^^-i/vq 
may  be  left  entirely  open,  without  any  negligence.  Story,  in  •- 
treating  of  the  extraordinary  responsibility  of  an  innkeeper,  intimates 
an  opinion  that,  where  it  is  the  usual  custom  to  turn  a  horse  out  to 
pasture  in  the  night,  the  innkeeper  would  not  be  liable  for  the  loss  of  a 
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horse  so  turned  out  and  stolen ;  and  he  adds :  « In  the  country  tovns 
in  America,  it  is  very  common  to  leave  chaises  and  carriages  under 
open  sheds  all  night  at  inns ;  and  also  to  leave  the  stable  doors  open  or 
unlocked.  Under  such  circumstances,  if  a  horse  or  chaise  should  be 
Btolen,  it  would  deserve  consideration,  how  far  the  innkeeper  would  be 
liable."     Story  on  Bailments,  chap.  vi.  sect.  478,  p.  S12.(a) 

The  questions  to  be  left  to  the  jury  in  the  present  case,  I  tbink, 
were :  Whether  the  door  was  left  open,  and  whether  there  was  a  want 
of  ordinary  care  and  diligence  in  so  leaving  it  open,  whereby  the  pro- 
perty was  lost.  The  distinction  taken,  between  the  negligence  of  tbe 
servant  in  leaving  the  door  open  and  the  negligence  of  the  defendant  in 
hiring  or  keeping  the  servant,  it  seems  to  me  cannot  be  supported. 
Wherever  a  loss  of  the  thing  bailed  arises  from  a  want  of  the  degree  of 
care  which,  from  the  nature  of  the  bailment,  ought  to  be  exercised,  I 
think  it  immaterial  whether  the  negligence  be  imputable  personally  to 
the  bailee,  or  to  servants  employed  by  him. 

It  was  very  truly  observed,  at  the  bar,  that  this  was  not  the  common 
case  of  deposituMj  and  that  the  duty  of  the  defendant  was  not  that  of  a 
bailee  to  whom  a  chattel  is  personally 'delivered  to  be  saf(^ly  kept  and 
returned,  for  reward.  But  there  was  a  duty  incumbent  upon  the  defend- 
ant, as  keeper  of  the  boarding-house,  with  respect  to  the  plaintiff's 
>^1 701  S^^^^  when  they  were  lawfully  deposited  *in  the  ball,  and  e?en 
^  while  they  remained  in  the  room  appropriated  to  the  plaintiff; 
and  I  think  it  was  a  breach  of  that  duty  if,  through  the  gross  negli- 
gence of  the  defendant,  or  her  eervantj  the  outer  door  was  left  open  at 
a  time  when  thieves  might  be  expected  to  enter  the  house,  and  by 
means  thereof  the  goods  were  stolen.  The  luggage  of  a  passenger  by 
railway,  though  never  delivered  to  any  servant  of  the  company,  and 
remaining  in  the  personal  keeping  of  the  passenger  during  the  journey, 
is  nevertheless,  in  point  of  law,  in  the  custody  of  the  company  so  as  to 
render  them  liable  for  its  loss  by  the  negligence  of  their  servants ;  see 
Great  Northern  Railway  Company  v.  Shepherd,  8  Ezch.  SO.f 

But,  in  tbe  present  case,  the  jury  were  told  to  find  for  the  defend- 
ant although  the  loss  arose  from  the  negligence  of  tbe  servant,  although 
there  was  no  negligence  on  the  part  of  the  plaintiiT,  if  the  defendant 
was  not  guilty  of  negligence  in  hiring  or  keeping  the*  servant.  Thit 
amounts  to  the  doctrine  that  the  boarding-house  keeper  cannot  be  liable 
for  negligence  of  the  servant,  however  gross,  which  causes  the  loss  of 
the  goods  of  the  guest,  if  the  master  cannot  be  justly  accused  of  negli- 
gence in  hiring  and  employing  that  servant.  To  this  doctrine  I  cannot 
accede.  I  by  no  means  suppose  that  a  boarding-house  .keeper  is  liable 
for  the  loss  of  the  goods  of  the  guest  by  theft,  where  there  has  been  no 
negligence.  Robbery  is  vie  major^  which  according  to  the  better  opinion 
would  excuse  even   an   innkeeper,  although  not  a  common  carrier. 

(a)  1st  edit    P.  507;  fith  edit. 
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Bat  the  loss,  here,  is  alleged  to  have  arisen  from  the  gross  negligence 
of  the  serTant,  for  which  I  think  the  boarding-honse  keeper  may  be 
liable,  without  proof  of  previous  knowledge  of  any  deficiency  or  evil 
habits  in  the  servant. 

*In  the  argument,  it  was  contended  that  the  defendant  could  fm-irr-t 
not  be  liable  for  this  negligence  of  the  servant,  as  it  resolved  ^ 
itself  into  mere  nonfeasance.  But,  without  determining  whether  the 
imperfect  shutting  of  the  door  is  to  be  called  nonfeasance  or  misfeasance, 
I  think  the  doctrine  cannot  be  supported  that,  where  there  is  a  duty  to 
be  performed  which  is  left  to  a  servant,  the  master  is  not  liable  for  the 
omiman  or  nanfea$anee  of  the  servant.  We  have  already  seen  the 
liability  of  the  master  where  from  the  omission  to  shut  a  stable  door  a 
steed  is  stolen ;  and  many  other  instances  might  be  given  where  the 
omission  of  a  servant  to  do  acts,  in  pursuance  of  a  duty  for  protecting 
the  public  against  damage,  would  render  the  master  liable  for  the  con- 
sequences. Here  the  duty  was  that  the  outer  door  of  the  house  should 
be  properly  attended  to ;  not  that  it  should  be  kept  constantly  shut ;  and 
the  simple  fact  of  its  being  left  for  a  time  ajar  or  wide  open  would  be 
no  conclusive  evidence  of  negligence  for  which  the  defendant  is  liable. 
But  the  outer  door  might  be  left  open  under  circumstances  which  might 
make  it  amount  to  gross  negligence :  and,  if  this  was  the  act  of  the 
servant,  I  cannot  say  that,  to  render  the  boarding-house  keeper  liable, 
it  is  necessary  to  prove  that  he  knowingly  kept  a  negligent  servant. 
The  only  duty  in  this  case  arose  out  of  the  relation  of  boarding-house 
keeper  and  guest ;  but  I  think  there  might  have  been  a  breach  of  that 
duty  under  the  circumstances  alleged  and  proved,  without  proof  of  per- 
sonal misconduct  on  the  part  of  the  defendant. 

I  therefore  concur  with  my  brother  Coleridge  in  thinking  that  the 
rule  for  a  new  trial  should  be  made  absolute.  But,  as  my  brother 
Wightman  and  my  brother  Erie  are  of  a  contrary  opinion,  the  rule  will 
not  be  made  absolute. 

The  Court  being  equally  divided,  the  rule  dropped. 

A  pcTfon  wlio  does  sot  bold  himself  ont  •«  Am  to  the  reipooiibility  of  innkeepers :  Clate 

an  innkeeper,  hot  entertains  tnTellers  ocoa-  v.  Wiggins,  14  Johns.  175;  Diokerson  r.  Rogers, 

lioiially  for  ps J,  is  not  an  innkeeper,  nor  liable  4  Humph.  179;  Hill  v.  Owen,  5  Blackf.  323; 

as  saeh;  and  be  is  responsible  only  for  negli-  Albin  v.  Prasby,  8  N.  Hamp.  408;  Hawley  v. 

geoce  in  respect  to  property  of  travellers  in-  Smith,  25  Wendell,  642 ;   Shaw  v.  Berry,  31 

tmsted  to  his  care:  Lyon  v.  Smith,  1  Morris,  Maine,  478;  Dickinson  v.  Winchester,  4  Cash- 

184.   An  innkeeper  is  not  liable  for  the  clothing  ing,  114. 

af  a  boarder,  which  may  be  stolen  from  the  An  innkeeper  is  responsible  for   the  safe- 

bc»arder's  room,  without  the  innkeeper's  fault;  keeping  of  the  goods  of  a  traveller  who  stops  at 

ahbovgh  he  would  be  for  that  of  a  guest :  Man-  the  inn  for  the  night,  if  the  carriage  containing 

Bing  V,  Wells,  9  Humph.  746.    If  a  trareller  the  goods  is  deposited  in  a  place  designntod  by 

who  puts  up  at  an  inn,  and  is  received  there  as  a  servant  of  the  innkeeper,  though  it  should  bo 

a  gaett,  makes  an  agreement  with  the  inn-  an  open  space  near  the  highway:  Piper  v. 

keeper  for  the  price  of  his  board  by  the  week,  Manny,  21  Wendell,  282.  Common  innkeepers, 

be  does  not  thereby  cease  to  be  a  guest,  and  without  any  particular  contract  or  agreement 

bceonie  a  boarder :  Berkshire  Woollen  Co.  v.  for  that  purpose,  are  answerable  for  all  losses 

Proctor,  7  Cashing,  417.  in  their  inns,  either  through  their  own  acts  or 

1.2 
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Begligeneei  or  thorn  of  their  forTBats,  to  tntTol-  raperior  foree,  and  without  aay  Degligraee  oi 
lers  and  gnests  reoeired  by  them;  and  if  a  the  part  of  the  innkeeper  or  bis  lerruta: 
servant  is  robbed  of  his  master's  money  or  Merritt  v.  Claghom,  23  Vermont,  177.  An  ina- 
goodSy  the  master  maj  maintain  an  action  keeper  is  one  who  reeeives  as  guests  all  who 
against  the  innkeeper :  Towson  v.  Havre  de  ohoose  to  visit  his  boose,  withont  any  previoot 
Grace  Bank,  6  Har.  A  Johns.  47 ;  Berkshire  agreement  as  to  the  time  of  their  stay  or  the 
Woollen  Co.  «•  Proctor,  7  Cosh.  417.  An  inn-  terms.  His  liability  as  innkeeper  ceeset  wh«a 
keeper  is  responsible  for  property  of  a  gnest  his  gnest  pays  his  bill,  and  leaves  the  hooie 
left  in  the  inn,  though  not  placed  in  the  special  with  the  declared  intention  of  not  retoraiag. 
keeping  of  the  innkeeper :  McDonald  v.  Sdger-  If  he  leaves  his  baggage  behind  him,  the  inn- 
ion,  6  Barb.  Sup.  Ct  660.  An  action  cannot  be  keeper  is  no  longer  responsible  for  its  tsfe- 
snstained  against  a  common  innkeeper  by  a  keeping,  unless  it  is  specially  committed  to  bii 
gnest,  to  recover  for  property  lost  by  fire,  which  charge,  and  then  only  as  a  common  bailee: 
was    oeeadoned    by   inevitable    casualty  or  Wintermate «.  Clarke,  6  Sandfl  242. 
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An  order  of  Sessions,  dismissing  an  appeal  against  a  poor  rate,  and  ordering  costs  to  be  paid  Vj 
the  appellant  to  the  respondent,  is  valid  and  may  be  enforced  by  removing  it  into  this  Court, 
and  {ssuing  execution  thereon  under  stat  12  S  18  Vict  c  46,  s.  18;  for  that  Act  does  not  tske 
away  the  jurisdiction  given  by  stat  17  G.  2,  c.  88,  s.  4,  to  order  costs  on  an  appeal  from  a  poor 
rate,  but  gives  an  additional  remedy  for  enforcing  such  an  order. 

SkmbU,  that  in  cases  in  which  Jurisdiction  to  order  costs  on  appeal  is  given  only  by  stat  IS  ^ 
18  Vict  0.  45,  s.  6,  the  order  may  be  enforced  under  sect  18,  if  the  order  be  in  other  respeoti 
valid. 

SemhU,  also,  that  an  order  for  costs  in  such  a  case  may  be  valid,  though  ordering  the  costs  to  be 
paid  to  the  party  and  not^  as  required  by  stat  11  A  12  Vict  c  48,  s.  27,  to  the  elerk  of  the 
peace.    Sed  quoare. 

Mbllor,  in  last  Michaelmas  Term,  obtained  a  rale  calling  on  tlie 
prosecutors  in  this  case  to  show  cause  why  the  order  of  the  Quarter 
Sessions  for  The  Parts  of  Lindsey,  made  upon  the  appeal  of  John 
Thomas  Huntley,  Clerk,  against  an  assessment  for  the  relief  of  the 
poor  of  the  parish  of  Binbrooke,  the  rule  of  this  Court  made  to  remofe 
the  said  order  of  Sessions  into  this  Court,  and  the  writ  of  fi.  fa.  and 
subsequent  proceedings  thereon,  should  not  be  set  aside,  and  why  the 
moneys  levied  thereunder  should  not  be  returned  to  the  said  defend- 
ant. The  rule  was  drawn  up  on  reading  (amongst  other  things)  the 
order  of  Sessions  above  mentioned :  which,  after  reciting  the  reference 
of  the  appeal  to  a  barrister,  and  the  making  of  his  award,  proceeded : 
<<Now  at  this  Court  the  respondents  brought  into  Court  the  award  of 
the  said  arbitrator ;  and  the  said  award  was,  on  motion  by  the  said 
respondents,  entered  as  the  judgment  of  the  Quarter  Sessions  in  the 
said  appeal,(a)  and  is  in  the  words  and  figures  following ;  that  is  to 
say:  < Whereas,' "  &c. :  the  order  then  set  out  the  award  verbatim; 
*l79r\  ^^^^^'  ^^^^^  reciting  the  reference,  proceeded:  *«I  do  make 
•^  and  publish  this  my  award  in  writing  of  and  concerning  the  pre- 
mises ;  that  is  to  say :  I  award  and  order  that  the  said  appeal  be,  and 

(a)  12  A  18  Viet  e.  46,  i.  IS. 
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the  same  is  heresy,  dismissed ;  and  that  the  said  assessment  be  con- 
firmed ;  and  the  same  is  hereby  confirmed  accordingly.  And  I  award 
and  order  that  the  said  appellant  shall  pay  his  own  costs  of  the  said 
appeal  and  of  this  reference  and  the  costs  of  this  my  award ;  and  that 
he  shall,  within  one  month  after  this  my  award  shall  have  been  entered 
IS  the  judgment  of  the  said  Court  of  Quarter  Sessions  in  the  said  appeal, 
pay  to  the  said  respondents  their  costs  of  the  said  appeal  and  of  this 
reference.  And  I  adjudge  and  ascertain,"  &c. :  the  award  then  ascer* 
tained  specifically  the  different  costs.(a)  This  order  of  Sessions  was, 
by  a  rule  of  this  Court,  removed  into  this  Court  in  Trinity  term  last, 
and  a  fi.  fa.  issued,  under  which  the  costs  were  levied.  The  present 
rule  was  obtained  on  the  ground  that,  by  stat.  11  k  12  Vict.  c.  48,  s. 
27,  the  order  ought  to  have  been  to  pay  the  costs  to  the  clerk  of  the 
peace,  not,  as  it  was,  to  pay  them  to  the  respondents. 

Maeaulajfy  Hay€9^  and  Manutj/y  in  last  Michaelmas  Term,  showed 
cau8e.(ft) — The  rule  seems  to  have  been  moved  for  under  the  supposi- 
tion that  the  order  for  costs  was  made  under  stat.  11  &  12  Vict.  c.  48 : 
but  that  is  a  mistake.  That  Act  is  confined  to  appeals  against  sum- 
mary convictions  and  orders,  whereas  the  present  is  an  appeal  against 
a  poor  rate.  The  order  for  costs  is  under  stat.  17  0.  2,  c.  88 ;  and  the 
subsequent  proceedings  now  sought  to  be  set  aside  are  under  stat.  12 
k  13  Vict.  c.  45.  But  the  latter  statute,  in  sect.  6,  ^rather  in-  r^^w» 
conveniently,  refers  to  stat.  11  k  12  Vict.  c.  48,  so  as  to  incor-  ^ 
porate  part  of  it ;  and  thus  the  question  comes  to  be,  what  is  the 
intention  of  the  Legislature,  to  be  collected  from  the  difierent  parts  of 
the  difierent  statutes. 

By  stat.  17  G.  2,  c.  88,  s.  4,  the  justices,  on  appeal  against  a  poor 
rate,  may  award  costs'  in  the  same  manner  that  they  are  empowered  to 
do  in  cases  of  appeal  touching  settlement  by  stat.  8  &  9  W.  8,  c.  80,  s. 
3.  Under  these  enactments,  if  unaltered,  there  would  be  no  question 
but  that  this  form  of  order  was  right ;  but  the  remedy  for  non-payment 
would  be  confined  to  distress  (given  by  the  last-mentioned  Act),  or,  it 
may  be,  to  indictment.  But  by  stat.  12  k  18  Vict.  c.  45,  s.  18,  it  is 
enacted  that  ^<  in  all  cases  where  any  order  shall  be  made  by  any  Court 
of  General  or  Quarter  Sessions  of  the  peace  it  shall  be  lawful  for  the 
Court  of  Qaeen's  Bench,"  or  a  Judge  of  that  Court,  upon  proof  of  re- 
fusal or  neglect  to  obey  such  order,  «<  to  order  and  direct  such  order 
of  the  Court  of  General  or  Quarter  Sessions  to  be  removed  into  the 
said  Court  of  Queen's  Bench,  and  thereupon  such  order  shall  be  of  the 
same  force  and  effect,  and  may  be  enforced  in  the  same  manner,  as  a 
rule  made  by  the  said  Court  of  Queen *s  Bench/'  If  this  stood  alone, 
there  seems  no  doubt  that  the  legal  construction  would  be  that  all 
orders  which  could  be  made  before  remained  good,  and  that  all  reme* 

(a)  8m  Re  Hnntlej,  1  B.  A  B.  787  (B.  C.  L.  R.  toL  7S). 

(i)  KoTambtf  24th ;  before  Lord  CftoipbeU,  0.  J.,  Coleridge,  Wlgbtuuui,  tad  Erie,  Ji. 
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Ill  <  I  III         ^^^^^  « 

dies  for  enforcing  them  remained  as  before,  though  the  Legislature 
gave  a  cumulative  remedy  applicable  to  all  such  cases ;  but  no  powers 
would  have  been  given  to  make  orders  where  they  could  not  be  made 
before.  But  sect.  5  enacts  that,  «  upon  any  appeal  to  any  Court  of 
General  or  Quarter  Sessions  of  the  Peace,"  the  Court  may,  if  it  think 
^^-.-.  fit,  order  «the  party"  against  whom  the  appeal  *is  decided  (<to 

■'  pay  to  the  other  party"  costs,  «  such  costs  to  be  recoverable  in 
the  manner  provided  for  the  recovery  of  costs  upon  an  appeal  against 
an  order  or  conviction"  by  stat.  11  &  12  Yict.  c.  48.  This  section 
gives  another  cumulative  power;  the  Sessions  may  make  an  order 
under  this  statute  with  the  same  remedies  as  those  given  by  stat.  11  & 
12  Vict.  c.  43,  8.  27y  that  is,  by  distress  or  imprisonment ;  but  the 
powers  to  make  orders  already  vested  in  the  Sessions  by  any  previous 
Act  are  not  abrogated.  AfiSrmative  words  in  an  Act  giving  an  addi- 
tional right  or  remedy  do  not  take  away  rights  or  remedies  already 
vested  either  by  previous  Acts  or  at  common  law.  Of  this  there  are 
many  instances ;  Rex  v.  Robinson,  2  Burr.  799,  803,  may  be  .mentioned. 
The  order  made  under  stat.  17  G.  2,  c.  38,  s.  4,  is  not  the  less  an  order 
of  Sessions  within  the  intention  of  the  Legislature,  expressed  in  stat. 
12  &  13  Yict.  c.  45,  s.  18,  because  another  order  might  have  been 
made  under  sect.  5  of  this  last  Act,  even  on  the  supposition  that  an 
order  made  under  sect.  5  would  not  be  enforceable  in  this  way.  In 
Regina  v.  Binney,  1  E.  &  B.  810  (E.  C.  L.  R.  vol.  72),  where  the  order 
for  costs  was  on  an  appeal  against  an  improvement  rate  made  under  a 
local  Act,  which  gave  to  the  party  costs  on  appeal  in  general  terms, 
Crompton,  J.,  intimated  that  in  his  opinion  the  order  directing  the  costs 
to  be  paid  to  the  party  was  strictly  proper,  an  opinion  which  he  still 
retained  and  acted  upon  at  chambers,  on  an  application  made  before 
him  in  the  present  case.  But,  supposing  that  this  order  were  made 
under  stat.  12  &  13  Vict.  c.  45,  s.  5,  still  it  would  be  good,  and  en- 
forceable under  sect.  18.  The  objection  seems  to  be  this.  Stat.  11  k 
12  Vict.  c.  43,  which  is  confined  to  appeals  from  summary  convictions 
*1 761  *^^  orders,  by  sect.  27  enacts  that,  « if  upon  any  such  ^appeal 

-^  the  Court  of  Quarter  Sessions  shall  order  either  party  to  pay 
costs,  such  order  shall  direct  such  costs  to  be  paid  to  the  clerk  of  the 
peace  of  such  court,  to  be  by  him  paid  over  to  the  party  entitled  to  the 
same,  and  shall  state  within  what  time  such  costs  shall  be  paid  ;  and  if 
the  same  shall  not  be  paid  within  the  time  so  limited,  and  the  party 
ordered  to  pay  such  costs  shall  not  be  bound  by  any  recognisance  con- 
ditioned to  pay  such  costs,  such  clerk  of  the  peace  or  his  deputy"  shall 
grant  a  certificate  to  that  efiect ;  and  on  the  production  of  the  certifi- 
cate any  justice  may  direct  the  costs  to  be  levied  by  distress,  or  in 
default  of  distress  may  commit  for  not  more  than  three  months.  Now 
it  seems  to  be  said  that,  inasmuch  as  stat.  12  &  13  Yict.  c.  45,  s.  5, 
contains  the  words  « such  costs  to  be  recoverable  in  the  manner  pro» 
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Tided  for  the  recovery  of  costs  upon  an  appeal  against  an  order  or  con* 
Tiction,"  under  stat,  11  &  12  Vict.  c.  43,  therefore  the  remedy  by  dis- 
tress and  imprisonment  is  the  only  one  for  enforcing  the  present  order. 
Bat  sect.  18  of  stat.  12  &  13  Vict.  c.  45,  Dvhich  is  in  terms  made  appli- 
cable to  all  ecues  of  orders  by  sessions,  superadds  the  remedy  by  remo- 
val into  the  Queen's  Bench.  Then  it  is  also  said  that  an  order  for 
costs  on  an  appeal,  under  stat.  11  k  12  Vict.  o.  43,  must  order  the 
costs  to  be  paid  to  the  clerk  of  the  peace,  and  th^t  therefore  the  same 
role  applies  to  all  costs  or  appeals  against  orders  of  sessions,  by  virtue 
of  stat.  12  &  13  Vict.  c.  45,  s.  5 ;  and  for  this  Regina  v.  Hellier,  17 
Q.  B.  229,  was  relied  on.  But  that  case  decided  no  more  than  that 
stat.  9  6.  4,  c.  61,  s.  29,  was  inconsistent  with  stat.  11  &  12  Vict.  c.  43, 
and  therefore  was  repealed  by  sect.  36  of  the  last-mentioned  Act.  The 
form  of  the  order  is  no  part  of' the  «  manner"  in  which  the  costs  are 
recoverable;  *the  words  are  merely  directory,  as  in  the  cases  rn.-ipj'^ 
referred  to  in  the  judgment  in  Cole  v.  Green,  6  M.  &;  6.  872,  ^ 
890  (E.  C..L.  R.  vol.  46).  And  even  if  the  certificate  of  the  clerk  is 
an  essential  part  of  the  manner  provided  by  stat.  11  &  12  Yict.  c.  43,  s. 
27,  still  the  order  is  good,  and  enforceable  under  stat.  12  &  13  Yict.  c. 
45,  B.  18. 

MeUor  and  Joseph  Addison^  in  support  of  the  rule. — The  object  of 
the  Legislature  in  stat.  12  &  13  Yict.  c.  45,  was,  as  appears  by  the 
recital,  ««that  the  law  should  be  more  uniform."  It  would  be  by  no 
means  consistent  with  this  object  if  there  were  to  be  different  forms  for 
orders  for  costs  on  appeal  in  different  classes  of  cases,  though  there  is 
a  curious  change  of  language.  By  sect.  4,  an  appellant  on  frivolous 
grounds  is  <«  liable  if  the  Court"  of  Sessions  «  shall  so  think  fit,  to  pay" 
the  costs  of  the  respondent,  «  such  costs  to  be  recoverable  in  the  man- 
ner hereinafter  directed :"  in  sect.  5,  as  already  pointed  out,  the  lan- 
guage is  that  the  Court  « may  order  the  party  to  pay  to  the  other 
party"  costs,  to  be  recoverable  in  the  manner  provided  in  stat.  11  k 
12  Yict.  c.  43 :  by  sect.  6,  if  an  appeal  is  not  prosecuted,  the  Court  of 
Sessions  "may,  if  it  so  think  fit,"  "order  to  the  party  receiving" 
notice  of  appeal  costs  "  to  be  paid  by  the  party  or  parties  giving  such 
notice,  such  costs  to  be  recoverable  in  the  manner  last  aforesaid."  It 
does  not  appear  why  the  language  is  changed ;  for  the  three  sections 
evidently  mean  the  same  thing:  but  it  cannot  be  supposed  that  the 
Legislature  intended  that  there  should  be  three  different  forms  of  order 
in  the  three  cases,  nor  that  the  form  of  the  order  for  costs  under  stat. 
11  k  12  Yict.  c.  43,  should  be  difierent  from  that  in  the  *other  r^^^o 
cases.  The  true  construction  seems  to  be  that  all  three  sections,  ^ 
4,  5,  and  6,  of  stat.  12  &  13  Yict.  c.  45,  incorporate  the  whole  of  stat.  11 
k  12  Yict.  c.  43.  This  gives  no  more  force  to  the  words  "in  the  manner 
provided"  than  was  given  to  similar  words  in  Richardson  v.  The  South 
Eastern  Railway  Company,  11  Com.  B.  154  (E.  C.  L.  R.  vol,  78), 
VOL.  lu.— 17 
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Then,  if  sect.  5  does  so  mcorpdraif^  stat.  11  k  12  Vict.  c.  43,  the  order 
is  bad  for  not  directing  the  costs  to  be  paid  to  the  clerk  of  the  peace 
for  the  benefit  of  the  party :  Regina  v.  Hellier,  17  Q.  B.  229.  And 
the  peculiar  remedies  given  by  sect.  18  of  stat.  12  k  1*6  Vict.  c.  45,  do 
not  extend  to  orders  for  costs  under  sects.  4,  5,  or  6.  It  would  be  in- 
congruous, when  the  remedy  given  in  sect.  5  is  distress,  and,  in  default 
of  distress,  imprisonment  for  not  more  than  three  months,  if,  in  the 
same  statute,  by  sect.  18,  &  remedy  was  given  which  would  enable  the 
party  to  take  the  other  in  execution  at  once,  absolutely. 

Cur,  adv.  vult. 

Lord  Campbbll,  C.  J.,  in  this  term  (January  80),  delivered  the  judg- 
ment of  the  Court. 

This  was  a  rule  for  quashing  an  order  of  Sessions,  and  the  certiorari 
by  which  it  was  removed  into  this  Court  for  the  purpose  of  execution, 
on  the  ground  that  the  order  was  void  by  reason  of  its  ordering  the 
costs  of  the  appeal  to  be  paid  by  the  appellant  to  the  respondent; 
whereas  it  was  contended  that,  by  stat.  11  k  12  Vict.  c.  43,  s.  27,  and 
by  stat.  12  k  18  Vict.  c.  45,  s.  5,  the  order  ought  to  have  ordered  the 
costs  to  be  paid  to  the  clerk  of  the  peace ;  and  Regina  t^.  Hellier  was 
cited,  wherein  an  order  was  quashed  on  this  ground. 

But  it  appears  to  us  that  the  order  in  question  is  free  from  the  objec- 
*17Q1  ^^^^'^^  relied  on ;  for  it  was  made  upon  *an  appeal  against  a  poor 
^  rate ;  and  stat.  17  G.  2,  c.  88,  s.  4,  empowers  the  Sessions,  upor< 
such  an  appeal,  to  order  payment  of  costs  in  the  form  here  used ;  and 
this  statute  is  now  in  force,  unrepealed  and  unaltered  by  any  subse- 
quent statute.     The  order  now  before  us  is  therefore  valid. 

Stat.  11  k  12  Vict.  c.  43,  s.  27,  relates  only  to  appeals  against  sum- 
mary convictions  and  other  orders  of  justices  mentioned  in  that  statute, 
and  does  not  extend  to  appeals  against  poor  rates ;  and  Regina  v.  Hel- 
lier was  ^an  appeal  against  an  order  of  justices  comprised  within  this 
statute.  By  stat.  12  k  18  Vict.  c.  45,  s.  5,  the  Court  of  Quarter  Ses- 
sions, upon  all  appeals,  may  order  the  one  party  to  pay  costs  to  the 
other  party,  recoverable  in  the  manner  pointed  out  by  stat.  11  &  12 
Yict.  c.  43,  s.  27.  The  words  of  this  section,  in  their  ordinary  mean- 
ing, would  authorize  all  orders  for  costs  to  be  made  in  the  form  of  the 
order  now  before  us:  and,  even  if  the  addition  making  such  costs 
recoverable  in  the  manner  pointed  out  by  stat.  11  &  12  Vict.  c.  43,  s. 
27,  can  be  thought  to  require  the  original  order  to  direct  the  costs  to 
be  paid  to  the  clerk  of  the  peace,  still  it  does  not  take  away  any  for- 
mer power  of  awarding  costs,  nor  alter  the  form  of  awarding  costs  under 
Buch  former  power.  It  is  a  cumulative  general  authority,  upon  all 
appeals  to  give  costs ;  and  the  better  construction  seems  to  be  to  give 
to  the  successful  party  the  right  to  proceed  for  the  recovery  by  apply 
ing  for  a  distress  warrant,  and,  if  need  be,  a  commitment  under  sect.  5. 
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and  also,  if  need  be,  by  removing  th^'  order  by  certiorarii  to  take  out 
execution  as  upon  a  judgment,  under  sect.  18. 

*Bat  the  present  order  is  valid  under  stat.  17  Geo.  2,  c.  88,  r^^^n/x 
6.  4,  whatever  be  the  effect  of  stat.  12  &  18  Viet.  c.  45,  s.  5.  ^ 
Therefore  the  present  rule  must  be  discharged,  and  with  costs. 

Rule  discharged  with  costs. 


DEAN  and  Another  v.  HORNBT.     Jan.  17. 

A  ilup  wai  inmred  on  a  time  polioy,  tbr  a  year  ending  21  et  AprQ,  185S.  In  Deeember,  1851, 
heitkg  on  her  homeward  Toyage  from  Valpamieo  to  Lirerpool,  the  wai  eaptored  by  pirates  in 
the  Btraite  of  Magellan :  in  Jannaryi  1852,  the  was  recaptured  by  an  English  war  steamer ;  and 
a  priie  master  took  the  command,  and  brought  her  to  Valparaiso.  Intelligence  of  all  these 
fsets  reaehed  the  owners,  at  one  time,  abont  the  end  of  April,  1852;  and  they,  on  the  80th 
April,  1S62,  gave  notioe  of  abandonment  to  the  nnderwriters,  stating  thatintelligenoe  had  arrived 
**  of  die  eondemnation  at  Valparaiso"  of  the  ressel  "  as  a  prise  to  Her  lii^esty's  steamer."  The 
nnderwriters  refbsed  to  accept 

The  Tessal  wae  sent  home  by  the  reoapton  from  Valparaiso,  under  the  oommand  of  a  pr{to 
BMSter,  with  instnctions  to  proceed  to  Liverpool,  and  obtain  an  a^jadieation  in  the  Court  of 
Admiralty.  She  met  with  bad  weather,  and  pat  into  Fayal  on  the  19th  Angust,  1852,  where 
she  was  sold  by  the  priie  master,  being  then  in  a  state  not  Justifying  the  sale. 

Ib  December,  1852,  the  owners  oommenced  an  action  against  the  underwriters,  claiming  for  a 
totftl  loss.  Held  :  that  they  were  entitled  to  recorer  as  for  a  total  loss,  there  having  been  a 
told  loss  by  the  piratioal  seiture,  in  the  first  instance,  and  the  owners  not  having  afterwards, 
■p  to  the  time  of  the  commenoement  of  the  action,  had  either  actual  possession  or  the  means 
of  obtuning  it:  and  it  being  immaterial  whether  there  was  or  was  not  a  right  of  detainer 
Bgaiust  the  owners. 

That  the  notiee  of  abandoomant  was  early  enough,  being  given  in  laasonable  time  after  the 
receipt  of  the  intelligenoe  of  the  loss. 

That  the  inaeeurate  statement  of  the  vessel  having  been  comlMmecf  as  a  pritu  at  Valparaiso  did 
net  vitiate  the  notiee. 

Action  on  a  policy  of  insurance  upon  the  vessel  Eliza  Cornish.  The 
writ  issued  on  9th  December,  1852 :  and  the  parties,  under  stat.  15  k 
16  Vict.  c.  76  (The  Common  Law  Procedure  Act,  1852),  s.  46,  desired 
the  opinion  of  the  Court  on  a  case  in  substance  as  follows. 

The  Eliza  Cornish  was  insured  from  the  22d  of  April,  1851,  to  the 
21st  April,  1852,  both  days  included.  The  case  set  out  the  policy, 
whereby  the  plaintiffs  effected  the  insurance  on  the  ship,  valued  at 
18002. ;  and  among  the  perils  insured  against  were  <<  pirates"  and 
"takings  *at  sea."  The  policy  was  duly  underwritten  by  the  r^^p^ 
defendant  and  fifteen  other  underwriters.  ^ 

On  7th  November,  1851,  the  Eliza  Cornish  set  sail  on  her  homeward 
voyage  from  Valparaiso  to  Liverpool,  with  a  cargo  and  crew  consist- 
ing of  the  master  and  six  hands.  On  1st  December,  1851,  she  put  into 
Punta  Arenas,  in  the  Straits  of  Magellan,  to  repair  some  slight  sea 
damage  she  had  received.  On  the  same  day  she  was  boarded  by  an 
armed  force  from  the  shore,  who  took  forcible  possession  of  her,  and 
placed  the  master  and  crew  under  restraint,  and  conveyed  them  as 
prisoners  ashore.     The  persons  who  committed    this  outrage  were 


181  DEAN  V.  HORNBr.    H.  T.  1854. 

Chilians,  acting  under  the  orders  of  one  Lieutenant  Cambiaso.  The 
Chilian  Government  had  a  penal  settlement  at  Punta  Arenas,  which 
had  been  placed  under  the  charge  of  a  governor,  named  Munioz,  of  a 
Captain  Salas,  and  others,  among  whom  was  Lieutenant  Cambiaso,  and 
a  few  soldiers.  Shortly  after  the  arrival  of  the  Eliza  Cornish,  there 
was  a  mutiny  and  insurrection  at  the  settlement.  Cambiaso  and  some 
of  the  soldiers  conspired  with  some  of  the  convicts  against  Manioz. 
Munioz  was  shot  by  them,  the  soldiers  overpowered ;  and  Cambiaso  as- 
sumed the  command.  Nothing  was  known  of  these  events  by  those  on 
board  the  Eliza  Cornish  when  she  put  into  Punta  Arenas  as  aforesaid, 
as  a  friendly  port.  Having  taken  possession  of  the  said  vessel  as  afore- 
said, the  insurgents  under  the  command  of  Cambiaso  shot  the  roaster, 
and  kept  the  crew  in  confinement.  The  insurgents  threw  overboard  all 
the  upper  part  of  the  cargo,  consisting  of  guano,  cocoa  and  bark,  and 
plundered  her  of  treasure  amounting  to  about  20,0002.  sterling.  The 
mate  of  the  vessel  remained  in  confinement  until  18th  December,  1851; 
^  ..^-  when,  fearing  *that  he  would  be  shot  if  he  refused,  he  agreed  to 
"-^  navigate  the  vessel  to  Aranco  ;  and  he  and  the  remainder  of  the 
crew  prepared  the  vessel  for  sea  again,  working  under  a  guard  of 
soldiers,  and  being  placed  in  confinement  on  shore  at  night. 

On  the  31st  December,  from  180  to  200  persons  were  placed  on 
board,  with  cannon  and  other  arms,  and  a  piratical  flag.  On  the  2d 
January,  1852,  the  vessel  got  under  weigh,  in  company  with  the  Florida, 
an  American  vessel,  which  Cambiaso*s  party  had  also  seized;  Cam- 
biaso taking  command  of  the  Florida,  and  his  second  in  command, 
named  Briones,  took  command  of  the  Eliza  Cornish.  Briones  and  bis 
men  exercised  themselves  with  arms,  and  occasionally  hoisted  the  pirati- 
cal flag. 

On  23th  January,  1852,  before  the  Eliza  Cornish  got  clear  of  the 
Straits  of  Magellan,  she  was  rescued  by  Her  Majesty's  steam  ship 
Virago ;  which  vessel  had  been  sent  from  Valparaiso  for  the  purpose, 
at  the  request  of  the  Chilian  (Government :  and  most  of  the  treasure, 
which  was  found  on  the  persons  of  the  insurgents  who  were  on  board 
the  Eliza  Cornish  and  the  Florida,  was  recovered  and  reshipped  on 
board  the  Eliza  Cornish.  The  commander  of  the  Virago  took  posses- 
sion of  the  Eliza  Cornish,  and  put  two  officers  and  some  men  in  charge 
of  her,  with  directions  to  take  her  to  Valparaiso.  She  arrived  at  Val- 
paraiso on  the  23d  February,  1852,  where  she  remained  in  the  custody 
and  possession  of  the  officer  of  the  Virago. 

On  10th  March,  1852,  she  again  left  Valparaiso  for  Liverpool,  with 
the  remainder  of  her  cargo,  in  charge  of  one  Charles  Bowden,  one  of 
the  commissioned  officers  of  Her  Majesty's  ship  Daedalus,  wit^L  two 
*1R^1  ^^^^^  officers  *and  eight  seamen  belonging  to  the  Virago  and 
^  Daedalus.  These  officers  and  men  were  placed  in  charge  of  her 
by  the  commander  of  the  Virago,  who  sent  her  to  England,  with  in- 


3  ELLIS  &  BIiACEBURN.    Q.  B.  183 

strnctioDS  to  have  the  matter  adjudicated  upon  by  the  Court  of  Admi- 
ralty. The  mate  and  four  of  the  crew  of  the  Eliza  Cornish  also 
remained  on  board.  The  Eliza  Cornish  had  received  no  damage,  and 
sailed  from  Valparaiso  with  much  the  largest  part  of  her  cargo,  which 
was  very  valuable.  The  vessel,  on  her  homeward  voyage,  met  with  bad 
weather,  and  bore  up  for  Monte  Video,  to  repair  sea  damage,  on  14th 
April,  1852.  She  arrived  there  on  24th  April,  1852.  She  sailed  again, 
after  being  repaired,  on  25th  June,  1852  ;  and,  having  again  met  with 
bad  weather,  and  suffered  damage,  she  was  obliged  to  put  into  Fayal, 
where  she  arrived  on  19th  August,  1852.  On  21st  August,  1852,  she 
was  surveyed ;  two  subsequent  surveys  were  held  upon  her  ;  when  the 
surveyors  recommended  that  she  should  be  sold  as  unfit  for  repairs  : 
and  she  was  afterwards  sold  by  the  said  Charles  Bowden ;  and  the  pro- 
ceeds of  the  sale  were  received  by  him.  From  the  time  she  last  left 
Valparaiso  until  the  time  of  her  sale  at  Fayal,  she  was  in  the  posses- 
sion and  under  the  control  of  the  said  Charles  Bowden,  under  the  cir- 
cumstances before  mentioned.  She  was  repaired  by  the  purchaser  at  a 
trifling  expense,  and  has  since  arrived  in  England ;  and  therefore  Mr. 
Bowden  was  not  justified  in  selling  her. 

In  the  early  part  of  1858,  after  it  was  discovered  that  the  Eliza 
Cornish  (her  name  having  been  changed  to  the  Segredo)  had  arrived  in 
England,  proceedings  were  taken  against  her  in  the  Admiralty  Court 
bj  the  plaintiffs  and  defendant  in  concert ;  which  proceedings,  by  pre- 
vious agreement  between  them,  were  to  be  without  ^prejudice  to  r^-iot 
either  of  the  said  parties  as  to  their  legal  rights  under  the  circum-  ^ 
stances  above  set  forth,  as  if  such  proceedings  had  not  been  taken. 
And,  the  Court  of  Admiralty  having  decreed  the  possession  to  the 
owners,  she  has  been  sold,  with  the  consent  of  the  plaintiffs  and  defend- 
ant, and  the  money  deposited  to  await  the  result  of  this  case.  The 
plaintiffs  received  intelligence  of  the  seizure  of  the  vessel  at  Punta 
Arenas,  of  her  capture  by  the  Virago,  and  of  her  having  been  taken  to 
Valparaiso  in  charge  of  a  prize  crew,  at  the  same  time,  viz.  about  the 
end  of  April,  1852.  And,  on  the  80th  of  that  month,  they  addressed 
to  the  defendant  and  the  other  underwriters  the  following  notice  of 
abandonment. 

c^IJverpool,  80th  April,  1852. 
'<  Messrs.  Headlan  k  Langton,  Liverpool. 
^  Oentlemen, 
<•  Having  been  informed  by  Mr.  Myers,  of  the  firm  of  W.  J. 
Myers  &  Co.,  that  intelligence  has  arrived  of  the  condemnation  at  Val- 
paraiso of  the  brigantine  Eliza  Cornish,  as  a  prize  to  her  Majesty's 
steamer  Virago,  we  will  thank  you  to  inform  the  underwriters  on  our 
policy  on  that  vessel,  effected  through  you  for  8002.,  on  the  14th  May, 
1861,  that  we  abandon  to  them  and  the  other  underwriters  in  that 
Tessel  at  Lloyd'Si  London,  our  interest  therein,  and  claim  a  total  loss  on 
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our  policies.    And  vill  thanfc  you  to  send  us  in  a  credit  note  for  the 
amount  as  customary.  «<  We  remain,  &c.y 

Dean  k  Mills.*' 

To  which  they  receired  the  following  reply. 
«<  Oentlemen, 
*ift*iT       "We  have  received  your   favour  of   yesterday,   tendering 
-J  ^abandonment  to  the  underwriters  of  the  Eliza,  as  far  as  regards 
a  policy  for  890{.,  of  14th  May,  1851 ;  and  we  are  instructed  by  them 
to  decline  accepting  of  the  same  for  the  present. 

«<  Yours  truly, 

<<  Headlam  k  Lanoton." 

Neither  the  mate  nor  the  crew  of  the  Eliza  Cornish,  or  any  one  else 
on  the  plaintiffs*  behalf,  ever  had  possession  of  or  control  over  the  said 
vessel  after  she  was  first  taken  possession  of  on  1st  December,  1851,  at 
Punta  Arenas,  by  the  Chilian  insurgents. 

The  Court  is  to  be  at  liberty  to  draw  any  conclusion  of  fact  which  a 
jury  might  draw.  And,  in  case  the  Court  should  be  of  opinion  that 
an  average  loss  only  has  been  incurred,  the  amount  is  to.be  settled  oat 
of  Court  by  an  average  adjuster  agreed  upon  between  the  parties. 
And  the  opinion  of  the  Court  is  desired,  «<  Whether  the  plaintiffs  are 
entitled  to  be  paid  by  the  defendant  as  for  a  total  or  for  an  average  loss 
for  the  said  vessel,  under  the  said  policy." 

J.  P.  Wilde^  for  the  plaintiffs. — This  is  a  case  of  loss  by  pirates. 
On  1st  December,  1851,  the  vessel  was  in  the  hands  of  a  piratical  force; 
and  nothing  that  has  since  occurred  has  altered  that  state  of  things,  so 
far  as  regards  the  relation  of  the  assured  to  the  assurer.  It  is  true 
that,  when  the  owner  recovers  the  vessel  before  action  brought,  he  can- 
not recover  as  for  a  total  loss :  not  that,  even  then,  the  loss  has  not 
been  total,  but  because,  the  contract  of  insurance  being  simply  for 
indemnity,  the  owner,  having  ultimately  not  been  damaged^  cannot 
recover.    But  here  the  owner  did  not  recover  possession  at  all  up  to 

*1$^R1  ^^^  ^^^^  ^^  ^^^  ^commencement  of  the  action:  whether  the 
-'  vessel  was  wrongfully  detained  or  not  is  immaterial.  In  Holds- 
worth  V.  Wise,  7  B.  &  C.  794  (E.  C.  L.  R.  vol.  14),  a  ship  was  deserted 
by  the  crew,  being  in  a  leaky  state ;  and  the  owners  gave  notice  of 
abandonment:  it  afterwards  turned  out  that,  before  the  notice  was 
given,  the  crew  of  another  vessel  had  taken  possession  of  her,  and  that 
she  had  l^n  repaired,  the  expense  of  salvage  and  repairs  equalling  or 
exceeding  her  value :  and  it  was  held  that  the  owners,  having  given  the 
notice  before  they  heard  of  her  safety,  were  entitled  to  recover  for  a 
total  loss.  Parry  v.  Aberdein,  9  B.  &  C.  411  (E.  C.  L.  R.  vol.  17), 
and  M'lver  v.  Henderson,  4  M.  &  S.  576,  are  authorities  to  the  same 
effect.  In  Thornely  v.  Hebson,  2  B.  &  Aid.  518,  which  may  be  relied 
upon  as  an  authority  the  other  way,  there  never  was  a  total  loss :  the 
owners  were  never  dispossessed  of  the  vessel.    What  has  taken  place 
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Bmce  the  commencement  of  the  action  is  immaterial.  [^Catpling^  for  the 
defendant,  admitted  this.]  The  parties  now  holding  the  vessel  have  a 
claim  for  salvage,  and  therefore  a  lien  under  which  the  vessel  may  be 
detained ;  Hartfort  v.  Jones,  1  Ld.  Ra jm.  893.  [Lord  Campbell,  C. 
J. — That  seems  not  essential  to  your  case :  the  illegality  of  the  detainer 
would  not  prevent  the  loss  from  remaining  total,  any  more  than  the 
illegality  of  the  act  of  the  pirates  prevented  this  from  being  a  total  loss 
in  the  first  instance.] 

Cowling^  contra. — There  was  no  total  loss  at  the  time  of  the  aban* 
donment :  and  the  notice  of  abandonment  was  given  under  a  mistake 
either  of  facts  or  of  law.  Before  that  notice,  the  vessel  had  been  taken 
possession  *of  by  the  Virago :  after  that,  there  was  no  loss.  The  ^^^  ^. 
notice  appears  to  rely  on  the  «  condemnation  at  Valparaiso"  «as  ^ 
a  prize  to  Her  Majesty's  steamer  Virago."  But  no  such  condemnation 
could  be  legal.  Had  the  notice  been  given  while  the  vessel  was  in  the 
hands  of  the  pirates,  there  would  at  that  time  have  been  a  total  loss, 
for  which  the  plaintiffs  might  have  recovered,  subject  to  such  events  as 
might  occur  before  the  action  brought.  But,  upon  the  recapture,  the 
property  was  in  the  owners :  the  possession  was  indeed  in  the  Queen, 
but  not  a  beneficial  possession.  She,  by  her  servants,  held  the  vessel 
for  the  purpose  of  doing  justice  to  the  parties  really  interested ;  Case 
of  Piracy,  12  Rep.  73.  There  may  be  a  lien  for  the  eighth  of  the 
Talae  of  the  ship  given  to  the  recaptors  by  stat.  13  &  14  Vict.  c.  26,  s. 
5.  That,  however,  cannot  support  the  notice  of  abandonment  as  for  a 
total  loss :  it  cannot  have  the  effect  of  imposing  upon  the  underwriters 
the  character  of  shipowners.  The  owner  is  entitled  to  all  the  freight, 
on  the  arrival  of  the  vessel  with  the  cargo  at  the  port  of  delivery ;  Ab- 
bott on  Shipping,  406  (8th  ed.).  In  Thellusson  v.  Shedden,  2  New  R. 
S28,  230,  Sir  James  Mansfield,  delivering  the  judgment  of  the  Court, 
said :  «« It  is  true  that  a  capture  simply  proved  establishes  a  total  loss ; 
but  where  the  plaintiff  in  the  same  breaih  proves  a  recapture,  there  is 
an  end  of  the  capture  and  total  loss,  and  the  plaintiff  is  entitled  to  a 
partial  loss  only."  The  same  doctrine  is  assumed  in  the  judgment  of  the 
Court  in  Roux  r.  Salvador,  3  New  Ca.  266, 286.(a)  In  Knight  v.  Faith,  15 
Q.  B.  649,  661  (E.  C.  L.  R.  vol.  69),  this  Court,  *quoting  from  the  p^- gg 
case  last  cited,  states  the  test  of  the  right  to  abandon  to  be  <<  if  ^ 
a  prudent  man  not  insured,  would  decline  any  further  expense  in  prose* 
outing  an  adventure,  the  termination  of  which  will  probably  never  be 
successfully  accomplished."  [Lord  Campbell,  G.  J. — Do  you  say  that 
the  mere  legal  right  to  recover  possession,  without  the  immediate 
means  of  obtaining  it,  does  away  with  a  total  loss  ?]  Where  it  is 
reasonably  certain  that  the  owner  will  regain  possession,  so  that  in 
effect  his  possession  is  only  retarded,  there  cannot  be  an  absolute  total 
loss.    If  the  master,  under  these  circumstances,  had  sold  the  vessel| 

(a)  In  Exeh.  Cb. ;  r«TeniDg  the  Jadgmant  of  C.  P.  in  Boox  v.  Salradori  1  New  Ca.  628. 
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the  sale  would  have  been  illegal :  the  parties  who  here  sold  had  no  more 
authority  than  the  master ;  and  the  sale  has  the  same  effect  as  a  sale 
by  him :  this  was  the  view  taken  in  the  Admiralty  Court  by  Dr.  Lush- 
ington  in  the  case  of  this  ship.  [Lord  Campbell,  C.  J. — Can  yon  say 
that  the  vessel  has  arrived  in  England  in  pursuance  of  her  voyage  ? 
She  has  merely  traversed  the  same  track  on  the  ocean.]  At  the  least, 
she  has  come  to  England  for  the  purpose  of  adjudication  by  the  Ad- 
miralty Court :  that,  under  the  circumstance,  was  the  regular  and 
proper  course.  Bainbridge  r.  Neilson,  10  East,  829,  was  much  like 
this  case.  A  vessel  having  been  captured,  the  owners  abandoned  her : 
she  had  at  that  time  been  recaptured ;  but  the  owners  did  not  learn 
this  till  after  they  had  given  the  notice;  and  they  persisted  in  the 
notice,  though  the  vessel  was  restored  to  them  without  damage :  it  was 
held  that  they  could  not  treat  this  as  a  total  loss.  [Lord  Campbell, 
C.  J. — Is  not  the  rule  this :  that,  to  get  rid  of  the  total  loss,  the  vessel 
must  be  in  esse  and  the  owner  have  the  means  *of  obtaining 
possession  ?]  That  rule  seems  too  narrow :  when  a  vessel  is  at  sea 
the  owner  cannot  take  actual  possession ;  surely  in  such  a  case  it  most . 
be  enough  that  the  vessel  is  known  to  be  under  such  circumstances  that 
the  party  in  possession  holds  for  the  owner.  In  Holdsworth  r.  Wise, 
7  B.  &  C.  794  (E.  C.  L.  R.  vol.  14),  and  Parry  v.  Aberdein,  9  B.  &  C. 
411  (E.  C.  L.  R.  vol.  17),  the  events  which  happened  after  the  first  loss 
did  not  create  a  state  of  things  beneficial  to  the  owners :  that  distin- 
guishes those  authorities  from  a  case  like  the  present,  where  the  owners 
are  entitled  to  have  the  vessel  on  paying  one-eighth  for  salvage.  There 
is,  further,  a  question  whether  the  notice  of  abandonment  was  not  too 
late.  [The  Court  intimated  their  opinion  that  the  notice  was  given  in 
reasonable  time  after  the  intelligence  of  the  loss  arrived.] 

J.  P.  Wilde^  in  reply. — The  authorities  cited  against  the  plaintiffs 
will  be  found  to  be  only  cases  in  which  the  abandonment  became  inef- 
fectual by  reason  of  something  brought  to  the  knowledge  of  the  owner 
before  action  brought.  The  question  here  is  whether,  when  the  action 
was  brought,  the  vessel  was  actually  or  virtually  restored  to  the  posses- 
sion of  the  plaintiffs,  or  was  out  of  their  possession  only  from  their  own 
fault.  Holdsworth  v.  Wise,  7  B.  4  C.  794  (E.  C.  L.  R.  vol.  14),  is 
therefore  applicable.  The  voyage  contemplated  has  not  been  performed : 
the  ship  has  arrived  in  England,  but  not  in  pursuance  of  the  proposed 
voyage :  she  has  been  brought  hither  to  be  subjected  to  the  inquiry  in 
the  Court  of  Admiralty.     The  loss  of  a  voyage  does  not  indeed,  accord- 

*1Q01  ^"^  ^^  ^^^  °^^^^  ^recent  decisions,  produce  a  total  loss:(a)  but 
^  here  the  total  loss  occurs  from  other  causes,  and  is  not  cured  by 
that  which  is  not  a  completion  of  the  voyage.  The  plaintiffs  need  not 
rely  on  the  lien :  the  vessel  not  having  been  restored,  it  is  immaterial 
whether  it  is  legally  or  illegally  detained.     Even  if  the  question  of  lien 

(a)  See  Dojle  v.  DaUm,  1  Moo.  k  Rob.  48,  55. 
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were  material,  it  'ifonld  not  be  necessary  to  consider  the  effect  of  stat. 
13  k  14  Vict.  c.  26,  s.  5 :  before  that  statute,  salvage  might  bo  earned 
by  the  sailors  of  a  ship  belonging  to  the  Royal  Navy ;  The  Lustre, 
Finlay,  3  Hag.  Ad.  R.  154. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that,  according  to  English 
law,  the  plaintiffs,  in  conformity  with  decided  cases,  are  entitled  to 
judgment.  The  underwriters  undertake  for  the  safety  of  the  ship  from 
April,  1851,  to  April,  1852.  In  December,  1851,  she  is  taken  by 
pirates.  Then,  in  fact,  a  total  loss  has  occurred.  After  that,  sho 
never  is  restored  to  the  owners;  nor  have  they  had  an  opportunity  of 
regaining  possession.  They  have  lost  the  possession  by  events  over 
which  they  have  no  control,  and  therefore  are  entitled  to  the  indemnity 
for  which  they  have  paid.  The  cases  referred  to  establish  this  princi- 
ple :  that,  if  once  there  has  been  a  total  loss  by  capture,  that  is  con- 
strued to  be  a  permanent  total  loss  unless  something  afterwards  occurs 
by  which  the  assured  either  has  the  possession  restored,  or  has  the 
means  of  obtaining  such  restoration.  The  right  to  obtain  it  is  nothing : 
if  that  were  enough  to  prevent  a  total  loss,  there  never  would  in  this  case 
have  been  a  total  loss  at  all ;  for  pirates  are  the  enemies  of  mankind, 
and  have  *no  right  to  the  possession.  The  question  therefore  r^^q^ 
is,  Had  the  owner  ever,  after  the  capture,  the  possession  or  the  ^ 
means  of  obtaining  possession  ?  That  principle  is  to  be  found  in  Holds- 
worth  V.  Wise,  7  B.  &  0.  794  (E.  C.  L.  R.  vol.  14),  Parry  v.  Aberdein, 
9  B.  &  G.  411  (E.  C.  L.  R.  vol.  17),  and  Mlver  v.  Henderson,  4  M.  &  S. 
576.  In  Bainbridge  v.  Neilson,  10  East,  829,  which  is  a  case  relied  upon 
by  Mr.  Cowling^  the  property  was  actually  restored  before  the  action 
was  brought.  In  Thornely  v.  Hebson,  2  B.  &  Aid.  513,  the  owners, 
before  they  brought  the  action,  had  the  means  of  obtaining  possession. 
In  both  cases  the  principle  is  acknowledged.  At  what  time,  in  the 
present  ease,  did  there  cease  to  be  a  total  less  ?  When  had  the  assured 
either  the  possession  or  the  means  of  obtaining  it?  Whether  the 
detainer  was  rightful  or  wrongful  is  immaterial :  for  the  possession  was 
taken  aw!^y  by  the  plaintiffs  and  never  restored  to  them.  The  notice 
of  abandonment  was  abundantly  early,  having  been  given  in  quite  rea- 
sonable time  after  the  receipt  of  the  intelligence  of  the  loss ;  for  the 
statement  of  the  case  upon  this  point  is,  that  the  plaintiff,  about  the  end 
of  April,  1852,  received  at  one  time  the  intelligence  of  the  seizure  by 
the  pirates,  of  the  recapture,  and  of  the  arrival  at  Valparaiso ;  and 
notice  of  abandonment  was  given  on  the  80th  of  the  same  April.  The 
fact  that  the  policy  of  insurance  expired  on  the  21st  of  that  April  would 
only  prevent  the  underwriters  from  being  liable  for  any  event  occurring 
after  that  day.  It  is  true  that  the  notice  speaks  of  a  <<  condemnation" 
at  Valparaiso ;  and  that  is  inaccurate :  but  we  must  suppose  that  the 
notice  proceeded  on  these  *facts.  Under  this  circumstances,  I  r^-^cko 
am  of  opinion  that  the  plaintiffs  were  entitled  to  abandon.  ^ 
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Coleridge,  J. — I  am  of  the  same  opinion.  There  vas  a  capture  bj 
pirates ;  and,  if  that  were  all,  there  would  unquestionably  be  a  total 
loss.  The  question,  therefore,  is  as  to  what  has  occurred  since.  The 
vessel  is  recaptured  bj  an  English  man-of-war ;  a  prize  master  is  pat 
on  board :  and  she  is  brought  back  to  England,  not  on  her  original 
voyage,  but  with  a  view  to  proceedings  in  the  Court  of  Admiralty.  She 
receives  damage,  and  is  ordered  to  be  sold.  These  are  all  the  facts  that 
are  material ;  for  we  have  nothing  to  do  with  what  occurred  iu  the 
Admiralty  Court :  nor  is  the  question  of  the  right  to  the  possession 
material :  that  right  was  never  out  of  the  plaintiffs.  But  the  material 
question  is.  Whether  the  possession  was  ever  restored  to  the  plaintiffs; 
and  it  never  was,  from  the  first  to  the  last.  As  to  the  notice  of  aban- 
donment, I  agree  with  my  Lord  that  it  is  enough  if  this  is  given  in 
reasonable  time,  and  that  the  time  here  was  reasonable. 

WiQHTMAN,  J. — ^The  question  here  is,  Whether  that  which  was  at 
one  time  a  total  loss  has  been  converted  into  a  partial  one.  To  make 
that  so,  the  eircumstances  ought  to  be  such  as  either  to  restore  the  pos- 
session to  the  assured,  or  to  afford  them  the  means  of  obtaining  pos- 
session.  Here  there  never  was  a  restoration  in  fact,  nor  the  means  of 
regaining  possession :  what  was  done  after  the  capture  by  the  pirates 
was  the  act  of  the  recaptor :  the  vessel  remained  out  of  the  control  of 
*ld^l  ^^^  Assured ;  the  recaptor  brought  her  to  another  port,  *where 
^  she  was  sold ;  and  she  was  then  brought  to  England.  The  assured, 
therefore,  never  had  an  opportunity  of  taking  possession ;  and  there 
never  ceased  to  be  a  total  loss.  The  case  is  not  unlike  Cologan  v.  Lon- 
don  Assurance  Company,  5  M.  &  S.  447. 

(Crompton,  J.y  was  absent.) 

Judgment  for  plaintiffs,  for  total  loss. 


JORDAN  V.  WILCOXON.    Jan.  19. 

The  rule  that  an  appUoation  to  sot  aaide  a  Judge's  order  cannot  be  made  after  the  end  of  the  term 
next  following  the  making  of  the  order  applies  to  an  order  made  by  a  Judge  at  Chambers,  pro> 
hibiting  a  County  Court  from  proceeding,  under  state.  9  4k  10  Vict  o.  95^  s.  58,  and  13  k  U 
Vict  c.  61,  B.  22. 

HoNYMAN  moved  for  a  rule  Nisi  to  set  aside  an  order  made  by  Parke, 
B.,  at  Chambers,  under  stat.  9  &  10  Viet.  c.  95,  s.  58,  and  stat.  13  k 
14  Vict.  c.  61,  s.  22,  prohibiting  all  further  proceedings  in  a  plaint 
depending  between  the  parties  in  the  County  Court  of  Lancashire  held 
at  Liverpool,  for  want  of  jurisdiction.  He  stated  that  the  order  was 
made  on  22d  June,  1858,  so  that  a  whole  term  had  elapsed :  but  he 
suggested  that  the  case  of  prohibition  might  be  looked  upon  as  an 
exception  to  the  ordinary  rule :  and  he  referred  to  De  Haber  v.  Queen 
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of  Portugal,  17  Q.  B.  171,  'where  it  was  held  by  this  Court  that  a  pro- 
hibition for  want  of  jurisdiction  might  be  awarded  at  the  instance  of  a 
stranger,  on  the  ground  that  it  was  a  contempt  of  the  Crown  for  the 
iuferior  Court  to  proceed  without  ^jurisdiction :  and  he  contended 
that  in  like  manner  the  closing  the  inferior  Court  to  a  party  en- 
titled to  sue  therein,  which  was  an  obstruction  of  public  justice,  was 
also  not  within  the  strict  rules  applicable  to  proceedings  affecting  only 
the  parties  themselves.  [Lord  Campbell,  C.  J. — We  have  laid  it  down 
that  an  application  to  set  aside  a  Judge's  order  cannot  be  made  later 
than  the  term  next  succeeding  the  order.]  Even  after  a  writ  has 
issued,  the  Court  will  award  a  consultation  if  it  appears  that  there  is  a 
jurisdiction.  [Lord  Campbell,  C.  J. — I  think  the  objection  as  to  time 
applies  in  this  case  as  much  as  in  that  of  the  order.} 
Per  CvRiAU.{a)  Bule  refused. 

(a)  Lord  CampbeU,  C.  !.»  Coleridge,  Wightnuuiy  and  Xrlei  Ji. 


DEWHURST,  WATSON,  and  WHITTLE,  Trustees  of  the  ORI- 
GINAL UNION  Friendly  Burial  Society,  v.  CLARKSON.   Jan.  19. 

Wbere  an  amendment  of  the  mlee  of  a  Friendly  Society  haa  reeeired  the  barriiter'e  eertifloete, 
onder  etat.  4  A  5  W.  4,  o.  40,  s.  4,  such  amendment  ia  valid,  though  there  hai  been  no  resola- 
tion  of  the  Sooiety  in  oompliance  with  the  enaotmenta  of  etat  10  G.  4,  e.  56,  a.  9,  or  with  tha 
nilea  of  the  Society  incorporating  thai  eection.  Per  Lord  CampbeU,  Coleridge  and  Wightman, 
Js. :  dissentiente  Erlci  J. 

The  rules  of  a  Society  directed  that  three  tmsteee  ehonld  be  appointed,  of  whom  one  ehould  ba 
treasurer,  ia  whoie  namea  the  Aioda  of  the  Booiety  ahould  be  inreeted :  and  that  the  treaaurer 
ebonld  inTMt  the  unappropriated  etoek  exceeding  60/.  aa  the  board  of  management  ihould 
direct,  pursuant  to  stat  13  A  14  Viot  o.  115.  ^hree  trustees  were  elected;  but  a  fourth  person 
waa  elected  treasurer.  Held  that  the  three  tmsteee  could  not  sue  a  former  treasurer  for  tha 
balance  in  -faia  hands,  under  these  rulee :  and  that  they  had  no  title  to  do  so  under  stat  10  Qw 
4,  c  56,  or  stat  13  A  14  Viet  e.  115,  which  were  prior  to  the  rules  taking  effect 

Thb  declaration  alleged  that  plaiutiffB,  Trustees  of  The  Original 
Union  Burial  Society  (the  rules  of  *  which  Society  have  been  rm^qc 
duly  certified  by  the  Registrar  of  Friendly  Societies  in  England),  ^. 
sued  defendant  for  money  payable  by  defendant  to  plaintiffs,  as  trustees 
of  the  said  Society,  for  money  lent  by  the  Society  to  defendant,  money 
received  by  the  defendant  for  the  use  of  the  Society,  interest  upon 
money  due  from  defendant  to  the  Society,  and  money  due  from  defend- 
ant to  the  Society  on  accounts  stated  between  them. 

Pleas.     1.  Never  indebted.     Issue  thereon. 

2.  That  plaintiffs  are  not,  nor  were,  trustees  of  the  Society,  as 
alleged.    Issue  thereon. 

3.  That  the  rules  of  the  Society  have  not  been  duly  certified  by  tho 
Registrar  of  Friendly  Societies  in  England,  as  alleged.     Issue  thereon. 

4*  Raised  an  issue  not  material  to  the  questions  decided  in  banc. 
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5.  That  defendant  is  the  treasurer  of  the  Society,  and  that  he  be- 
came so  indebted  as  in  the  declaration  mentioned  in  the  course  of  his 
office  and  due  discharge  of  his  duties  as  such  treasurer ;  and  that  he 
holds  and  retains  the  money  in  the  declaration  mentioned  as  such  trea- 
surer, and  for  the  use  of  the  said  Society,  according  to  the  duties  of 
his  office  as  such  treasurer,  and  by  the  authority  and  according  to  the 
decree  and  directions  of  the  said  Society  and  a  majority  of  the  mem- 
bers thereof.     The  plaintiffs  took  issue. 

6.  That,  by  one  of  the  rules  of  the  Society,  duly  certified  and  en- 
rolled before  the  passing  of  an  Act,  &c.  (9  &  10  Vict.  c.  27,  <<  To  amend 
the  laws  relating  to  Friendly  Societies,")  it  is  declared  that  there  shall 
be  a  trustee  or  treasurer  appointed,  who  may  or  may  not  be  a  member 
*1  Q^l  ^^  ^^^  °^^^  Society,  by  a  majority  of  the  ^subscribers  present  at 

^  any  general  or  quarterly  meeting  of  the  Society,  in  whose  name 
the  funds  of  the  Society  shall  be  invested ;  and  such  treasurer  shall 
continue  in  office  for  life,  unless  he  either  voluntarily  resigns  the  office, 
or  is  guilty  of  a  breach  of  the  trust  reposed  in  him,  or  becomes  bank- 
rupt or  insolvent,  to  be  proved  to  the  satisfaction  of  a  majority  of  the 
subscribers  present  at  any  quarterly  or  general  meeting ;  in  either  case 
he  shall  be  dismissed  from  his  office  of  treasurer :  and  that  there  is  no 
other  provision  in  the  said  rules  for  the  appointment  of  any  trustees : 
and  that  defendant  was,  before  the  commencement  of  this  ^uit,  duly 
appointed  such  treasurer  or  trustee  as  aforesaid  by  a  majority  of  the 
subscribers  present  at  a  general  or  quarterly  meeting  of  the  Society 
according  to  the  said  rule ;  and  that  he  hath  never  resigned  the  said 
office,  or  been  proved  to  be,  or  been,  guilty  of  a  breach  of  the  trust 
reposed  in  him,  or  been  proved  to  have  become,  or  become,  bankrupt  or 
insolvent ;  nor  hath  he  ever  been  dismissed  from  his  office  of  treasurer, 
but  hath,  from  the  time  of  his  said  appointment  hitherto,  continued  to 
act  as  such  treasurer.     The  plaintiffs  took  issue. 

7.  Raised  an  issue  not  material  to  the  questions  decided  in  banc. 
On  the  trial  before  Erie,  J.,  at  the  last  Lancaster  Assizes,  it  appeared 

that  the  Society  mentioned  in  the  pleadings  had  been  established  as 
early  as  1825,  and  had,  till  1853,  been  governed  by  a  set  of  rules  duly 
made,  certified,  confirmed,  &c.,  and  several  times  amended,  the  last  cer- 
tificate as  to  such  amended  rules  being  as  follows : 

« I  hereby  certify  that  the  foregoing  rules  are  in  conformity  to  law, 
4ciQ7n  ^^^  ^^^^  ^^^  provisions  of  the  Act  *10  Geo.  4,  c.  56,  as  amended 
-'  by  4  and  5  William  4,  c.  40. 
John  Tidd  Pratt,  the  Barrister  at  Law  appointed  to  certify  Rules  of 
Saving  Banks. 

«  London,  28th  January,  1846. 
«  Copy  sent  to  the  Clerk  of  the  Peace  for  Lancashire, 

«J.  Tidd  Pratt." 
On  10th  November,  1845,  the  secretary  of  the  Society  had  made,  in 
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respect  of  these  last  amendments,  the  affidavit  prescrihed  bj  stat.  4  &  5 
W.  4,  c.  40, 8. 4y "  that,  in  making  the  alterations  and  amendments  to  the 
rules  of  the  said  Society,  the  provisions  of  the  Act  under  which  the 
mles  of  the  said  Society  are  enrolled  have  been  duly  complied  with ;"  and 
transcripts  of  these  amendments,  duly  signed  and  countersigned,  had  been 
submitted  to  the  barrister  previously  to  his  making  the  above  certificate. 

These  rules,  so  amended,  constituted  what,  in  the  discussions  ia 
Court,  were  called  the  old  rules  of  the  Society.  Of  these,  the  ruios 
material  to  the  present  decision  were  the  following. 

12.  «^  There  shall  be  a  trustee  or  treasurer  appointed,  who  may  or 
may  not  be  a  member  of  the  Society,  by  a  majority  of  the  subscribers 
present  at  any  general  or  quarterly  meeting  of  the  Society,  in  whose 
name  the  funds  of  the  Society  shall  be  invested ;  and  such  treasurer 
shall  continue  in  office  for  life,  unless  he  either  voluntarily  resigns  the 
office,  or  is  guilty  of  a  breach  of  the  trust  reposed  in  him,  or  becomes 
bankrupt  or  insolvent,  to  be  proved  to  the  satisfaction  of  a  majority  of 
the  subscribers  present  at  any  quarterly  or  general  meeting,  *in  p^^qo 
either  case  ho  shall  be  dismissed  from  the  office  of  treasurer ;  and  ^ 
if  a  vacancy  occurs  by  any  of  the  means  above  mentioned,  the  secre- 
tary shall  give  notice  at  the  next  general  or  quarterly  meeting,  and  at 
such  meeting  a  succeeding  or  new  treasurer  shall  be  appointed  by  a 
majority  of  the  subscribers  then  present;  and  whenever  it  shall  be 
required  by  a  majority  of  the  subscribers  present  at  any  duly  convened 
meeting  of  the  Society,"  &c. 

26.  ^<  No  new  rules,  or  alterations  of  these  rules,  shall  be  made,  unless 
at  a  general  meeting  of  the  subscribers  of  this  Society,  convened  by 
public  notice,  written  or  printed,  signed  by  the  secretary  or  president, 
or  other  principal  officers  of  this  Society,  in  pursuance  of  a  requisition 
for  that  purpose,  by  seven  or  more  of  the  subscribers  of  this  Society, 
according  to  10  Geo.  4,  c.  56,  sec.  9,(a)  which  said  requisition  and 
notice  shall  be  publicly  read  at  the  two  usual  meetings  of  this  Society, 
to  be  held  next,  before  such  general  meeting,  for  the  purpose  of  such 
alterations  and  repeal,  unless  a  committee  of  such  subscribers  shall 
have  been  nominated  for  that  purpose,  at  a  general  meeting  of  the  sub- 
scribers of  this  Society,  convened  in  the  manner  aforesaid ;  in  which 
case,  such  committee  shall  have  the  like  power  to  make  such  alterations 
or  repeal ;  and  unless  such  alterations  or  repeal  shall  be  made  with  the 
concurrence  and  approbation  of  three-fourths  of  the  subscribers  of 
*this  Society,  then  and  there  present,  or  the  like  proportion  of  r^^qq 
such  committee  as  aforesaid,  if  any  shall  have  been  nominated  ^ 
for  that  purpose.'* 

(o)  Which  ensfCta  "  thftt  no  rule  eonfirmed  by  the  Jastices  of  the  peace  in  manner  aforesaid  shall 
be  altered,  rescinded,  or  repealed,  unless  at  a  general  meeting  of  the  members  of  sach  Society," 
kc^  aainthe  mle  in  the  text  throughoat,  exeept  that  the  "members"  are<  named  instead  of 
** wab^aSbQts,"  and  «fucb  Society"  instead  of  "this  Society/'  with  one  or  two  rerbal  differeneei. 
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Under  these  rules,  the  defendant  was  appointed  treasurer ;  and  no- 
thing had  ocenrred  to  put  an  end  to  his  tenure  of  such  office  unless  the 
circumstances  after  mentioned  had  that  effect. 

In  1853,  a  set  of  new  rules  was  transmitted  to  the  barrister,  with  tbe 
following  affidavit,  made  17th  February,  1853. 

«« I,  George  Halton,  of  Preston,  the  secretary  of  the  select  committee 
appointed  to  revise  the  rules  of  the  Preston  Original  Union  Friendly 
Burial  Society,  held  at,"  &c.,  <<make  oath  and  say,  that,  in  makiogtbe 
alterations  and  amendments  to  the  rules  of  the  said  Society,  the  pro- 
visions of  the  Act  under  which  the  rules  of  the  said  Society  are  enroHed 
have  been  duly  complied  with." 

There  were  also  annexed  to  the  affidavit  the. signatures  of  eight  per- 
sons who  designated  themselves  as  "  the  committee  appointed  to  revise 
the  rules."  And  the  names  of  the  president  and  secretary,  and  three 
others,  members  of  the  Society,  were  signed  at  the  foot  of  the  new 
rules. 

Mr.  Pratt  made  the  certificate  following. 

<«  I  hereby  certify  that  these  alterations  of  rules  are  in  conformity  to 
law,  and  to  the  provisions  of  the  statutes  in  force  relating  to  Friendly 
Societies.  John  Tidd  Pratt, 

<<  The  Registrar  of  Friendly  Societies  in  England, 

«  8th  March,  1853." 

These  new  rules  were  allowed  and  confirmed  at  sessions,  and  there 
^9001  ^^^^^^^^'     ^^^  ^^  appeared  that  they  *had  been  drawn  up  and 
-^  transmitted  without   any  such  meeting  having  been  held  as  is 
prescribed  by  sect.  26  of  the  old  rules  and  stat.  10  G.  4,  c.  56,  s.  9. 

Of  the  new  rules,  those  material  to  the  points  decided  were  the 
following. 

12.  « That  there  shall  be  three  trustees  appointed,  one  of  whom 
shall  be  treasurer,  who  may  or  may  not  be  members  of  the  Society; 
they  shall  be  appointed  by  a  majority  of  subscribers  present  at  any 
general  or  quarterly  meeting  of  the  Society,  in  whose  names  the  fands 
of  the  Society  shall  be  invested;  and  such  trustees  and  treasurer  shall 
continue  in  office  during  pleasure,  unless  they  voluntarily  resign  their 
office,  be  guilty  of  a  breach  of  the  trust  reposed  in  them,  or  become 
bankrupt,  or  insolvent,  to  be  proved  to  the  satisfaction  of  a  majority 
of  the  members  then  present  at  any  quarterly  or  general  meeting ;  in 
any  of  these  cases  they  shall  be  dismissed  from  the  office  of  trustee  or 
treasurer ;  and  if  a  vacancy  occurs  by  any  of  the  means  above  men- 
tioned, the  secretary  shall  give  notice  at  the  next  general  or  quarterly 
meeting,  and  at  such  meeting,  a  succeeding  new  trustee  or  treasurer 
shall  be  appointed  by  a  majority  then  present.  And  whenever  the 
unappropriated  stock  shall  amount  to  above  50Z.  the  same  shall  be 
invested  by  the  treasurer,  as  a  majority  of  the  board  of  management 
ahall  direct,  and  pursuant  to  13  and  14  Vict.  c.  115 ;  and  immediately 
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after  the  investment  of  any  money,  the  treasurer  shall  at  the  following 
meeting  report  the  transaction  to  the  Society,  through  the  medium  of 
the  secretary,  when  the  same  shall  he  entered  in  the  Society*s  books  ; 
and  with  a  view  to  meet  the  just  claims  of  the  Society,  a  majority  of 
the  board  of  management  may  direct  the  treasurer  to  call  in  such  part 
of  the  Society's  *money  as  may  be  necessary  for  that  purpose.  r^^oA-i 
The  treasurer  shall  give  security  pursuant  to  10  Geo.  4,  c.  56,  *- 

B.  11." 

After  the  enrolment  of  the  new  rules,  the  three  plaintiffs  were  elected 
trustees,  according  to  the  regulations  therein  prescribed,  except  that  no 
one  of  them  was  treasurer ;  but  another  person,  named  Thomas  Grune, 
was  elected  treasurer. 

It  was  admitted,  on  the  part  of  the  defendant,  that  he  had  received 
the  money  claimed,  on  behalf  of  the  Society :  but  it  was  contended  for 
him  that  he  continued  treasurer,  and  that  the  plaintiffs  were  not  legally 
appointed  trustees.  For  the  plaintiffs,  it  was  admitted  that  the  action 
mast  fail  unless  the  plaintiffs  could  establish  their  title  under  the  new 
rules :  and  it  was  further  admitted  that  the  new  rules  had  not  been 
made  in  conformity  with  the  26th  of  the  old  rules :  but  it  was  con- 
tended that  the  Registrar's  certificate  was  conclusive  as  to  the  validity 
of  the  new  rules,  and  that  it  was  not  open  to  object  that  they  were  not 
regularly  adopted  in  the  manner  prescribed  in  the  old  rules.  The 
learned  Judge  was  of  opinion  that  the  certificate  was  not  conclusive ; 
and  he  directed  a  verdict  for  the  defendant :  butat  was  afterwards  ar- 
ranged that  the  plaintiffs  should  be  nonsuited,  with  leave  reserved  to 
enter  a  verdict  for  them.  For  the  defendant  it  was  further  objected(a) 
that  the  plaintiffs  were  not  entitled  to  sue,  even  supposing  the  new  rules 
valid,  inasmuch  as  the  12th  of  those  rules  directed  that  one  of  the  three 
trustees  should  be  treasurer,  and  none  of  the  rules  vested  the  money  in 
a  trustee  not  being  treasurer.  It  was  agreed  that  the  defendant  should 
be  allowed  to  raise  this  point  upon  showing  cause  against  the  rule  to  be 
moved  for. 

*In  Michaelmas  Term,  1858,  Atherton  obtained  a  rule  for  r:^oAQ 
Betting  aside  the  nonsuit  and  entering  a  verdict  for  plaintiffs.  ^ 
In  this  term,(i) 

WaUon  and  Rew  showed  cause. — ^First,  as  to  the  validity  of  the 
new  rules.  By  stat.  10  G.  4,  c.  56,  s.  2,  Friendly  Societies  have 
power  to  make  rules,  «  and  also  from  time  to  time  to  alter  and  amend 
Buch  rules  as  occasion  shall  require,  or  to  annul  and  repeal  the  same, 
and  to  make  new  rules  in  lieu  thereof,  under  such  reitrietions  as  are  in 
this  Act  contained,**  Sect.  4  enacts  that  a  transcript  «<  of  all  such  rules, 
Bigned  by  three  members,  and  countersigned  by  the  clerk  or  secretary, 
with  all  convenient  speed  after  the  same  shall  be  made,  altered,  or 

(a)  Some  other  potnti  were  taken  for  the  defendant,  which,  in  the  resalt,  became  immaterial 
(6)  Janoary  12th.    Before  Lord  CampbeU,  C.  J.,  Coleridge,  Wightoian,  and  Erie,  Js. 
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amended,  and  bo  from  time  to  time  after  every  making,  altering,  or 
amending  thereof,  shall  be  submitted,  in  England  and  Wales  and  Ber- 
wick upon  Tweed,  to  the  barrister  at  law  for  the  time  being  appointed 
to  certify  the  rules  of  Saving  Banks,"  «^  for  the  purpose  of  ascertaining 
whether  the  said  rules  of  such  Society,  or  alteration  or  amendment 
thereof,  are  in  conformity  to  law  and  to  the  provisions  of  this  Act ;  and 
that  the  said  barrister"  <<  shall  give  a  certificate  thereof,  or  point  out 
in  what  part  or  parts  they  are  repugnant  thereto  :"  and  the  transcript, 
when  certified,  is  to  be  deposited  with  the  clerk  of  the  peace  and  laid 
before  the  next  quarter  sessions  (or  adjournment  thereof),  and  be  there 
allowed  and  confirmed,  and  be  filed  by  the  clerk  of  the  peace  with  the 
TolU  of  the  sessions ;  and  the  clerk  of  the  peace  is  to  sign  a  certificate 
of  the  enrolment  on  a  duplicate  copy  to  be  returned  to  the  Society.  By 
*9n^l  ^^^^'  '^'  ^^^  rules,  or  ^alterations  and  amendments  of  former 

^  rules,  or  orders  annulling  or  repealing  former  rules  wholly  or 
partially,  are  not  to  be  in  force  till  entered  in  the  Society's  book,  «  and 
certified,  when  necessary,  by  such  barrister,"  and  until  the  transcript 
shall  have  been  deposited  with  the  clerk  of  the  peace  who  shall  file  and 
certify :  and  <<  no  such  rule,  or  alteration  in  or  amendment  of  any 
iormer  rule,  shall  be  binding  or  have  any  force  or  effect  until  the  same 
shall  have  been  confirmed  by  such  justices,  and  filed  as  aforesaid." 
Sect.  8  makes  all  rules,  made  and  in  force,  and  duly  entered  in  the 
book,  and  confirmed,  binding ;  and  the  copy  of  the  transcript  is  to  be 
evidence  of  the  rulesu  The  confirmation,  therefore,  has  under  this 
statute  no  effect  except  upon  rules  or  alterations  properly  made :  and 
the  transcript  proves  only  the  fact  of  the  rules,  not  their  validity. 
Then  the  validity  depends  upon  the  enactments  as  to  making  the  rules 
or  amendments :  and  sect.  9  enacts  «<  that  no  rule  confirmed  by  the 
justices  of  the  peace  in  manner  aforesaid  shall  be  altered,  rescinded,  or 
repealed,  unless  at  a  general  meeting  of  the  members  of  such  Society 
as  aforesaid,  convened  by  public  notice,"  &c.  The  amendments  now  in 
question  were,  as  is  admitted  on  the  other  side,  not  made  in  conformity 
with  this  enactment.  Therefore,  under  stat.  10  G.  4,  c.  56,  these  new 
rules,  though  confirmed  at  sessions,  would  be  invalid :  and  the  barris- 
ter's certificate,  under  sect.  4,  could  not  give  validity  to  rules  otherwise 
invalid :  he  had  no  power  to  inquire  into  the  circumstances  under  which 
the  alterations  were  made:  he  could  only  ascertain  that  the  rules,  on 
their  face,  did  not  violate  the  Act.  Then  stat.  4  &;  5  W.  4,  c.  40,  by 
sect.  3,  repeals  so  much  of  stat.  10  G.  4,  c.  56,  as  relates  to  the  rules 
*2041  ^^'^S  transmitted  to  the  barrister,  *and  deposited  with  and  cer- 

^  tified  by  the  clerk  of  the  peace,  and  to  the  rules  or  amendments 
not  being  binding  till  confirmed  at  sessions  and  filed  ;  and,  by  sect.  4, 
substitutes  fresh  regulations.  By  these,  two  transcripts,  signed  by 
three  members  and  countersigned  by  the  clerk  or  secretary,  with  an 
affidavit,  in  the  case  of  an  alteration  or  amendment,  by  the  clerk  or 
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Becretarjy  that  the  provisions  of  stat.  10  O.  4,  c.  56,  or  ^f  the  Act 
under  which  the  rules  have  been  enrolled,  have  been  duly  complied 
with,  are  to  be  submitted  to  the  barrister,  <<  for  the  purpose  of  ascer- 
taining whether  the  said  rules  of  such  Society,  or  alteration  or  amend- 
ment thereof,  are  calculated  to  carry  into  effect  the  intention  of  the 
parties  framing  such  rules,  alterations,  or  amendments,  and  are  in  con- 
formity to  law  and  to  the  provisions  of"  stat.  10  G.  4,  c.  56,  <<  or  this 
Act ;"  and  the  barrister  "  shall  advise  with  the  said  clerk  or  secretary, 
if  required,  and  shall  give  a  certificate  on  each  of  the  said  transcripts, 
that  the  same  are  in  conformity  to  law  and  to  the  provisions,"  ftc, 
«  or  point  out  in  what  part  or  parts  the  said  rules  are  repugnant  there- 
to ;"  and  one  of  the  transcripts,  when  certified^  is  to  be  returned  to  the 
Society,  and  the  other  is  to  be  transmitted  by  the  barrister  to  the  clerk 
of  the  peace,  and  by  him  laid  before  the  next  quarter  sessions  (or  ad- 
journment); <(and  the  justices  then  and  there  present  are  hereby 
authorized  and  required,  without  motion,  to  allow  and  confirm  the 
same ;  and  such  transcript  shall  be  filed  by  such  clerk  of  the  peace 
frith  the  rolls  of  the  sessions;"  <<and  that  all  rules,  alterations  and 
amendments  thereof,  from  the  time  when  the  same  shall  be  certified  by 
the  said  barrister,"  <<  shall  be  binding  on  the  several  members  and 
officers  of  the  said  Society,  and  all  other  persons  having  Winter-  ri^nr\c 
est  therein."  Now  these  provisions  give  no  additional  effect  to  ^ 
the  barrister's  certificate,  as  making  valid  rules  not  legally  made.  The 
barrister  has  no  power  to  inquire  into  the  truth  of  the  afiidavit  trans- 
mitted to  him.  The  certificate  merely  fixes  the  time  at  which  rules 
come  into  effect  which  have  been  properly  made.  The  Legislature, 
when  it  is  intended  that  the  proceeding  by  any  functionaries  shall,  of 
itself,  be  conclusive,  use  precise  language ;  as  in  sects.  14,  27,  and  29 
of  stat.  10  O.  4,  c.  56.  No  reason  can  be  suggested  for  giving  such 
effect  to  the  barrister's  certificate.  It  may  perhaps  be  said  that  the 
object  was  to  prevent  the  intention  of  the  parties  failing  by  mere  mis* 
take :  but  that  effect  would  practically  be  produced  by  the  rules  re- 
maining in  use  for  a  long  time.  But  the  mischief  of  the  construction 
is  obvious ;  for  any  fraudulent  change  in  the  rules  might  be  effected  by 
means  of  a  false  affidavit.  The  rules  cannot  be  removed  by  certiorari ; 
BUt.  10  O.  4,  c.  56,  s.  8. 

Atherton  and  Cowling ^  contr^  were  desired  by  the  Court  to  argue 
this  point  before  the  other  points  were  discussed. — The  question  turns 
on  sect.  4  of  stat.  4  &  5  W.  4,  c.  40.  The  concluding  words  of  that 
section  peremptorily  enact  that,  after  the  rules  have  been  certified,  they 
shall  be  binding  on  the  members  and  officers  of  the  Society  and  all 
other  persons  having  interest  therein.  Had  the  intention  of  the  Legis- 
ature  been,  as  is  suggested  on  the  other  side,  merely  to  fix  the  time 
at  ^hich  the  rules  were  to  take  effect,  it  would  have  been  easy  to  have 
aaid  simply  that  the  rules  should  not  be  binding  until  or  unless  they 
VOL,  m.— 19  N 
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were  certified.  It  is  obyiously  for  the  profit  of  the  Society  that  there 
Mfxo-}  should  early  be  a  stage  at  which  the  rules  should  be  settled,  *free 
-'  from  question :  and^  if  this  was  to  be  done  as  to  any  point,  it 
would  be  done  as  to  all.  Now  it  is  not  disputed  that  the  barrister  has 
judicial  power  to  determine  whether  the  rules  are  in  themselves  con- 
formable to  law.  [Lord  Campbell,  G.  J. — Because  he  is  expressly 
required  to  ascertain  that.]  Why  should  his  power  be  limited  ?  He 
appears  to  be  always  treated  as  a  judicial  officer.  He  is  the  first  intro- 
duced into  the  operation  of  Friendly  Societies  by  stat.  10  6.  4,  c.  56, 
B.  4,  by  which  the  rules  are  to  be  sent  to  the  barrbter  appointed  to 
certify  the  rules  of  Saying  Banks :  and  that  office  is  first  created  by 
Stat.  9  G.  4,  c.  92,  s.  4,  where  the  language  equally  indicates  a  judicial 
power.  If  the  rules  have  not  been  properly  passed,  the  dissentients 
may  easily  give  notice  to  the  barrister,  in  the  nature  of  a  caveat ;  and 
then  he  will  not  be  bound  by  the  affidavit  prescribed  in  sect.  4  of  stat. 
4  &  5  W.  4|  c.  40.  [Lord  Campbell,  C.  J. — Can  he  inquire  into  the 
facts  stated  in  the  affidavit?]  It  should  seem  that  he  may  do  so 
if  the  facts  are  essential  to  render  the  rules  conformable  to  law. 
[Coleridge,  J. — The  proviso  at  the  end  of  sect.  4  of  stat.  10  6. 
4,  c.  56,  dispenses  with  the  barrister's  certificate  if  there  be  an  affi- 
davit that  the  rules  or  alterations  are  copied  from  rules  or  altera- 
tions already  enrolled  in  the  same  county.  That  looks  rather  as  if 
the  certificate  were  required  merely  for  the  purpose  of  securing  the 
propriety  of  the  rules  in  themselves.]  Sect.  8  of  that  statute  makes 
the  confirmed  rules  binding  without  any  words  to  show  that  the  inten- 
tion was  merely  to  indicate  the  time  from  which  they  become  valid. 
[Lord  Campbell,  C.  J. — That  relates  to  the  confirmation  by  the  justices : 
the  fanctions  of  the  barrister  appear  to  be  different.]  Stat.  4  &  5  W.  4, 
c.  40,  substitutes  his  authority  for  theirs ;  under  this  ^Act  they 
have  only  ministerial  duties.  The  affidavit  required  by  sect.  4 
of  the  same  Act  must  of  course  relate  to  something  extrinsic  to  the  rules 
themselves :  it  must  therefore  have  been  looked  to  as  the  proper  evi- 
dence for  satisfying  the  barrister  of  the  legality  of  the  whole  proceed- 
ing. [Coleridge,  J. — The  affidavit  is  only  that  the  provisions  of  the 
Act  have  been  complied  with.]  That  comprehends  the  enactments  of 
stat.  10  Geo.  4,  c.  56,  s.  9,  which  lays  down  the  steps  necessary  to  the 
alteration  of  rules,  and  of  which  the  26th  of  the  old  rules  is  only  a 
transcript.  Fraud  is  not  absolutely  impossible;  but  the  balance  of 
convenience  is  in  favour  of  holding  that  the  certificate  determines  the 
validity  of  the  alteration,  once  for  all.  On  such  a  principle,  the 
Court  of  Common  Pleas  decided,  in  The  Banwen  Iron  Company  v.  Bar- 
nett,  8  Com.  B.  406  (E.  C.  L.  B.  vol.  65),(a)  that  the  certificate  of  the 
registrar  of  joint  stock  companies,  granted  under  stat.  7  &  8  Vict.  c.  110. 
B.  7|  precluded  the  shareholders  from  objecting  that  the  deed  on  which 

(a)  8m  BegiM  «.  PUUipi,  8  Q.  B.  745  (B.  C.  L.^B.  toL  65). 
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it  was  granted  was  insufficient.  [Lord  Campbell,  C.  J. — There  sects. 
7  and  8  clearly  required  him  to  certify  only  where  a  proper  deed  was 
presented.]  The  barrister,  by  sect.  4  of  stat.  4  &  5  W.  4,  c.  40,  is  to 
adrise  with  the  clerk  or  secretary,  <tif  required;"  that  is,  it  should 
seem,  if  the  clerk  or  secretary  be  required  by  the  barrister  to  confer 
with  him :  that  gives  the  barrister  full  materials  for  the  exercise  of  his 
discretion.  The  danger  of  fraud  is,  after  all,  very  slight.  By  stat.  10 
G.  4,  c.  56,  8.  7,  the  amendments  have  no  effect  till  they  are  entered 
into  the  Society's  book,  which  is  open  to  all  the  members :  that  makes 
them  notorious  to  all :  and,  if  the  majority  *are  dissatisfied  with  r^nnQ 
them,  a  meeting  may  be  called  at  which  the  rules  may  be  '- 
reamended :  if  the  amendments  remain  unobjected  to,  it  is  cogent  proof 
that  there  has  been  nothing  to  complain  of. 

The  Court  postponed  their  decision  on  this  point :  and,  on  this  day, 
there  being  a  difference  of  opinion  on  the  Bench,  the  following  judg- 
ments were  delivered. 

Lord  Campbell,  G.  J. — ^My  brothers  Coleridge  and  Wightman  concur 
in  the  opinion  which  I  am  about  to  pronounce :  my  brother  Erie  differs 
from  us,  and  will  state  his  views  afterwards. 

During  the  argument,  I  entertained  considerable  doubt  respecting 
the  point  on  which  the  rule  was  granted :  but,  after  looking  into  the 
statutes  on  which  it  depends,  I  think  that  the  objection  taken  to  the 
plaintiff's  right  to  sue  was  not  open  to  the  defendant,  stat.  4  &  5  W.  4, 
c.  40,  8. 4,  having  enacted  « that  all  rules,  alterations  and  amendments 
thereof,  from  the  time  when  the  satne  shall  be  certified  by  the  said 
barrister,"  to  whom  they  were  submitted,  « shall  be  binding  on  the 
several  members  and  officers  of  the  said  society,  and  all  other  persons 
haying  interest  therein." 

If  it  had  not  been  for  the  words  "  from  the  time  when  the  same  shall 
be  certified  by  the  said  barrister,"  I  should  have  thought  it  clear  that 
the  rules  certified  were  to  be  absolutely  binding.  These  are  rules  made 
in  pursuance  of  the  Acts  of  Parliament;  they  are  signed  by  three 
members,  and  countersigned  by  the  clerk  or  secretary ;  and,  in  case  of 
alterations  on  amendments  of  rules,  they  are  accompanied,  when  trans- 
mitted to  the  barrister,  by  an  affidavit  that,  in  making  them,  the  Acts 
of  Parliament  *and  the  rules  of  the  Society  have  been  duly  r^oAQ 
complied  with :  and,  before  they  become  binding,  the  barrister  ^ 
mnst  have  certified  that  they  are  calculated  to  carry  into  effect  the  io>- 
tention  of  the  parties,  and  are  in  conformity  to  law.  A  simple  enact- 
ment that  such  rules,  so  made  and  certified,  should  be  binding  would, 
I  think,  have  prevented  any  member  or  officer  of  the  Society  from  con- 
tending that  they  were  not  binding  by  reason  of  some  irregularity  in 
the  manner  in  which  they  were  made.  In  framing  the  clause,  it 
might  have  been  better  to  have  said  <«  that  the  rules  so  certified  shall 
be  binding  on  the  members  and  officers  of  the  Society  and  all  interested. 
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and  shall  come  into  operation  when  and  as  soon  as  thej  are  so  certi- 
fied." But  I  really  think  that  the  meaning  of  the  ^laosei  as  framed,  is 
the  same. 

The  intention  of  the  Legislature  seems  to  have  heen,  to  give  the  like 
effect  to  the  certificate  of  the  barrister  under  stat.  4  &  5  W.  4,  c.  40, 
s.  4,  as  was  given  to  the  confirmation  by  the  sessions  nnder  stat.  10  6. 
4,  c.  56,  s.  8.  I  cannot  doubt  that,  when  rules  had  been  so  confirmed 
and  made  binding,  a  member  could  not  have  questioned  the  regularity 
of  the  manner  in  which  they  were  made.  Under  stat.  4  &  5  W.  4,  c. 
40,  8.  4,  a  new  process  for  confirming  the  rules  is  given ;  but  the  object 
still  was  to  make  them  binding. 

The  plaintiffs'  counsel,  I  think,  entirely  failed  in  the  attempt  to  show 
that  the  barrister  is  to  inquire  into  the  regularity  of  the  making  of  the 
rules,  so  that  his  certificate  is  to  be  considered  a  judicial  determination 
of  this  matter*  No  such  function  is  vested  in  him :  and  those  who  may 
think  that  the  rules  were  irregularly  made  are  not  furnished  with  any 
means  of  raising  the  question.  In  very  rare  instances  this  may  prodace 
*^1 01  ^^^  ^inconvenience :  but  faith  may  generally  be  given  to  the 
^  signature  and  affidavit  required  as  preliminaries ;  and  probably 
much  more  inconvenience  would  arise  if,  after  the  rules  have  been  cer- 
tified and  confirmed  and  acted  upon,  it  were  competent  to  any  refrac- 
tory member,  at  any  distance  of  time,  to  object  that  the  proper  notices 
were  not  given  of  the  meeting  at  which  they  were  agreed  to,  or  that 
there  were  not  a  sufficient  number  of  members  present  at  this  meeting, 
or  that,  upon  a  division,  the  votes  on  each  side  were  not  accurately 
counted.  If,  notwithstanding  the  precautions  taken,  any  rule  has  been 
certified  by  the  barrister  which  was  not  regularly  made,  a  remedy 
would  be  open  to  a  member  who  disapproves  of  it,  by  moving  its  repeal 
or  modification ;  and,  if  there  be  a  majority  of  the  Society  who  agree 
with  him,  the  wrong  would  be  redressed.  The  defendant's  counsel 
admit  that  the  certified  rule  is  prim&  facie  valid :  but  great  mischief 
might  arise  if  this  were  only  a  presumption  to  be  rebutted ;  as  then,  in 
every  case  where  a  rule  is  to  be  enforced,  evidence  might,  without  notice, 
be  given  of  some  alleged  irregularity  in  making  it.  •  I  cannot  doubt  that 
it  would  be  for  the  general  benefit  of  the  Friendly  Society  that  the  rules, 
when  certified,  should  be  considered  binding  till  repealed  and  altered : 
and  the  language  used  by  the  Legislature  seems  to  me  fairly  to  bear 
this  construction.  I  therefore  think  that  the  nonsuit  cannot  be  sup- 
ported on  this  ground. 

Erlb,  J. — This  was  an  action  brought  for  the  funds  of  a  Friendly 
Society  against  the  defendant,  who  was  treasurer  according  to  valid 
rules.  The  plaintiffs  had  passed  certain  resolutions,  which  they  called 
^n-ti-]  amendments  of  these  rules  :  these  resolutions  had  none  *of  the 
-*  legal  requisites  for  an  amendment  of  rules,  and  directly  viohted 
the  enaetment  prohibiting  any  amendment  of  which  notice  had  not  beem 
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giTen  at  two  general  meetings ;  nevertheless  they  forwarded  their  reso- 
lations  as  amendments  to  the  registrar,  and  obtained  his  certificate  that 
the  amendment  was  in  conformity  to  law  and  to  the  provisions  of  the 
Btatates.  If  they  made  an  affidavit  that  the  law  had  been  complied 
with  in  making  these  amendments,  it  must  have  been  untrue.  By  these 
resolutions,  if  they  were  valid  as  amendments,  the  plaintiffs  might  be 
entitled  to  have  the  funds  of  the  Society  ;  and  they  have  accordingly 
brought  this  action  to  recover  them  from  the  treasurer,  making  title 
under  these  resolutions,  which,  as  they  contend,  have  become  valid 
amendments  by  reason  of  the  registrar  having  so  granted  his  certifi* 
eate  :  and  they  say  that  this  is  the  result  of  stat,  4  &  5  W.  4,  c.  40,  s. 
4,  enacting  that  all  rules  and  amendments,  from  the  time  when  they 
shall  be  certified  by  the  barrister,  shall  be  binding  on  the  Society  and 
others. 

This  construction,  which  appears  to  me  to  be  contrary  to  the  words 
and  contrary  to  the  intention  of  the  Legislature,  and  which  gives  legal 
success  to  untruths,  is  thought  to  be  supported  by  expediency,  because 
it  is  supposed  to  prevent  the  evil  said  to  be  incident  to  legal  inquiry : 
and,  if  the  parties  interested  in  that  which  was  untruly  called  an  amend- 
ment can,  by  obtaining  a  certificate  on  an  ex  parte  affidavit,  bar  all  in- 
quiry into  the  validity  of  the  making  of  that  which  is  certified,  no  doubt 
litigation  would  be  prevented,  but  at  a  sacrifice  of  greater  interest ;  for 
it  seema  to  me  that  there  is  good  in  allowing  all  parties  interested  to 
have  their  rights  tried  according  to  law.  The  tribunal  may  be  made 
^cheap  and  speedy  according  to  the  subject-matter ;  and  so  delay  _p^  ^ 
and  expense  may  be  saved.  But  to  allow  an  ex  parte  secret  ap-  L  ^  '^ 
plication  of  one  of  the  parties  interested  to  bind  the  rights  of  the  other 
without  giving  him  an  opportunity  of  being  heard,  seems  a  pernicious 
plan  for  stopping  litigation. 

Fnrthermore,  this  construction  seems  to  me  contrary  to  the  words 
«« that  all  rules,"  <<  when  the  same  shall  be  certified,"  <<  shall  be  binding." 
It  seems  to  me  to  render  the  essential  word  « rules"  of  no  effect ;  for 
it  makes  that  which  is  no  rule  to  be  a  rule,  and  to  be  binding  if  it  shall 
be  certified. 

It  is  also  inconsistent  with  the  declared  purpose  of  the  certificate, 
which  is  to  ascertain  the  legal  tendency  of  the  supposed  rules,  and  not 
to  inquire  into  the  validity  of  the  making  of  them.  The  registrar  has 
no  power  to  inquire  whether  they  were  legally  made :  he  has  only  to 
consider  their  effect :  and,  if  the  same  rules  have  been  already  certified 
for  another  Society,  he  must,  according  to  sect.  5,  certify  them  again. 
If  an  opinion  upon  the  legal  tendency  of  a  supposed  instrument  is  to 
be  decisive  of  the  valid  making  of  that  instrument,  such  a  decision  is 
upon  hazard,  not  on  reasoning. 

By  the  defendant's  construction  effect  would  be  given  to  all  the  words 
of  the  enactment  in  their  ordinary  sense  according  to  law.    If  the 
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rules  or  amendments  have  been  duly  made  by  the  Society  npon  which 
they  are  to  be  binding,  the  time  for  their  binding  is  fixed^  by  this  sec- 
tion, to  be  from  the  time  that  they  are  certified.  The  Legishiture  has 
made  carefal  provisions  for  the  series  of  steps  requisite  for  the  making 
or  altering  of  rules  for  Friendly  Societies,  experience  having  shown 
the  evil  of  facility  for  sudden  changes.  Thus,  by  stat.  10  6. 4,  c.  56, 
Q^  o-i  *the  process  of  original  making  consists  in  a  resolution  of  the 

-'  majority  of  the  members  a8sembled,(a)  followed  by  a  certificate 
of  a  barrister  that  they  are  according  to  law,(i^  and  by  a  confirmation 
of  justices  in  sessions,  and  an  enrolment  and  an  entry  in  the  Society's 
book :  and,  by  sect.  7,  no  Society  is  entitled  to  the  benefit  of  the  Act 
unless  all  these  requisites  have  been  complied  with  :  and  for  an  altera- 
tion, by  sect.  9,  notice  at  two  general  meetings  of  a  meeting  to  alter, 
and  a  majority  of  three-fourths  at  such  meeting,  is  requisite,  together 
with  the  same  confirmations  as  before.     By  sect.  8,  all  rules  made  as 
aforesaid,  and  entered  in  the  Society's  books,  and  confirmed  by  the 
justices,  shall  be  binding :  "here  the  making,  the  entry  and  the  confirma- 
tion are  alike  necessary  for  validity :  neither  one  of  these  facts  pre- 
cludes the  inquiry  whether  the  others  exist,  although  a  short  presump- 
tive mode  of  proving  all  of  them  is  given  by  tho  enactment  that  either 
the  entry  in  the  Society's  book,  or  the  transcript  enrolled  at  the  sessions, 
or  an  examined  copy  of  such  transcript,  shall  be  received  as  evidence  of 
such  rules  in  all  cases,  that  it  shall  be  presumptive  evidence  of  valid  rules 
until  the  presumption  is  rebutted.   This  provision,  together  with  the  ordi- 
nary presumption  from  acquiescence,  would  save  unnecessary  proof,  and 
check  groundless  litigation  about  forms,  andstill  leave  to  the  parties  in- 
terested in  having  a  real  question  tried  an  opportunity  to  be  heard. 

Under  this  statute,  requiring  a  series  of  numerous  steps  for  the 
validity  of  a  rule  or  amendments,  the  time  when  the  rule  became  ope- 
rative may  have  been  doubtful ;  and  therefore  the  Legislature  may  have 
^o^A-y  ^^^  reason  to  *fix  the  time  to  be  from  the  certificate  of  the  bar- 

^  rister  by  the  section  now  in  question :  at  all  events  the  use  of 
this  provision  in  this  sense  is  exemplified  in  Bradburne  v.  Whitbread,  5 
M.  &  G.  439,  in  which  a  Loan  Society,  acting  under  stat.  5  &  6  W.  4, 
c.  23,  which  embodies,  by  reference,  the  provision^  of  stat.  4  &  5  W.  4, 
c.  40,  as  to  rules,  had  obtained  the  certificate  in  August,  but  could  not 
enrol  its  rules  till  the  sessions  in  October,  and  took  the  promissory  note 
on  which  the  action  was  brought  in  August,  after  the  certificate ;  and 
the  objection  of  the  defendant,  that  this  was  not  a  Society  till  their 
rules  were  enrolled,  was  answered  by  reference  to  the  section  now  in 
question,  which  was  held  to  make  the  rules  operative,  before  enrolment, 
from  the  time  of  the  certificate.  The  subsequent  legislation  on  Friendly 
Societies,  using  the  same  expression,  appears  to  me  to  indicate  that  the 
Legislature  intended  to  fix  the  time  of  the  certificate  as  the  time  for 

(o)  Soot  2.  (6)  8oct  i. 
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the  rules  coming  into  operation,  not  that  the  certificate  should  prove 
.  concluslvelj  that  the  rales  were  made. 

Thas  Stat.  3  &  4  Vict.  c.  110,  relating  to  Loan  Societies,  irhich  are 
in  pari  materilt,  by  sect.  4,  enacts  that  the  rules,  from  the  time  when 
thej  shall  be  certified,  shall  be  binding  on  all  persons  interested  :  and 
sect.  7  enacts  that  certain  transcripts  and  copies  of  the  rules,  and  also 
that  the  copy  certified  by  the  barrister,  shall  be  received  as  evidence  of 
Bach  rales ;  that  is,  presumptive  evidence  sufiScient,  if  not  rebutted : 
but,  if  the  certificate  created  the  rules,  the  certificate  itself  would  be 
received,  not  as  presumptive  evidence  of  the  rule,  but  as  proof. 

Stat.  9  &  10  Vict.  c.  27,  by  sect.  12,  makes  the  barrister  a  regis- 
trar,(a)  and  repeals  the  statutes  requiring  ^rules  to  be  deposited  r^o-t^ 
with  the  clerk  of  the  peace,  and  directs  rules  already  deposited  *- 
there  to  be  sent  to  the  registrar  of  Friendly  Societies,  and  transcripts 
of  new  rules  to  be  kept  by  the  registrar :  and  then  enacts  that  all  rules 
certified  by  the  registrar  shall  be  of  the  same  force,  and  all  the  pro- 
visions of  Stat.  10  G.  4,  c.  56,  shall  apply  to  them,  as  i^  they  had  been 
confirmed  by  the  justices  and  enrolled  by  the  sessions.  If  the  certifi- 
cate alone  made  them  valid  rules,  it  would  be  inconsistent  to  enact  that 
a  certificate  should  have  as  much  efiect  towards  making  them  valid  as 
the  confirmation  at  sessions  had  theretofore. 

Stat.  13  k  14  Vict.  c.  115,  after  repealing  several  former  statutes, 
enacts,  by  sect.  4,  that  a  majority  may  make  rules :  and,  by  sect.  6, 
that  the  Society  shall  not  be  deemed  to  be  legally  established  unless 
the  rules  have  been  certified ;  and,  by  sect.  7,  that  rules  shall  be  certi- 
fied as  of  the  class  either  of  certified  or  of  registered  Friendly  Socie- 
ties ;  and  that  all  rules,  when  certified,  shall  be  binding.  These  two 
sections  appear  to  me  to  fix  on  the  time  of  the  certificate  as  the  time 
when  the  Society  shall  be  established,  and  when  the  rules  shall  be  bind- 
ing :  but  it  no  more  creates  rules  than  it  creates  a  Society. 

These  are  the  enactments  bearing  on  the  question.  Thus  the  words 
of  the  section,  the  purview  of  the  statute,  the  provisions  of  other 
statutes  in  pari  materiS,  and  expediency,  lead  me  to  the  conclusion  that 
the  certificate  of  the  barrister  does  not  create  a  rule  or  amendment, 
but  fixes  the  time  when  it  becomes  operative ;  and  that  the  defendant 
u  entitled  to  succeed. 

*  Watson  and  Rew  proceeded  to  show  cause. — The  next  point  ^^^^  « 
is  whether,  assuming  (as  must  now  be  done)  the  new  rules  to  be  ^ 
valid,  the  plaintiffs  have  a  right  to  sue.  They  are  trustees  ;  but  no  one 
of  the  three  is  treasurer,  as  is  required  by  the  12th  of  the  new  rules. 
It  may  be  questioned  whether  the  defendant  is  not  still  treasurer :  he 
has  not  been  formally  displaced :  but,  assuming  that  the  election  of 
Grune  has  the  effect  of  displacing  the  defendant,  Grune  is  entitled  to 
the  custody  of  the  money.     The  trustees,  under  the  12th  new  rule,  are 

(a)  S«ct  10. 
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entitled  only  to  have  investments  made  in  their  names.  Stat.  10  G.  4, 
c.  56,  8.  11,  directs  the  appointment  of  persons  to  <<  the  office  of  stew-  ' 
ard,  president,  warden,  treasurer,  or  trustee."  Stat.  13  &  14  Vict.  c. 
115,  s.  12,  directs  that  <<  the  treasurer  or  trustee  for  the  time  being*' 
shall  invest  the  money  not  required  by  the  exigencies  of  the  Society. 
Stat.  10  G.  4,  c.  56,  s.  21,  enacts  that  all  property,  money,  &c.,  shall 
be  vested  in  «<  the  treasurer  or  trustee :"  the  words  <<  treasurer  or  trus- 
tee" designate  the  two  names  by  which  the  same  office  may  be  known : 
but  they  do  not  indicate  that,  where  the  trustee  is  not  identical  with 
the  treasurer,  the  trustee  is  to  have  the  custody  of  the  uninvested 
money. 

Atherton  and  Cowling^  contri,  were  then  called  upon  by  the  Court  to 
answer  this  objection. — The  words  of  sect.  21  of  stat.  10  G.  4,  c.  56, 
enable  either  the  treasurer  or  the  trustee,  where  the  offices  are  distinct, 
to  claim  the  money.  Further,  under  the  12th  of  the  new  rules,  one  of 
the  trustees  is,  by  being  elected  trustee,  a.  treasurer ;  and,  though  it 
might  be  more  regular  if  the  Society  had  appointed  one  of  the  three 
to  be  treasurer,  the  right  of  action  is  thus  in  the  plaintiffs.     Stat.  13 

*2171  ^  ^^  ^^^*'  *^'  ^^^'^  ^'  ^^^  ^ir®<5ts  that  the  trustees  or  treasurer 
-'  shall  invest  the  money  not  wanted  for  the  current  liabilities  of 
the  Society  in  the  names  of  the  trustees,  with  the  consent  of  the 
Society :  sect.  18  vests  all  the  property  in  the  trustees :  sect.  28 
directs  that  persons  holding  moneys,  &c.,  belonging  to  the  Society  shall, 
on  demand,  hand  them  over  to  the  treasurer.  [Coleridgb,  J. — The 
new  rule  12  directs  that  the  treasurer  shall  invest  when  the  sum  unap- 
propriated exceeds  502.]  He  holds  subject  to  investment  in  the  name 
of  the  trustees. 

Lord  Campbell,  C.  J. — ^I  think  the  nonsuit  ought  to  stand,  the 
plaintiffs  having  made  out  no  right  to  sue.  We  must  now  assume  that 
the  new  rules  are  binding :  but  they  have  not  been  pursued.  Instead 
of  making  one  of  the  three  trustees  a  treasurer,  three  trustees  are  ap- 
pointed, and  a  fourth  person  is  made  treasurer.  Supposing  the  election 
of  trustees  to  be  good,  what  right  have  they  to  claim  the  money  ?  The 
learned  counsel  reverted  to  the  Acts  of  Parliament :  but  they  are  super- 
seded by  the  new  rules  in  this  respect.  And,  under  stat.  18  &  14  Vict. 
c.  115,  money  does  not,  before  it  is  invested,  vest  in  trustees  of  whom 
no  one  is  treasurer. 

CoLERiDQE,  J. — I  am  of  the  same  opinion.  The  plaintiffs  were,  I 
think,  well  appointed  trustees :  till  then,  the  money  was  clearly  in  the 
treasurer.  Then  how  does  it  come  to  the  trustees  ?  One  suggestion 
rather  surprised  me  :  that  the  simple  election  of  the  trustees  gave  them 
the  funds  of  the  Society.  In  all  the  Friendly  Society  Acts  you  find 
clauses  directing  the  money  to  be  invested  in  the  names  of  the  trustees : 
^2181  ^^^  *could  their  mere  appointment  give  them  what  is  in  other 
^  hands  ?     Then  as  to  the  new  rule  12 :  that  directs  that  three 
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shall  be  trnstees  of  whom  one  is  to  be  treasurer ;  the  treasurer  is  to 
inrest  if  the  sum  in  his  hands  exceed  502. :  till  the  investment  therefore 
the  money  must  be  in  his  hands.  The  proyisions  of  stat.  10  G.  4^  c. 
56,  do  not  interfere  with  this  view :  according  to  them,  the  money  is  to 
be  in  the  hands  of  a  .single  person  called  indifferently  trustee  or  trea- 
surer :  the  essence  of  the  provision  is  that  the  person  who  is  really 
treasurer  has  the  custody  of  the  money.  Then  reliance  is  placed  on 
Btat.  13  &  14  Vict.  c.  115.  But  the  new  rules  would  supersede  the 
provisions  there ;  though  indeed  I  think  that  sect.  13,  construed  with 
sect.  12,  gives  the  treasurer  the  custody  of  the  money  till  it  is  invested. 

WiOHTMAN,  J. — I  am  of  the  same  opinion.  Stat.  10  G.  4,  c.  56, 
contemplated  the  money  being  in  the  hands  of  a  person  who  might  be 
called  trustee  or  treasurer,  but  who  was  to  be,  as  it  were,  the  banker 
of  the  Society.  Then  the  new  rule  contemplates  the  election  of  three 
trustees,  one  of  whom  is  to  be  treasurer :  the  unappropriated  money 
exceeding  50L  is  to  be  invested  by  the  treasurer.  No  one  of  these 
three  trostees  is  treasurer :  the  money  is  therefore  in  the  hands  of  an 
independent  officer.  If  the  defendant  is  liable  to  hand  over  the  money, 
he  must  do  so  to  the  new  treasurer.  He  may  be  directed  by  the  board 
of  management  to  invest  in  the  name  of  the  trustees :  but,  till  that  is 
done,  the  money  is  to  be  in  the  treasurer's  custody.  Stat.  13  &  14 
Vict.  c.  115,  does  not  touch  this  point :  it  shows  in  whose  names  the 
money  is  to  be  invested,  but  does  not  in  the  mean  time  take  it  out  of 
^the  treasurer's  hands.  I  think,  therefore,  the  nonsuit  should  r^oio 
stand.  t  ^^^ 

Erle,  J. — ^I  agree  that  the  plaintiffs  have  failed  to  prove  a  right  of 
action.  Bule  discharged. 


JOHN  VICK  V.  JANE  SUETER.    Jan.  20. 

Densor,  being  seued  in  fee  of  eopyhold  landa  iDcloding  The  Hill  Field,  bj  will,  made  before  let 
Jtouary,  1838,  derieed  eertftln  parcels  of  freehold  land  to  S.  in  fee  chargeable  with  an  annnit/ 
of  tOL  to  hie  wife  for  life,  the  first  payment  thereof  to  be  made  within  three  months  of  the 
derisor*!  decease.  "  Also  I  giro  and  derise  i^l  that  my  eopyhold  estate  called  The  Mill  Field, 
coastiting  of  serea  moMnagee/'  Ac,  "  situate  at,"  Ae.,  <'anto  my  niece  Sally,"  **  for  and  daring 
tbe  term  of  her  natural  life,  charged  and  chargeable,  nevertheless,  and  I  hereby  charge  the 
mi  copyhold  estate  so  giren  to  my  said  niece  Sally,  to  and  with  the  payment  of  one  annuity 
or  elear  yearly  sum  of  2bL  unto  my  brother"  E.  S.  for  life,  payable  half-yearly,  the  first  pay- 
■ent  to  begin  within  three  calendar  months  next  after  devisor's  decease;  *' and,  from  and 
immediatelj  after  the  decease  of  my  sud  niece  Sally,  I  give  and  devise  the  eame  copyhold 
hertditamenu  onto  and  equally  between  all  and  every  the  children  of  my  said  niece,  share  and 
thare  alike."  "Also  I  give  and  devise"  freehold  land  described,  "also  all  and  eveiy  my  othef 
sopyhold  messaages  or  tenements,  lands,  tenements  and  hereditaments,"  "  wheresoever  situate, 
vnto  my  niece  Ann,  her  heirs  and  assigns,  charged  and  chargeable,  nevertheless,  and  I  hereby 
charge  the  same,  to  and  with  the  payment  of  one  annuity  or  elear  yearly  sum  of  20/.  unto  my 
sud  wife  (in  addition  to  the  annuity  of  60/.),"  "for  and  daring  the  term  of  her  natural  life,  to 
be  payable  half-yearly,  and  the  first  payment  thereof  to  begin  and  be  made  within  three  calen- 
dar months  after  my  decease."  There  was  also  a  devise  of  "  aU  and  every  other  my  real 
sitates,  not  hereinbefore  otherwise  disposed  of,"  to  V.  in  fee. 

VOL.  in.— 20 
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Held  Uiat  the  deviae  to  the  ohildren  of  Sally  pasied  onlj  a  reniMnder  for  life. 

That  the  devise  to  Ann  paaiedy  not  the  re?enion  in  The  Mill  Field,  but  the  other  eopyhoidi 

nndisposed  of. 
And  that  therefore  the  ultimate  remainder  in  fee  in  The  MUl  Field  paaaed  to  V. 

Ejectment  for  lands  and  messuages  In  Hampshire :  title  laid  on  1st 
March,  1852.  The  defendant  defended  as  landlord.  On  the  trial, 
before  Erie,  J.,  at  the  Hampshire  Spring  Assizes,  1858,  a  special 
verdict  was  found,  of  which  the  material  parts  were  substantially  as 
follows. 

Before  and  at  the  time  of  making  his  will  hereinafter  mentioned,  and 
from  thence  until  and  at  the  time  of  his  death,  one  John  Sueter  was 
♦9901  ^^^^^^  ^^  ^^^  demesne  as  of  '''fee,  at  the  will  of  the  lord  of  the 
-'  manor  of  Emsworth,  in  the  county  of  Southampton,  according  to 
the  custom  of  the  manor,  of  an  estate  called  The  Mill  Field,  consist- 
ing of  seven  messuages,  tenements,  and  dwelling-houses,  situate  at  Ems- 
worth  aforesaid,  being  the  premises  in  question,  the  same  then  and  still 
being  part  and  parcel  of  the  said  manor,  and  a  customary  tenement 
thereof,  demised  and  demisable  by  copy  of  the  Court  Rolls,  by  the  lord, 
or  by  his  steward  for  the  time  being,  to  any  person  willing  to  take  the 
same  in  fee  simple  or  otherwise,  to  hold  of  the  lord  at  the  will  of  the 
lord,  according  to  the  custom  of  the  manor.  The  said  John  Sueter, 
being  so  seised,  on  10th  of  January,  1817,  made  and  published  his 
last  will  in  writing,  signed  by  him  and  attested  and  subscribed  in  his 
presence  by  three  credible  witnesses. 
.  The  verdict  then  set  out  the  will :  the  material  parts  were  as  follows. 

The  testator  first  gave  lOOZ.  to  his  wife  Mary :  and  then  devised 
three  freehold  parcels  of  land  to  his  nephew  John  Sueter,  his  heirs  and 
assigns,  chargeable  with  an  annuity  of  60Z.  to  the  devisor's  said  wife  for 
life,  the  first  payment  to  be  made  within  three  calendar  months  of  devi- 
sor's death.  «  Also  I  give  and  devise  all  that  my  copyhold  estate  called 
The  Mill  Field,  consisting  of  seven  messuages,  tenements  or  dwelling- 
houses,  situate  at  Emsworth  aforesaid,  and  held  of  and  under  the  manor 
of  Emsworth,  and  duly  surrendered  to  the  use  of  my  will,  unto  my 
niece  Sally,  the  wife  of  Henry  Thresher,  of,"  &c.,  «  for  and  during  the 
term  of  her  natural  life,  charged  and  chargeable,  nevertheless,  and  I 
hereby  charge  the  said  copyhold  estate  so  given  to  my  said  niece  Sally, 
»99n  '^  *^^  ^^^^  ^^®  payment  of  one  annuity  or  *clear  yearly  sum  of 
-^  25Z.  unto  my  brother  Edward  Sueter,  during  his  natural  life,  to 
be  payable  half-yearly,  and  the  first  payment  thereof  to  begin  and  be 
made  within  three  calendar  months  next  after  my  decease.  And,  from 
and  immediately  after  the  decease  of  my  said  niece  Sally,  I  give  and 
devise  the  same  copyhold  hereditaments  unto  and  equally  between  all 
and  every  the  children  of  my  said  niece,  share  and  share  alike.  But, 
if  my  said  niece  shall  happen  to  depart  this  life  in  the  lifetime  of  her 
Baid  husband,  without  leaving  any  children  or  child  lawfully  begotten. 
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then  I  gi?e  and  devise  all  and  singular  my  said  copyhold  hereditaments 
unto  my  said  nephew  John  Saeter,  his  heirs  and  assigns,  charged  and 
chargeable  to  and  with  the  payment  of  one  annuity  or  clear  yearly  sum 
of  50/.  unto  the  said  Henry  Thresher,  during  his  natural  life,  to  ho 
payable  half-yearly,  the  first  payment  thereof  to  begin  and  be  made 
vithia  three  calendar  months  next  after  the  decease  of  my  said  niece 
Sally  without  issue  as  aforesaid.  Also  I  give  and  devise  all  those  my 
two  acres  of  freehold  land  situate,"  &c.,  <«-al80  all  and  every  my  other 
copyhold  messuages  or  tenements,  lands,  tenements  and  hereditaments, 
with  their  and  every  of  their  appurtenances,  wheresoever  situate,  unto 
my  niece  Ann,  her  heirs  and  assigns,  charged  and  chargeable,  neverthe- 
less, and  I  hereby  charge  the  same,  to  and  with  the  payment  of  one 
annuity  or  clear  yearly  sum  of  20/.  unto  my  said  wife  (in  addition  to 
the  annuity  of  60Z.  given  to  my  said  wife  and  charged  upon  my  free- 
hold hereditaments  at  Warblington  aforesaid),  for  and  during  the  term 
of  her  natural  life,  to  be  payable  half-yearly,  and  the  first  payment 
thereof  to  begin  and  be  made  within  three  calendar  months  after  my 
decease ;  and  also  charged  and  chargeable,  and  I  hereby  charge  r^^nnn 
*my  last-mentioned  hereditaments,  to  and  with  the  payment  of  ^ 
the  residue  and  remainder  of  the  rents  and  profits  thereof  unto  my 
brother  Thomas  Sueter,  for  and  during  his  natural  life,  to  be  payable 
half-yearly,  and  the  first  payment  thereof  to  begin  and  be  made  within 
three  calendar  months  after  my  decease,  save  and  except  the  yearly 
8am  of  10/.  parcel  of  the  said  rents  and  profits,  which  I  direct  shall  be 
retained  by  my  said  niece  Ann  to  and  for  her  own  use  and  benefit." 
Then  followed  a  bequest  of  certain  personalty.  "  And,  subject  to  the 
payment  of  my  just  debts,  my  funeral  and  testamentary  expenses,  the 
before-mentioned  legacy,  and  the  annuities  hereinafter  given  by  this 
my  will,  I  give,  devise,  and  bequeath  all  and  every  other  my  real  estates, 
not  hereinbefore  otherwise  disposed  of,  and  all  and  singular  the  residue 
and  remainder  of  my  household  goods  and  furniture,  plate,  linen,  and 
china,  not  chosen  by  my  said  wife,  and  all  my  bonds,  bills,  mortgages, 
ready  moneys  and  securities  for  money,  book  debts,  and  all  and  singu- 
lar other  my  personal  estate,  of  what  nature  or  kind  soever  I  shall  die 
possessed  of,  and  all  my  estate,  right,  title,  and  interest  therein,  unto 
my  said  brother  Thomas  Sueter  and  John  Yick,  of,"  &c.,  <<  their  heirs, 
executors,  administrators,  and  assigns.  But  upon  trust  nevertheless," 
&c.  (the  trusts  were  not  material  to  the  present  question). 

The  said  copyhold  estate  called  The  Mill  Field,  with  the  appurte- 
nances, in  the  said  will  mentioned  and  described,  is  the  said  land,  tene- 
ments and  premises  mentioned  and  contained  in  the  writ.  The  testator 
died  on  1st  May,  1822,  without  altering  his  said  will  as  to  the  deviso 
of  the  said  tenements  with  the  appurtenances. 

*After  his  death,  at  a  general  court  baron  of  the  lady  and  r^Qcyo 
lords  of  the  manor,  holden  in  and  for  the  said  manor,  on  20th  ^ 
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January,  1823,  before  the  then  steward,  the  homage  presented  the  said 
will :  and  thereupon  the  said  Sallj,  the  wife  of  the  said  Henry  Threiher, 
ia  the  entry  on  the  rolls  called  devisee  for  life  named  in  the  last  will 
and  testament  of  the  said  John  Sueter,  prayed  to  be  admitted  to  the 
said  customary  tenements,  with  the  appurtenances.  Whereupon  the 
lady  and  lords  of  the  manor  at  the  said  court,  by  the  said  steward, 
granted  the  said  customary  tenements,  with  the  appurtenances,  to  the 
said  Sally,  to  hold  to  the  said  Sally,  during  her  natural  life,  in  pursu- 
ance of  the  will  and  testament,  at  the  will  of  the  said  lady  and  lords, 
according  to  the  custom  of  the  manor.  And  the  said  Sally  was  then 
admitted  tenant  of  the  said  customary  tenements  in  manner  and  form 
aforesaid. 

The  said  Henry  Thresher  died  in  the  lifetime  of  the  said  Sally,  his 
wife,  without  her  haying  had  any  issue  by  him.  The  said  Sally  after- 
wards  intermarried  with  William  Mower ;  and  there  was  issue  of  such 
marriage  one  child,  yii.  a  son,  William,  who  was  born  in  1829  and  died 
in  1835,  an  infant.  The  said  William  Mower,  the  husband,  died  in 
October,  1831.  The  said  Sally  died  on  the  14th  February,  1851, 
without  having  been  again  married,  and  without  having  had  any  child 
except  the  said  William  Mower,  who  died  an  infant  as  aforesaid. 

The  said  Thomas  Sueter,  named  in  the  last  will,  died  in  February, 
1827,  leaving  the  said  John  Yick,  named  in  the  said  will,  and  who  is 
the  above  plaintiff,  him  surviving.  The  verdict  then  concluded  with 
*2*>41  P^*y^°8  ^^®  judgment  of  the  Court  whether  Vick  was  entitled 

'^  -1  as  in  *the  writ  alleged,  and  finding  according  to  such  judgment. 

MontagiAe  Smithy  for  the  plaintiff. — The  plaintiff  claims  the  copyhold 
as  survivor  of  the  two  joint  tenants,  residuary  devisees  in  fee  simple 
under  the  will :  and  he  clearly  is  so  entitled  unless  the  express  devise 
passed  a  fee  simple  to  William  Mower,  the  deceased  child  of  Sally 
Thresher,  afterwards  Mower.  The  question  therefore  turns  on  this 
express  devise,  which,  the  plaintiff  contends,  passed  no  inheritance.  It 
is  to  be  recollected  that  the  will  was  executed  beforo  the  coming  into 
effect  of  Stat.  7  W.  4  and  1  Vict.  c.  26.(a)  The  copyhold  is  first  given 
to  the  testator's  niece  Sally  for  life  by  the  words  <<  all  that  my  copy- 
hold estate  called  The  Mill  Field,  consisting  of"  parcels  specified  in 
the  will.  This  word  « estate'*  is  not  repeated  in  the  devise  to  her 
children :  the  language  is  « I  give  and  devise  the  same  copyhold  heredi- 
taments unto  and  equally  between  all  and  every  the  children  of  my 
said  niece,  share  and  share  alike."  The  condition  following  did  not 
take  effect.  Sally  survived  her  husband,  Henry  Thresher,  who  is  the 
husband  designated  by  the  will :  and  it  might  be  questioned  therefore 
whether  a  child  by  any  subsequent  marriage  took  any  interest  at  all 
under  the  will.  But,  supposing  the  devise  to  point  to  any  children  of 
Sally,  the  word  <<  hereditaments"  does  not  pass  a  fee ;  Moor  r.  Denn 

(a)  S«e  met  28. 
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dcm.  Mellor,  2  B.  4  P.  247.(a)  There  *Macdonald,  C.  B.,  said  -^^or 
that  he  did  BOt  conceive  that  the  word  <<  hereditaments"  woald  '- 
htLYe  the  effect  of  enlarging  a  devise  beyond  the  legal  import  of  the 
words  used  in  the  will  itself;  adding:  <&  The  settled  sense  of  that  word 
is  to  denote  such  things  as  may  be  the  subject-matter  of  inheritance, 
bat  not  the  inheritance  itself,  and  cannot  therefore,  by  its  own  intrinsie 
force,  enlarge  an  estate,  prim&  facie  a  life  estate,  into  a  fee/'  To  the 
same  effect  is  Doe  dem.  Small  v.  Allen,  8  T.  R.  497,(i)  where  Lord  Een- 
jod((?)  expressed  his  astonishment  that  any  doubt  should  have  been 
entertained  upon  the  point.  [^Bu^  for  the  defendant. — It  will  not  be 
contended  that  the  word  <<  hereditaments"  alone  is  sufficient  to  give  a 
fee.]  The  attempt  will  then  probably  be  to  connect  the  words  in  ques* 
tion  with  the  words  used  in  devising  the  life  estate  to  Sally.  In  Doe 
dem.  Small  v.  Allen  the  words  were :  <<  as  to  what  real  and  personal 
estate  it  hath  pleased  Almighty  God  to  bless  me  with,  I  give  and  dis- 
pose of  the  same  as  followeth : — "  <<  I  do  hereby  give  and  devise  all  ray 
messuages,  lands,  tenements,  and  hereditaments  whatsoever:"  yet  the 
word  (<  estate"  was  held  not  to  give  to  the  subsequent  word  <«  heredita- 
ments" a  sense  indicating  a  devise  in  fee.  The  word  <<  estate"  some- 
times is  merely  descriptive  of  locality;  sometimes  it  is  construed  to 
relate  to  interest,  and  to  be  a  word  of  limitation.  But  it  cannot  bear 
the  latter  sense  where  the  will  itself  points  to  the  former.  That  was 
the  case  in  Doe  dem.  Norris  v.  Tucker,  3  B.  &  Ad.  478  (E.  C.  L.  R.  vol. 
23),  where  the  words  were  «<  my  freehold  estate  called  Pouncetts,"  in 
Boe  dem.  Gwillim  v.  Gwillim,  5  B.  &  Ad.  122  (E.  G.  L.  R.  vol.  27),  and 
also  in  Doe  *dem.  Lean  t^.  Leah,  1  Q.  B.  229  (E.  C.  L.  B.  vol.  r,^no/* 
41),  where  the  words  were  <<  an  estate  called  Lease."  The  cases  ^ 
are  collected  in  2  Jarman  on  Wills,  187,  et  seq.  Here  the  words  in 
the  first  inat^noe  are  clearly  descriptive  of  locality  only ;  and  <<  the 
same  copyhold  hereditaments"  can  therefore  not  eomprehend  a  fee. 
Bat,  even  if  the  word  <*  estate"  in  the  first  instance  carried  a  fee,  it  is 
immediately  restricted  to  an  estate  for  life:  and,  further,  the  word 
<(  estate"  is  not  carried  on  to  the  devise  to  the  children ;  but  the  words 
<^the  same  copyhold  hereditaments"  are  substituted.  Reliance  will 
perhaps  be  placed  on  the  circumstance  that  the  estate  for  life  given  to 
Sally  is  charged  with  an  annuity  for  the  life  of  Edward  Sueter.  That 
is  a  circumstance  in  favour  of  an  inheritance  when  the  person  is  charged ; 
bat  it  is  not  so  when,  as  here,  the  charge  is  only  on  the  land,  because 
then  the  annuity  issues  out  of  the  land  in  whomsoever  vested,  and  for 
whatsoever  estate ;  Doe  dem.  Clarke  v.  Clarke,  1  Cr.  &  M.  S9,t  Doe 
dem.  Sams  v.  Garlick,  14  M.  &  W.  698.t    That  decision  shows  that 

(a)  In  Dom.  Proe.,  nrtrning  the  judgment  of  Ezch.  Ch.  in  Denn  dom.  Mellor  v.  Moor,  1  B  A 
?.  558;  which  rerened  the  judgment  of  E.  B.  in  Doe  dent.  Mellor  v.  Moor,  6  T.  B.  175.  So« 
Dnia  dem.  Moor  v.  Mellor,  5  T.  R.  558. 

(6)  See  SUrey  «.  Howard,  6  A.  A  B.  253  (B.  0.  L.  B.  toL  83). 

(e)  8  T.  R.  503. 
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Andrew  v.  Southouse,  5  T.  R.  292,(a)  is  not  now  to  be  considered  law, 
unless  upon  the  assumption,  which  Lord  Eenyon  appears  to  make,  that 
the  charge  there  was  on  the  person.  The  remainder  expressly  derised 
to  John  Sueter  never  took  effect,  because  the  event  upon  which  it  was 
limited  did  not  occur,  as  has  already  been  pointed  out.  The  devise  of 
the  <(  other"  copyhold  property  does  not  affect  the  present  question. 

BtUty  contrel. — ^The  devise  passed  a  remainder  in  fee  to  William 
Mower,  the  infant.   It  is  true  that,  if  «  hereditaments"  be  treated  as  the 
governing  word,  the  inheritance  does  not  pass.     But  the  words  <<  from 
*997l  *^^^  immediately  after"  and  "same"  refer  back  to  the  words  of 
^  the  devise  of  the  life  estate  to  Sally :  and  the  words  there  are 
«  all  my  copyhold  estate  called  The  Mill  Field."   Now,  first,  the  autho- 
rities cited  to  show  that  these  words  do  not  convey  an  inheritance  are 
distinguishable.     In  Doe  dem.  Norris  v.  Tucker,  3  B.  &  Ad.  473  (E. 
G.  L.  R.  vol.  23),  the  word  "all"  did  not  occur,  as  here;  and  Lord 
Tenterden  approved  of  Bailis  v.  Gale,  2  Yes.  Sen.  48,  saying  that 
there  "  the  words  <  all  that  estate  I  bought  of  Mead'  might  well  import 
the  whole  interest  in  the  estate,  because  the  testator  had  in  fact  bought 
the  fee  simple  of  Mead."     And  it  is  to  be  remarked  that  no  one  of  the 
cases  of  Denn  dem.  Richardson  v.  Hood,  7  Taunt.  35,  Roe  dem.  Child 
V.  Wright,  7  East,  259,  or  Randall  v.  Tuchin,  6  Taunt.  410,  was  cited 
in  Doe  dem.  Norris  v.  Tucker ;  yet  those  three  authorities  distinctly 
show   that   the  word    "estate,"   though   followed    by   a  description 
of  site,  will  carry  a  fee.     In  Doe  dem.  Gwillim  v.  Gwillim,  5  B.  & 
Ad.  122  (E.  C.  L.  R.  vol.  27),  the  word  "estates"  was  controlled  by 
the  words  which  followed,  "  as  I  have  appointed  and  disposed  to  them 
in  lots  and  in  money ;"  and  then  some  lots  were  given  with  words  car- 
rying an  estate  tail,  one  without  any  words  of  inheritance,  and  one  with 
words  carrying  a  fee.     In  Doe  dem.  Lean  v.  Lean,  1  Q.  B.  229  (E.  C. 
L.  R.  vol.  41),  the  i^ords  were  not  "my  estate,"  but  "an  estate  called 
Lease,**  a  distinction  insisted  on  by  counsel,  and  adopted  by  the  Court. 
In  favour  of  the  defendant's  construction  there  are  the  three  cases,  al- 
ready mentioned,  of  Denn  dem.  Richardson  v.  Hood,  Roe  dem.  Child  r. 
Wright,  and  Randall  v.  Tuchin :  and  to  these  may  be  added  Holdfast 
♦9281  *^®™*  Cowper  v.  Marten,  1  T.  R.  411,  Andrew  v.  Southouse,  5 
■^  T.  R.  292  (which  is  an  authority  on  the  effect  of  the  word 
"  estate"  as  well  as  on  the  effect  of  a  charge),  TJthwatt  v.  Bryant,  6 
Taunt.  317  (E.  C.  L.  R.  vol.  1),  Harding  v.  Gardner,  1  B.  &  B.  72, 
Chichester  v.  Oxendon,  4  Taunt.  176,  and  Doe  dem.  Pottow  v.  Fricker, 
6  Exch.  SlO.f    In  most  of  these  cases  the  words  were  "my  estate:" 
those  words  occur  here ;  and,  even  if  they  did  not,  the  fee  would  pass ; 
Burton  v.  White,  7  Exch.  720.t   [Coleridge,  J.,  referred  to  Doe  dem. 
Child  V.  Wright,  8  T.  R.  64,  and  Doe  dem.  Wright  v.  Child,  1  New  R. 
835.]     Secondly,  the  words  "  same  copyhold  hereditaments"  coupled 

(a)  Se6  14  M.  A  W.  70i.t 
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fritb  «  from  and  immediately  after  the  decease  of  my  said  niece  Sally," 
mast  be  onderstood  to  refer  to  the  "  estate*'  before  given,  and  therefore 
to  carry  a  fee.     In  2  Powell  on  Devises,  418  (3d  ed.,  by  Jarman),  it  is 
said:  "it  cannot  be  doubted  that  where  a  testator  devises  an  estate, 
with  or  without  words  of  locality,  to  A.  for  life,  and  then  gives  <  the 
same*  to  B.,  the  latter  devise  would  give  B.  a  fee."     [Crompton,  J. — 
In  Roe  dem.  Bowes  v.  Blackett,  1  Cowp.  235,  cited  in  the  preceding  page 
in  Powell,  the  devise  was  of  <<  all  my  estate  and  interest"  in  certain  lands 
to  K  for  life,  and,  from  and  after  E.'s  decease,  <<  the  said  messuages, 
honses,  lands,  and  tenements,"  to  two  others,  «  as  tenants  in  common ;" 
and  it  was  held  that  these  two  took  only  life  estates.]     That  is  clearly 
distinguishable :  the  words  "the  same  copyhold  hereditaments"  may  well 
be  coupled  with  <<  estate,"  meaning  interest :  but  « the  said  messuages," 
*kc.y  cannot.     Next,  as  to  the  effect  of  the  charge  of  the  annuity,  r^cooo 
It  is  true  that  a  charge  of  an  annuity  simply  on  the  land  affords  *- 
no  inference  that  it  is  intended  to  pass  a  fee.     But  here  the  effect  is  to 
charge  both  the  niece  and  her  children  with  the  annuity  ;  and  each  suc- 
cessive tenant  for  the  time  being  is  thus  liable  to  the  charge ;  so  that 
the  case  seems  to  fall  within  the  rule  in  2  Powell  on  Devises,  395,  « that 
where  the  charge  is  upon  the  devisee  in  respect  of  the  lands,  or,  in  other 
words,  where  the  estate  is  charged  in  his  hands,  a  fee  passes."  Andrew 
V.  Soathouse  is  in  point :   other  cases  are  collected  in  2  Powell  on 
Defises,  389.     [Lord  Campbell,  C.  J. — Lord  Kenyon  seems  to  have 
been  under  a  mistake  in  Andrew  v,  Southouse.     I  cannot  see  how 
a  fee  was  necessary  here  to  enable  the  successive  tenants  to  pay  the 
annuity,  nor  bow  any  one  can  be  said  to  be  personally  charged.     Cole- 
ridge, J. — Was  the  tenant  for  life  liable  after  the  first  payment  of  the 
annuity  was  due,  and  before  receiving  any  rent  ?]     She  was.     [Lord 
Campbell,  C.  J. — How  could  it  be  enforced  ?  ]     By  action  of  debt,  or 
perhaps  in   equity  only ;  but'  she  would  become  liable  by  accepting 
the  estate.     But  it  is  not  necessary  to  go  so  far.    A  bequest  of  lands 
and  personalty  to  G.  S.,  <<  after  having  thereout  first  paid  and  dis- 
charged all  my  just  debts  and  funeral  expenses,"  was  held  to  charge 
G.  S.  personally  in  respect  of  both  realty  and  personalty,  and  therefore 
to  pass  a  fee  in  the  realty ;    Doe.  dem.  Stevens  v.  Snelling ,  5  East, 
87:  the  explanation  of  which  is  thus  given  in  2  Powell  on  Devises,  388  : 
<«If  the  sum  be  payable  by  the  devisee,  though  charged  on  the  lands, 
he  takes  a  fee ;  but  not  on  the  ground,  applicable  *to  charges  r^^oo a 
imposed  simply  on  the  devisee,  that  he  might  otherwise  sustain  ^ 
a  loss  (though  it  is  sometimes  rather  inaccurately  applied  to  all  the 
eases),  for,  if  the  payment  be  out  of  the  land,  he  cannot  possibly  be 
damnified ;  but  because  the  devisor  has  imposed  upon  him  a  duty,  the 
execution  of  which  requires  that  he  should  take  the  fee ;"  and  the  same 
doctrine  is  applied  to  a  charge  by  way  of  annuity,  at  p.  390.  [Crompton, 
J.— If  your  argument  be  good,  it  would  show  that  Sally  took  a  fee.} 
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The  implication  can  of  coarse  not  preY&il  against  express  words.  La8tlj, 
it  is  not  clear  that,  if  life  estates  only  are  given  bj  the  clauses  hitherto 
noticed,  the  remainder  will  not  pass  by  the  words  «'  other  copyhold  mes- 
suages/' &c.  [Lord  Campbell,  G.  J. — These  other  copyhold  estates 
are  charged  with  another  annuity :  is  that  a  charge  on  The  Mill  Field  ?] 
Either  it  is  so,  or  an  inference  arises  that  the  preyious  charge  on  The 
Mill  Field  was  a  charge  on  the  children  of  Sally. 

Montague  Smithy  in  reply. — In  Roe  dem.  Bowes  v.  Blackett,  1 
Cowp.  239,  Lord  Mansfield  uses  reasoning  very  applicable  to  the  first 
point  here.  <<The  third  argument  is  drawn  from  the  words  which 
follow  the  description  of  the  messuages  preceding  the  demise  to  the 
wife  for  life ;  namely,  <  all  my  estate  and  interest  therein,'  and  from 
thence  it  has  been  insisted,  that  no  words  of  limitation  were  necessary. 
But  these  words  added  precedent  to  an  estate  for  life,  can  have  no 
meaning  at  all ;  and  it  is  remarkable  that  they  are  left  out  in  the  devise 
to  his  half-sisters,  which  shows  that  the  testator  meant  nothing  by  using 
*9^M  ^^^  expression  in  the  devise  to  his  wife."  Doe  *dem.  Norris  v. 
J  Tucker,  8  B.  &  Ad.  473  (B.  C.  L.  R.  vol.  23),  has  not  been  dis- 
tinguished. Andrew  v.  Southouse,  5  T.  R.  292,  is  relied  on.  [Lord 
Campbell,  C.  J. — It  is  a  very  favourite  case  for  citation  under  difii- 
culties.]  There  were  two  reasons  for  that  decision ;  and  it  is  not  a  safe 
authority  on  either.     (He  was  then  stopped  by  the  Court.) 

Lord  Campbell,  C.  J. — I  have  no  doubt  that  the  testator  intended 
the  children  of  Sally  to  take  a  fee :  but  he  has  not  used  words  which 
will  effect  the  intention,  according  to  the  established  rules  of  law  by 
which  we  are  bound.  A  testator,  in  reality,  seldom  understands  the  diffe- 
rence of  the  effect  of  the  same  words  upon  personalty  and  realty  ;  yet 
the  law  has  established  rules  which  do  make  a  difference.  The  same  may 
be  said  as  to  the  force  of  the  words  «  estate  of"  and  «  estate  in."  Attempts 
are  often  made  to  strain  the  rules  of  law  so  as  to  effect  the  intention : 
but  we  cannot  go  farther  than  our  predecessors  have  gone.  And  there 
is  the  less  reason  for  doing  this  now  that  the  Legislature  has  interfered 
and  has  made  the  words  of  limitation  no  longer  necessary  for  passing 
the  inheritance,  so  that  words  which,  as  the  law  formerly  stood,  would 
have  given  only  a  life  estate  now  give  a  fee.  But  in  the  case  of  wills 
not  under  the  statute  we  can  hold  that,  the  fee  passes  only  where  we  find 
words  used  which  have  been  held  to  pass  it.  Mr.  Butt  very  properly 
admits  thst  the  word  «  hereditaments,"  taken  alone,  will  not  carry  the 
fee.  But  he  endeavours  to  avail  himself  of  words  which  occur  in  an 
earlier  part  of  the  will,  where  ^^  estate"  is  the  term  used  in  the  bequest 
^t}ooi  ^^  Sally.  Now  whether  this  word  *would,  if  used  without  any 
-^  words  of  restriction,  carry  an  estate  in  fee,  it  is  unnecessary  to 
determine,  as  it  was  in  Doe  dem.  Norris  v.  Tucker;  for  here,  aa 
there,  the  word  is  not  carried  on  to  the  bequest  upon  which  the  qaeation 
arises.    Where  we  do  not  find  the  word  <<  same  "  used^  or  something 
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eqniralent,  without  variation  of  the  term  with  which  it  is  joined,  wo 
eannot  carry  the  effect  of  the  preceding  word  down :  where  the  word 
is  varied,  as  in  Roe  dem.  "Bowes  v.  Blackett,  1  Gowp.  285,  the  prior 
irords  lose  their  effect ;  we  can  look  only  to  the  words  nsed  in  the  limi- 
tation over.  Mr.  Butt  then  pressed  upon  us  the  circumstance  that 
there  was  a  charge  of  an  annuity.  But  it  is  clear  to  me  that  there  is 
no  charge  on  the  person  of  the  devisees  :  there  is  a  limitation  of  the 
remainder,  subject  to  the  charge :  that  is  all.  The  children,  though 
taking  only  estates  for  life,  might  do  all  that  the  devise  requires  of 
them  in  respect  of  the  land.  Then  it  is  urged  that  the  land  will  not 
pass  under  the  general  residuary  clause,  but  will  go  to  the  niece  Ann. 
Bat  I  think  the  devisor  supposed  that  he  had  disposed  of  all  the  interest 
in  the  copyhold  The  Mill  Field,  and  then  went  on  to  dispose  of  other 
copyhold  land,  not  of  any  undisposed  of  interest  in  The  Mill  Field; 
The  Mill  Field  therefore  is,  after  the  life  estates,  left  undisposed  ot^ 
and  will  pass  under  the  general  residuary  devise. 

Coleridge,  J. — I  am  entirely  of  the  same  opinion.  A  copyhold 
estate,  called  by  a  particular  name,  and  so  described  in  the  devise,  is 
devised  for  life.  Then  there  is  a  devise,  not  of  the  same  estate,  but  of 
"the same *copyhold  hereditaments:"  and  the  question  is,  what  r^toqq 
interest  this  gives  in  the  remainder.  That  is  a  question  of  in-  ^ 
tention :  and,  to  find  this  out,  we  are  sometimes  driven  to  resort  to 
▼hat  we  cannot  deny  to  be  very  technical  distinctions,  and  which  pos- 
siUj,  if  it  were  res  integra,  one  might  not  be  prepared  to  adopt.  But 
one  most  exercise  one*8  common  sense.  It  has  been  held,  and,  I  think, 
on  sufficient  grounds,  that  the  word  «  estate,''  even  when  followed  by 
the  word  <<  in*'  such  a  place,  gives  all  the  property  which  the  devisor 
has  in  the  place,  unless  words  are  added  indicating  a  restriction  :  and 
there  might  be  a  fair  question  if  we  now  had  to  decide  on  the  devise  to 
Sally,  and  there  were  no  words  limiting  her  interest  to  a  life  estate. 
Bat,  when  you  come  to  the  devise  to  the  children,  you  do  not  find  thtft 
\rord  again :  you  therefore  can  draw  no  inference  that  the  deviser 
meant  to  give  the  <<  estate"  to  the  children,  when  you  find  him  going 
oat  of  his  way  to  use  words  not  meaning  the  same  thing.  Doe  dem. 
Norris  v.  Tucker,  3  B.  A;  Ad.  478  (E.  C.  L.  R.  vol.  23),  and  Roe  dem. 
Bowes  V.  Blackett  seem  to  govern  this  case.  As  to  the  charge  of  the 
annuity,  I  was  rather  surprised  to  hear  the  point  so  much  pressed.  I 
have  nothing  to  add  to  the  remarks  made  by  my  Lord.  Then  it  is 
suggested  that  the  case  for  the  defendant  may  be  supported  by  the  first 
of  the  two  residuary  clauses.  After  several  devises  of  different  parcels 
of  property,  including  The  Mill  Field,  the  copyhold  property  now  in 
question,  there  comes  a  devise  of  «  all  and  every  my  other  copyhold 
nessuages  or  tenements,  lands,  tenements  and  hereditaments"  to  the 
deyisor's  niece  Ann,  her  heirs  and  assigns :  and  it  is  suggested  that  this 
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0OU1  *i'^clude8  the  reversion  in  fee  in  the  copyhold  The  Mill  Field. 
-*  The  words  are,  no  doubt,  large.  Bat,  when  we  examine  whether 
this  was  really  and  truly  the  devisor's  intention,  we  find  words  showing 
that  it  could  not  be  so.  Whatever  was  the  property  meant,  it  is  made 
chargeable  with  an  annuity  to  the  wife  for  her  life,  besides  the  annuity 
of  602.  previously  given  to  her.  And  not  only  that,  but,  in  order  to 
suppose  this  to  include  The  Mill  Field,  we  must  suppose  that  a  rever- 
pion  upon  the  estates  of  devisees  for  life  is  devised  subject  to  an  snnuity 
which  will  take  effect  within  three  calendar  months  after  the  devisor's 
decease.  It  appears,  therefore,  conclusively  to  me  that  this  property 
is  not  identical  with  the  property  charged  before. 

WiaHTMAN,  J. — The  question  is,  whether  there  are  words  sufficient 
to  give  the  inheritance  to  the  children  of  Sally.  It  is  agreed  that  the 
words  of  that  part  of  the  devise  are  not  of  themselves  sufficient  for  the 
purpose.  But  it  is  said,  for  the  defendant,  that  they  are  sufficient,  by 
reference  to  the  words  of  the  previous  devise  to  Sally  for  life ;  for  that 
<<  estate,"  there  used,  comprehends,  not  merely  the  subject-matter  of 
the  devise,  but  also  all  the  interest  of  the  devisor  in  it.  No  doubt  the 
word  may  sometimes  have  that  effect.  I  should  myself  be  much  dis- 
posed to  consider  that  the  word,  as  here  used,  did  not  mean  the  whole 
of  the  devisor's  interest.  Reliance  was  placed  on  Roe  dem.  Child  v» 
Wright,  7  East,  259.  There  the  words  were  <'  all  my  estate,  lands, 
ftc,  known  and  called  by  the  name  of  the  Goal  Yard  :"  and  Lord  Ellen- 
borough  laid  much  stress  on  the  circumstance  that,  by  considering 
^^Qo  *the  word  « <  estate'  as  expressive  of  the  entire  interest,"  and 
-*  the  word  « <  lands'  as  expressive  of  the  particular  subject-matter 
or  particular  kind  or  quality  of  thing  in  which  such  entire  interest  sub- 
sists," each  word  would  <<have  its  proper  signification;"  whereas,  on 
the  opposite  construction,  <<  estate"  and  « lands"  must  be  made  to  mean 
the  same  thing.  But,  in  the  present  case,  it  seems  to  me  that  the 
word  <<  estate"  is  used  only  in  its  popular  meaning,  to  denote  the  sub- 
ject-matter of  the  devise.  Assuming,  however,  that  it  would  in  itself 
mean  the  devisor's  whole  interest,  that  is  clearly  not  the  meaning  here; 
for  it  is  applied  to  an  estate  for  life.  It  is  said  that  the  word  is  to  be 
understood  as  carried  down  to  the  devise  to  Sally's  children.  If  so, 
it  seems  somewhat  odd  that  the  word  is  not  repeated.  In  the  cases 
cited  on  this  point  for  the  defendant  either  the  word  was  repeated,  or 
there  was  something  equivalent  to  a  repetition.  But  here  the  subse- 
quent words  are  <<the  same  copyhold  hereditaments,"  which  could  not 
have  the  same  meaning  as  <<  estate"  denoting  the  amount  of  interest. 
So  that,  finding  in  the  first  instance  the  word  « estate"  used  in  a 
limited  sense,  we  are  called  on  to  say  that  its  sense  is  extended  by  the 
subsequent  occurrence  of  words  not  having  the  same  meaning.  The 
argument  suggested  from  the  charge  of  the  annuity  is  disposed  of  by 
my  Lord :  there  is  clearly  no  charge  on  the  person ;  and  therefore  there 
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is  no  ground  for  enlarging  the  meaning  on  that  ground.  As  to  the 
construction  of  the  words  <<  other  copyhold,"  for  which  the  defendant's 
counsel  contends,  I  agree  in  the  opinions  expressed  arleady,  and  mainly 
on  the  ground  that  there  is  a  charge  on  those  lands  of  another  annuity 
to  be  paid  within  three  calendar  months  of  the  devisor's  death,  whereas, 
if  *thi8  was  a  charge  only  on  the  reversion,  it  could  not  take  r^noo 
effect  till  the  expiration  of  the  particular  estates.  ^ 

Orompton,  J. — I  am  of  the  same  opinion.  I  entertain  no  doubt  on 
any  of  the  points,  and  entirely  agree  in  the  reasons  given,  to  which  it 
is  quite  unnecessary  to  add  anything.  Judgment  for  plaintiff. 


JOSEPH  THOMPSON  v.  HENRY  BELL,  JOHN  ATKINSON, 
JAMES  ALEXANDER,  JOHN  SPENCE,  and  JAMES  BELL. 
Jan.  20. 

To  ao  aetioD  for  money  payable  by  defendant  to  pUintiiT,  defendant  pleaded  that  C,  a  Joint  debtor 

viUi  defendant,  resided  beyond  the  seaa  in  California,  a  State  forming  part  of  the  United  States 

of  America,  within  the  jnrisdiotion  of  a  conrt  of  that  State.    That,  by  the  law  of  California,  a 

creditor  might  rolontarily  assign  his  debt  to  another  person,  who  might  in  his  own  name  sae 

the  debtor.    That  plaintiff,  being  in  California,  assigned  the  debt  to  B.  there,  and  R.,  in  hi« 

own  name,  sacd  the  defendant  and  C.  for  that  and  other  debts  in  a  Court  there  baring  Jnris- 

diction  for  the  reoorery  of  such  assigned  debts,  and  recovered  judgment  for  the  debts ;  and 

defendant  and  C.  were  liable  to  be  sued  by  R.  in  this  country  upon  the  Judgment    That  the 

judgment  wb«  for  an  entire  sum,  making  no  distinction  between  the  debts,  and  was  partly 

sttiified  by  the  levy  of  a  sum  less  than  the  amount  of  the  judgment^  and  not  applicable  to  any 

of  the  debts  recovered  more  than  to  any  other. 

Beplication.    That  the  law  of  California  was,  that  the  assignee  might  reassign  to  the  creditor  th« 

debt,  or  so  much  thereof  as  was  unsatisfied,  and  the  creditor  might  sue  in  his  own  name  for  so 

aaeb,  as  if  no  such  assignment  had  been  made,  notwithstanding  the  creditor  in  the  mean  time 

had  recoTcred  judgment,  unless  the  whole  was  actually  levied.   That  R.,  before  he  had  received 

say  part  of  the  debt,  or  before  any  sum  applicable  thereto  had  been  levied,  reassigned  to 

plaintiff;  by  reason  whereof  plaintUf  became  entitled  to  sue  for  the  debt  in  his  own  name,  as 

if  there  had  been  no  such  assignment  as  mentioned  in  the  plea. 

Bold :  that,  asauming  the  plea  to  show  that  the  assignment,  made  in  California,  by  the  law  of 

that  eountiy  transferred  the  exclusive  right  to  sue  (in  which  case,  sembU,  the  plea  was  good), 

it  was  answered  by  the  replication. 

CouiTT  for  money  payable  by  defendants  to  plaintiff  for  wages  paya* 
ble  from  defendants  to  plaintiff  for  the  service  of  plaintiff  by  him  done 
u  the  hired  servant  of  defendants  at  their  request,  and  for  money 
foand  due  from  defendants  to  plaintiff  on  accounts  stated  between  them. 

*Plea  (fifth).  That  the  contracts  and  debts  in  the  declaration  1-4,^07 
mentioned  were  made  and  contracted,  not  by  the  defendants  ^ 
alone,  but  by  the  defendants  jointly  with  Christopher  Bell,  &c.  (five 
others) :  that,  before  and  at  the  time  of  the  making  the  assignment 
hereafter  mentioned,  and  from  thence  until  and  at  the  time  of  the 
recovering  of  the  judgment  hereafter  mentioned,  the  said  Christopher 
Bell  resided  beyond  the  seas,  in  the  State  of  California,  being  part  of 
the  United  States  of  America,  and  in  a  certain  part  of  that  State  which, 
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during  all  the  time  aforesaid,  was  within  the  jarisdiction  of  a  certain 
Court  of  law  of  that  State,  being  the    District    Court  of  the  Fourth 
Judicial  District.     That,  before  and  at  the  time  of  the  making  of  the 
said  assignment,  and  from  thence  until  and  at  the  time  of  the  reeorer- 
ing  of  the  said  judgment,  the  law  of  the  said  State  of  California  was, 
that  a  creditor  might  yoluntarily  assign  to  another  person  a  debt  or 
debts  due  to  such  creditor,  and  that  the  person  to  whom  such  debt  or 
debts  were  so  assigned  might,  in  his  own  name,  sue  the  person  or  per- 
sons  owing  such  debt  or  debts  for,  and  recover  from  such  person,  such 
debt  or  debts.     That,  during  all  the  times  aforesaid,  the  said  Court  was 
a  Court  having  jurisdiction  and  authority  to  hear  and  determine  any 
suit  brought  by  such  assignee  as  aforesaid  against  such  debtor  or  debtors 
as  aforesaid  for  the  recovery  of  such  assigned  debt  or  debts  as  afore- 
said, and  to  give  judgment  for  such  assignee  for  the  recovery  of  such 
debt  or  debts  against  such  debtor  or  debtors.     That,  after  the  accruing 
of  the  said  debts  in  the  declaration  mentioned,  the  plaintiff,  then  being 
in  the  said  State  of  California,  did,  according  to  the  said  law  of  that 
♦9^^1  ^^^^®»  voluntarily  assign  to  one  Thomas  6.  Robinson,  ^then  also 
-*  being  in  the  said  State,  the  debts  in  the  declaration  mentioned. 
That   afterwards,  and  before  this  action,  T.  G.  Robinson,  in   his  own 
name,  sued  in  the  said  District  Court  the  defendants  and  the  said  other 
persons  from  whom,  jointly  with   the  now  defendants,  the  said  debts 
were  due  as  aforesaid,  for  the  said  debts  and  other  debts.     That  such 
proceedings  were  thereupon  had  in  the  said  District  Court,  in  the  said 
suit,  that  afterwards,  and  before  this  action,  T.  G.  Robinson,  by  the  con- 
sideration and  judgment  of  the  said  District  Court,  recovered  against 
the  now  defendants  and  their  said  joint  debtors  the  said  debts  in  the 
declaration  mentioned,  and  the  said  other  debts :  whereupon  and  whereby 
defendants  and  their  said  joint  debtors,  before  this  action,  became  and 
still,  except  so  far  as  the  said  judgment  has  been  satisfied,  are  indebted 
to  T.  G.  Robinson  in  the  amount  of  the  debts  in  the  declaration  men- 
tioned for  and  on  account  of  those  debts,  and  liable  to  be  sued  by  the 
said  T.  G.  Robinson  in  this  country  for  the  same  upon  and  by  virtye  of 
the  said  judgment.     That  the  said  judgment  was  a  judgment  for  one 
entire  sum,  making  no  distinction  between  the  debts  in  the  declaration 
mentioned  and  the  other  debts  which  T.  G.  Robinson  sued  for  as  afore- 
said.    That  afterwards  the  said  judgment  was  partly  satisfied  by  the 
levy  of  a  sum  of  money  less  than  the  amount  of  the  judgment,  and  not 
applicable  to  any  one  of  the  debts  recovered  more  than  to  any  other. 

Demurrer.     Joinder. 

Replication.     That,  before   and  at  the  time  of  the  making  of  the 

Reassignment  hereafter  mentioned,  and  from  thence  until  and  at  the 

time  of  the  commencement  of  this  action,  the  law  of  the  said  State  of 

4,000-1  California  *wa8  that  the  assignee  or  person  to  whom  a  debt  or 

-'  debts  had  been  voluntarily  assigned  by  the  creditor  or  person  to 
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whom  BQch  debt  or  debts  had  first  accrued  might  reassign,  or  give  up 
and  relinquish,  to  and  for  the  benefit  of  such  creditor  such  debt  or 
debts,  or  so  much  thereof  as  at  the  time  of  such  reassignment  or  giving 
up  and  relinquishment  remained  unsatisfied  or  unpaid  and  unlevied ;  and 
that  sach  creditor  or  person  to  or  for  the  benefit  of  whom  such  debt  or 
debts  was  or  were  so  reassigned  or  given  up  and  relinquished  might,  in 
his  own  name,  sue  the  person  or  persons,  or  any  of  them,  owing  such 
debt  or  debts,  or  any  part  thereof,  for,  and  recover  from  such  person  or 
persons  so  sued,  such  debt  or  debts,  or  so  much  thereof  as  should  then 
remain  unlevied  and  unsatisfied  and  unpaid,  and  retain  the  same  to  his 
own  nse  in  like  manner  as  if  no  such  assignment  had  been  made :  and 
that  notwithstanding  that  in  the  mean  time  such  assignee  might  in  his 
own  name  have  sued  the  person  or  persons  owing  such  debt  or  debts  in 
the  said  Court  in  the  said  fifth  plea  mentioned  for  such  debt  or  debts, 
and  have  recovered  the  same  by  the  consideration  or  judgment  of  such 
Court,  and  caused  execution  to  be  issued  thereon,  unless  the  whole 
amount  thereof  should  have  been  actually  levied  under  and  by  virtue 
of  such  judgment  and  execution.  That  after  the  making  of  the  said 
alleged  assignment  in  the  said  fifth  plea  mentioned,  and  before  T.  64 
Robinson  had  received  the  said  debts  in  the  declaration  mentioned,  or 
any  part  thereof,  or  before  the  same  or  any  sum  of  money  applicable 
thereto  or  to  any  part  thereof  had  been  levied,  and  whilst  such  debts 
remained  wholly  unpaid  and  unsatisfied  and  unlevied,  T.  G.  Robinson, 
bein^ 

last-mentioned 

Hmh  to  and  for  the  benefit  of  plaintiff  the  said  debts  in  the  declaration 
mentioned.  That  in  fact  T.  G.  Robinson  has  never  hitherto  received 
or  levied  the  said  debts  in  the  declaration  mentioned,  or  any  part 
thereof,  nor  received  or  levied  any  moneys  applicable  thereto,  and  suffi- 
cient to  satisfy  the  same.  By  reason  whereof  plaintiff,  before  this  suit, 
became  and  was  entitled,  by  virtue  of  the  said  last-mentioned  law,  in 
his  own  name  to  sue  for  and  recover  the  said  debts  in  the  declaration 
mentioned,  and  every  part  thereof,  and  to  retain  the  same  to  his  own 
nse,  in  like  manner  as  if  no  such  assignment  as  in  the  said  plea  men<f 
tioned  had  been  made. 
Demurrer.     Joinder. 

Athertony  for  the  plaintiff. — ^First,  the  plea  is  bad.  If  it  had  stopped 
a^the  allegation  of  an  assignment  good  under  the  law  of  California,  it 
is  clear  that  no  bar  would  have  been  set  up  to  an  action  in  this 
country.  It  is  shown  in  Story  On  the  Conflict  of  Laws,  s.  565,  that, 
in  a  country  where  a  chose  in  action  is  not  assignable,  no  action  can  be 
brought  in  the  name  of  an  assignee,  though  the  assignment  was  made 
in  a  country  where  choses  of  action  are  assignable,  because  « the  inquiry, 
in  whose  name  a  suit  is  to  be'  brought,  belongs  not  so  much  to 
the  right  and  merit  of  the  claim,  as  to  the  form  of  the  remedy." 


ig  in  the  ^said  State  of  California,  did,  according  to  the  said  ri^o  1  a 
lentioned  law  of  that  State,  reassign  and  give  up  and  relin-  ^ 
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And,  in  sect.  566,  the  author  discasses  the  case  where  the  law  of  the 
foreign  country  vests  in  the  assignee  a  legal  right  to  sue  in  his  own 
name,  and  says  that  there  are  dicta  and  decisions  pointedly  showing 
^p._  *^<that  the  suit  must  be  brought  in  the  name  of  the  assignor,  if 
-'  the  lex  fori  requires  it."  He  refers  to  some  English  authorities, 
which,  it  is  true,  contain  only  dicta  on  the  point.  In  Wolff  v.  Oxholm, 
6  M.  &  S.  92,  99,  where  an  action  had  been  brought  in  a  Danish  Court 
by  the  assignees  of  a  debt.  Lord  EUenborough,  delivering  the  judgment 
of  the  Court,  said:  <«The  assignee  could  not  sue  in  the  Courts  of  this 
country  in  his  own  name ;  the  action  must  haye  been  brought  here  in 
the  names  of  the  original  creditors,  even  if  they  had  assigned  the  debt 
for  a  valuable  consideration;''  and  this  on  the  assumption  that,  <«the 
assignment  gave  the  assignee  a  right  to  sue  in  his  own  name  in  Den* 
mark."  In  FoUiott  v.  Ogden,  1  H.  61.  128,  135,  the  Court,  speaking 
of  the  effect  of  the  vesting  a  bond  in  any  other  than  the  obligee,  in  a 
country  of  which  the  laws  permit  such  vesting,  say :  <«  The  subject* 
matter  of  this  action  being  a  bond,  it  could  only  be  sued  for  according 
to  the  laws  of  England  relating  to  bonds ;  supposing  therefore  the  right 
of  the  plaintiff  to  be  gone,  that  could  not  be  set  up  in  bar  of  the  action, 
which  must  be  brought  in  the  name  of  the  present  plaintiff,  whoever 
might  be  in  possession  of  the  bond,  since  a  chose  in  action  is  not 
assignable  in  law,  and  the  defendant  could  not  plead,  that  the  obligee 
had  assigned  it."  In  General  Steam  Navigation  Company  v.  Guilloo, 
11  M.  &  W.  877,  895,t  the  Court  say:  <<the  plaintiffs  contend,  that 
the  plea  only  means,  that  in  the  French  Courts  the  mode  of  proceeding 
would  be  to  sue  the  defendant  jointly  with  the  other  shareholders  of  the 
Company  under  the  name  of  their  association :  and,  if  this  be  the  trne 
construction  of  the  plea,  we  all  concur  in  the  opinion  that  the  plea  is 
^qic)^  *bad ;  for  it  is  well  established,  that  the  forms  of  remedies  and 
"''  words  of  proceeding  are  regulated  solely  by  the  law  of  the  place 
where  the  action  is  instituted — the  lex  fori ;  and  it  is  no  objection  to  a 
suit  instituted  in  proper  form  here,  that  it  could  have  been  instituted  in 
a  different  form  in  the  Court  of  the  country  where  the  cause  of  action 
arose,  or  to  which  the  defendant  belongs."  In  Leroux  v.  Brown,  12 
Com.  B.  801  (E.  C.  L.  B.  vol.  74),  a  question  arose  whether  an  agree- 
ment, which,  for  non-compliance  with  the  4th  section  of  the  Statute  of 
Frauds,  could  not  be  enforced  if  made  in  England,  could,  if  made  in 
France,  in  conformity  with  French  law,  be  enforced  here ;  and  it  wad 
held  that  it  could  not,  because  (<the  fourth  section  applies  not  to  the 
solemnities  of  the  contract,  but  to  the  procedure ;  and  therefore  that 
the  contract  in  question  cannot  be  sued  upon  here ;"  per  Jervis,  G.  J.(a) 
Then  the  additional  facts  do  not  raise  a  defence.  The  judgment,  sup- 
posing it  to  be  for  the  debt  sued  for  in  the  present  action,  is  no  bar 
without  satisfaction.     A  judgment  in  a  foreign  Court  is  not  of  so  high 

(a)  12  Com.  B.  824  (B.  C.  L.  B.  toL  74). 
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a  natore  as  to  create  a  merger;  Hall  v,  Odber,  11  East,  118,  Smith  v. 
Nicolls,  5  New  Ca.  208.  It  seems  that  either  the  party  who  has  re- 
covered the  foreign  jadgmenty  or  the  original  creditor,  might  sue  here; 
the  case  is  one  of  those  in  which  the  party  who  first  claims  the  right 
sacceeds:  this  sometimes  happens  in  the  case  of  bailor  and  bailee. 
[Lord  Campbell,  G.  J.,  referred  to  Bank  of  Australasia  t;.  Nias,  16  Q* 
B.  717  (E.  G.  L.  R.  vol.  71).]  That  case  shows  that  the  foreign  judg- 
ment works  no  merger.  [Crompton,  J. — It  does  not  appear  but  that 
the  plaintiff  here  may  be  suing  as  trustee  for  the  California  assignee.] 
It  does  not:  *and  a  judgment  and  satisfaction  in  this  case  might  r^oAo 
be  pleaded  in  bar  to  an  action  upon  the  foreign  judgment.  There  ^ 
is  some  analogy  between  the  foreign  judgment  and  collateral  securities, 
as  bills  of  exchange,  which  cannot  be  pleaded  in  bar  unless  they  havo 
been  paid ;  Tarleton  v.  Allhusen,  2  A.  &  E.  82  (E.  G.  L.  R.  vol.  29). 
[WiOHTHAN,  J. — Suppose  the  plaintiff  recovered  in  his  own  name  in 
the  foreign  Court:  what  would  the  defendant  plead  if  sued  here?] 
Jadgment  and  satisfaction:  less  than  that  would  afford  no  answer. 
[Lord  Campbell,  C.  J. — He  could  not,  according  to  Bank  of  Austral* 
asia  V.  Nias,  16  Q.  B.  717  (E.  C.  L.  R.  vol.  71),  if  sued  on  the  judg* 
ment,  set  up  here  any  defence  which  he  might  have  set  up  in  Cali* 
fornia.]  The  plea,  upon  any  view,  does  not  go  far  enough:  it  should 
show  that  the  assignor  could  no  longer  sue  in  the  California  Courts ; 
but  it  shows  only  that  the  assignee  could  sue  there  and  had  recovered 
jadgment.  In  Plummer  v.  Woodbum,  4  B.  &  G.  625  (E.  G.  L.  R.  voL 
10),  it  was  held  that  a  plea  of  judgment  for  defendant  in  a  colonial 
Conrt  was  bad  for  not  showing  that  the  judgment  was  conclusive  there. 

Bat,  assuming  the  plea  to  be  good,  it  is  answered  by  the  replication : 
that  shows  a  reassignment  to  the  original  creditor,  which,  by  the  law 
of  California,  gives  a  right  to  the  original  creditor  to  sue,  notwithstand- 
ing recovery  of  judgment  by  the  assignee,  if  any  part  of  the  debt 
remaiDs  unsatisfied.  That  is  at  least  as  reasonable  a  law  as  the  law 
alleged  in  the  plea.  [Lord  Gampbbll,  G.  J. — It  is  at  any  rate  not  so 
repognant  to  justice  as  to  compel  its  disallowance  by  this  Court. 
Crohptok,  J. — ^You  do  not  say  that  the  assignee  cannot  still  sue.]  That 
is  annecessary :  the  plea  does  not  show  (hat  the  assignor  *was  r^qA± 
erer  incapable  of  suing.  But,  if  it  could  be  so  construed,  the  ^ 
replication  would  still  be  well  enough ;  for  then  it  must  be  construed  as 
showiDg  that  the  assignee,  after  his  reassignment,  could  not  sue. 

Cowling^  cbntr4. — The  plea  is  good.  The  plaintiff  is  shown  to  have 
assigned  the  debt,  intending  (since  he  must  be  presumed  to  know  the 
law)  that  the  assignee  should  sue  upon  it.  It  is  immaterial  where  the 
debt  was  originally  contracted :  it  must  follow  the  person.  The  assign* 
meat  makes  the  assignee  owner  of  the  debt ;  that  is,  sole  owner.  It  is 
by  no  means  clear  that  Story  considers  the  assignee  incapable  of  suing 
for  the  debt  in  any  country.    He  cites  Alivon  v.  Furnival,  1  C.  M.  & 
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S.  277,t  where  a  question  arose  whether  two  of  four  appointees  could 
sue  in  England,  the  appointment  being  an  instmment  made  in  France 
under  the  French  law,  and  authorizing,  in  its  terms,  the  appointees  to 
act  jointlj,  or  separately  in  case  those  not  acting  were  hindered  from 
acting  or  were  absent,  and  no  hinderanoe  or  absence  appearing  in  that 
ease :  and  the  Court  there  said  :(a)  <<  This  is  a  peculiar  right  of  action, 
created  by  the  law  of  that  country ;  and  we  think  it  may  by  the  comity 
of  nations  be  enforced  in  this,  as  much  as  the  right  of  foreign  assignees 
or  curators,  or  foreign  corporations,  appointed  or  created  in  a  different 
way  from  that  which  the  law  of  this  country  requires."  That  case  is 
the  stronger,  because  the  French  instrument  transferred  to  the  appoin* 
tees  no  interest,  but  only  the  power  to  act  for  those  interested.  The 
rule  as  to  corporations,  there  assumed,  seems  to  encroach  upon  the  lex 
^nAfn  ^^^^  much  further  than  the  ^defence  set  up  by  this  plea.    Wolff 

^  V.  Oxholm,  6  M.  &  S.  92,  is  distinguishable :  nothing  there  took 
place  in  the  foreign  country,  except  that  the  party  to  whom  the  assign- 
ment had  been  made  in  this  country  went  to  the  foreign  country  and 
there  sued.  If  the  assignment  in  that  case  had  been  made  in  the  foreign 
country  the  present  point  might  have  arisen.  And  there  it  was  said:(i) 
<i  although  the  assignment  gave  the  assignee  a  right  to  sue  in  his  own 
name  in  Denmark,  yet  the  defendant  does  not  appear  to  have  been  pre* 
judiced  by  that  measure  even  there,  nor  has  any  material  consequence 
resulted  therefrom."  But,  in  the  present  case,  part  of  the  debt  hss 
been  levied  under  the  foreign  judgment :  and  further,  the  position  of 
the  parties  has  been  changed,  because  the  judgment  is  conclusive  as  to 
the  facts,  until  impeached;  and  indeed  this  would  be  so,  even  in  the 
absence  of  express  allegation  of  jurisdiction ;  Robertson  v,  Struth,  5  Q. 
B.  941  (E.  G.  L.  R.  vol.  48).  If  an  action  were  brought  here  on  the 
judgment,  it  would  be  conclusive  evidence  against  the  defendant  of  the 
facts  necessary  to  the  judgment.  [Wiqhtman,  J. — Suppose  the  plain- 
tiff*, instead  of  assigning,  had  recovered  judgment  in  California  in  his 
own  name,  and  levied  execution  for  a  part :  what  would  the  defendant 
plead  to  another  action  brought  here?]  He  would  plead  satisfaction 
pro  tanto :  but  here  in  fact  parties  are  changed.  [Lord  Campbell,  C. 
J. — You  bring  it  to  the  question  whether  the  creditor,  by  the  foreign 
assignment,  parted  with  all  right  to  sue,  like  the  transfer  of  right  bj 
the  endorsement  of  a  negotiable  instrument.]  That  is  the  point.  In 
General  Steam  Ni^vigation  Company  v,  Guillou,  11  M.  &  W.  877,  895,t 
*91R1  ^^^  dictum  related  merely  to  the  form  of  remedy,  and  of  ^course 

-*  the  lex  fori  would  prevail.  The  same  remark  applies  to  Leroux 
V.  Brown,  12  Com.  B.  801  (E.  C.  L.  R.  vol.  74).  The  dictum  in  FoUiott 
v.  Ogden,  1  H.  Bl.  135,  related  to  the  effect,  not  of  an  assignment  by  a 
creditor,  but  of  a  foreign  penal  law  of  forfeiture. 

Then,  as  to  the  replication.     The  law  there  alleged  goes  beyond 
what  this  Court  can  possibly  adopt.    It  may  be  that  the  courts  in  Cali- 

(a)  1  0.  M.  A  B.  2M.t  (»)  Sli.  *  8.  90. 


8  BLLIS  &  BLACKBURN.    Q.  B.  246 

fomia  would  reetrain  the  creditor,  to  ▼hom  the  debt  is  reassigned,  from 
issaiDg  execation  for  so  mueh  of  the  debt  as  is  already  levied.  But, 
Boeording  to  the  law  as  suggested  in  this  replication,  the  judgment  in 
Galifomia  might  still  remain  effectual  for  the  sum  not  levied,  although 
the  plaintiff  had  recovered  it  here.  It  appears  that  the  reassignment 
took  place  before  any  levy,  yet  there  was  a  levy  afterwards.  lAther* 
ton. — ^The  judgment  comprehended  other  debts.]  The  record  does  not 
show  that  the  levy  was  confined  to  those.  [Lord  Campbell,  C.  J.*-« 
Yon  want  to  insist  on  part  of  the  foreign  law,  and  repudiate  the  rest.] 
This  Court  will  allow  so  much  as  consists  with  natural  justice,  and  no 
more ;  the  comity  of  nations  goes  no  further ;  Story  On  the  Conflict 
of  Laws,  ss.  85,  86,  87,  88.  And  there  is  this  further  difficulty :  that, 
the  judgment  being  for  the  aggregate  of  several  debts,  it  does  not 
Appear  how  the  judgment-creditor  could  separate  the  particular  debt 
ind  reassign  it. 

Atherton^  in  reply,  was  stopped  by  the  Court. 

Lord  Campbell,  C*  J. — ^I  am  of  opinion  that  the  replication  is  good* 
Bot,  first,  as  to  the  plea.  What  does  it  amount  to  but  this  ?  A  chose 
ia  action,  not  ^assignable  by  the  law  of  England,  is  so  by  the  r«nj7 
law  of  California :  and  what  does  that  mean,  but  that  all  right  '- 
tfaieh  the  assignor  has  he  gives  to  the  assignee  7  If  so,  the  assignee 
his  the  right  exclusively*  The  case  is  like  that  of  the  endorsement  of 
a  bill  of  exchange ;  the  endorser  cannot  sue ;  the  endorsement  would 
be  a  bar  to  his  action  all  the  world  over.  If,  therefore,  the  plea  shows 
8och  an  assignment  as  vests  all  the  assignor's  rights  in  the  assignee,  it 
is  good :  but  then,  pari  ratione,  the  replication  is  good,  which  shows 
that  there  may  be  a  reassignment,  and  that  there  was  such  a  reassign- 
ment in  fact :  and,  that  being  so,  Thompson  might  sue  either  in  Cali- 
fornia or  in  England.  The  case  is  the  same  as  if  the  assignee  had 
usigned  to  a  third  person :  in  that  case,  neither  the  creditor  nor  the 
first  assignee  would  have  had  any  right  left,  and  Thompson  could  not 
have  sued,  nor  the  first  assignee.  If,  therefore,  the  law  respecting  the 
Msignment  be  good,  the  replication  answers  the  plea.  It  is,  however, 
argued  that  the  replication  relies  upon  a  foreign  law  which  is  contrary 
to  natural  justice :  but  I  think  that  we  must  take  the  foreign  law  as  a 
whole,  and  that  we  cannot  take  a  part  and  reject  a  part ;  nor  do  I  see 
that  the  law,  as  laid  down  in  the  replication,  leads  to  any  unjust  conse- 
qaences,  or  that  there  is  any  greater  objection  to  a  reassignment  than 
to  an  assignment  of  a  chose  in  action.  We  may  therefore  adopt  the 
Uw  as  alleged  in  the  replication  as  well  as  that  alleged  in  the  plea. 
The  replication  therefore  is  good ;  and  the  original  creditor  has  his  right 
of  action  again. 

WiQHTMAN,  J.(a)— I  am  entirely  of  the  same  opinion.     ♦By  rj^o -« 
the  common  law  of  England,  a  chose  in  action  cannot  be  assigned ;  ^ 

(a)  Coleridg6|  J.,  had  left  the  Court. 
VOL.  m.— 22  P 
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but,  bj  the  law  of  California,  not  only  the  right  to  sae,  but  the  whole 
right  of  the  creditor,  can  be  assigned.  If,  therefore,  we  had  only  the 
plea  to  look  to,  that  would  show  a  good  answer  to  the  action.  Bat  the 
replication  shows  that  the  claim  in  an  action  may  be  reassigned  where 
a  judgment  has  been  recovered,  provided  that  the  whole  debt  has  not 
been  levied.  It  is  argued  that  injustice  would  arise  from  this.  I  do 
not  see  that  it  would :  we  have  no  right  to  presume  that  the  Courts  of 
California  would  act  unjustly ;  and  it  may  be  that  they  would  restrain 
a  party  to  whom  there  had  been  a  reassignment  from  levying  execution 
for  any  debt  already  satisfied.  It  does  not  appear  here  that  any  exe- 
cution had  issued  under  which  any  money  had  been  levied  applicable  to 
this  particular  claim.  We  therefore  can  see  nothing  that  is  necessarily 
unjust. 

Cromptok,  J. — I  am  of  the  same  opinion.  We  must  construe  the 
plea  as  meaning  that  the  debt  and  the  right  to  sue  both  passed  to  the 
assignee.  If  the  plea  therefore  be  good,  the  replication  alleges,  still 
more  strongly,  that  both  may  be  reassigned  back  again  to  the  extent 
of  the  amount  not  levied.  We  are  not  entitled  to  suppose  that,  after 
this,  the  execution  and  the  judgment  can  go  on.  The  replication  ia 
more  clearly  good  than  the  plea ;  for  it  states  that  after  the  reassign- 
ment the  original  creditor  may  sue  for  the  debt  as  if  there  had  never 
been  any  assignment  at  all.  Judgment  for  plaintiff. 


♦94Q1  *The  QUEEN,  on  the  relation  of  WILLIAM  MACKLET,  v. 
^^^  RICHARD  COAKS.    Jan.  21. 

iDformation  in  the  natnre  of  quo  warranto  for  the  office  of  mayor  of  a  borough.  Itsne  whether 
defendant  was  duly  elected.  Special  verdiot,  in  substance  as  follows :  At  an  election  for  eoan- 
oillor  for  the  borough,  in  November,  1851,  B.  and  G.  were  candidates.  B.  at  the  time  was  dii- 
qnalifled,  being  an  alderman,  which  fact  was  known  to  the  voters.  B.  had  a  majority  of  votes, 
and  was  returned,  accepted  the  office,  and  act^d.  C.  obtained  a  rule  for  an  information  in  the 
nature  of  a  quo  warranto,  which  was  made  absolute  in  Easter  term,  1852.  The  informatioa 
was  filed.  B.  disclaimed ;  and  judgment  of  ouster  was  signed  on  3d  July,  1852.  On  26th 
October,  IS52,  G.  gave  notice  to  the  town  council  requiring  them  to  admit  him,  on  the  ground 
that  the  votes  for  B.  had  been  thrown  away.  On  8th  November,  1852,  G.  accepted  the  oiBee 
and  signed  the  dedvation  required  by  the  statute :  of  all  which  the  town  council  had  notice. 
On  the  9th  November,  an  election  was  held  for  the  office  of  mayor :  the  defendant  and  M.  were 
candidates.  G.  tendered  his  vote  for  M.  It  was  rejected ;  and,  the  other  votes  being  eves, 
defendant  was  elected  by  the  casting  vote  of  the  presiding  officer. 

Held,  that  the  votes  given  for  B.  were  thrown  away :  and  that  G.  was  councillor ;  that,  the  usurpa 
tion  of  the  office  by  B.  having  rendered  it  impossible  to  accept  the  office  within  five  days  after 
notice  of  his  election,  he  was  excused  from  doing  so ;  and  that  when  B.  was  ousted  C.  ought 
to  have  been  admitted. 

Held  also,  that,  supposing  G.  had  been  bound  to  accept  within  five  days  after  notice,  the  special 
verdict  did  not  show  that  C.  had  notice  of  his  election,  inasmuch  as  it  only  disclosed  eridenee 
of  that  fact. 

Held  therefore,  on  both  grounds,  that  it  appeared  on  the  special  verdict  G.'s  vote  at  the  eleetioG 
of  mayor  was  improperly  r^eoted 

Judgment  for  the  Crown. 
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Information  in  tbe  nature  of  quo  warranto  for  exercising  the  office 
of  Major  of  Norwich.  Plea :  That  the  city  of  Norwich  is  named  in 
Schedule  (A.)  to  stat.  5  &  6  W.  4,  c.  76,  and  was  in  pursuance  of  that 
Act  divided  into  eight  wards;  that  there  are  sixteen  aldermen  and 
forty-eight  councillors  of  the  said  city.  That  defendant  was,  during 
his  tenure  of  the  office  of  mayor  and  for  two  preceding  years,  a  rated 
householder  qu&lified  to  be  a  burgess,  and  actually  on  the  burgess  list, 
and  qualified  to  be  a  councillor,  and  was,  on  9th  November,  1851,  duly 
elected  to  be  a  councillor,  and  that  no  application  for  a  quo  warranto 
against  him  for  holding  the  office  of  councillor  was  made  for  twelve 
months  after  his  election ;  and  that,  on  9th  November,  1852,  « at  a 
meeting  of  the  council  of  the  said  city  of  Norwich,  duly  convened  and 
held  according  *to  the  statutes,  for  the  election  of  a  mayor  of  r^c^-r^ 
the  said  city,  the  defendant,  being  such  councillor,  and  being  a  ^  '^ 
£t  person  to  be  mayor  of  the  said  city,  and  being  entitled  to  be  on  the 
citizens'  list  of  the  said  city,  and  in  evety  respect  qualified  to  be  mayor 
of  the  said  city,  was  duly  and  in  accordance  with  the  provisions  of  the 
said  Act  by  the  council  of  the  said  city,  duly  and  according  to  the 
statutes  in  such  case  made  and  provided,  elected  to  be  the  mayor  of  the 
said  city  for  one  whole  year  then  next  and  until  his  successor  should 
hare  accepted  the  said  office,  and  ma'de  the  requisite  declaration  in  that 
behalf.  Averments  of  acceptance,  declaration,  and  qualification  on 
defendant's  part ;  and  by  that  title  he  claimed  the  office. 

Replication:  That  defendant  '<was  not,  duly  and  according  to  the 
statutes  in  such  case  made  and  provided,  elected  to  be  the  mayor  of  the 
said  city  of  Norwich,"  modo  et  form&:  conclusion  to  the  country. 
Issue  thereon. 

Special  verdict.  That  Richard  Gundall  was,  in  November,  1851,  in 
all  respects  qualified  to  be  a  councillor ;  that,  at  an  election  of  two 
councillors  for  the  fourth  ward,  then  held,  Charles  Winter,  Robert 
Wiffin  Blake,  and  the  said  Richard  Gundall  were  candidates ;  that  the 
number  of  votes  for  each  were:  for  Winter,  146;  for  Blake,  117;  and 
for  Cundall,  112.  That  Blake  then  was  disqualified  to  be  a  councillor, 
being  an  alderman ;  that  those  who  voted  for  Blake  had  notice  that  he 
vas  disqualified;  nevertheless  the  presiding  officer  declared  Winter  and 
Blake  elected  councillors.  That  Blake  accepted  the  office  of  councillor 
and  acted  as  such.  That,  on  7tb  May,  1852,  the  present  relator  ob- 
tained a  rule  absolute  for  an  information  in  the  nature  of  a  quo  war« 
ranto  against  Blake;  that,  on  14th  May,  1852,  *the  information  r^ne-i 
vas  filed;  that,  on  30th  June,  1852,  Blake  disclaimed;  that,  on  ^ 
3d  July,  1852,  judgment  of  ouster  was  signed  against  him ;  that,  on 
26th  October,  1852,  notice  in  writing  was  given  by  Cundall  to  the 
mayor,  aldermen,  and  citizens  of  the  city  of  Norwich,  requiring  them 
to  admit  him  as  councillor,  instead  of  Blake,  on  the  ground  that  the 
votes  given  for  Blake  had  been  thrown  away,  and  that  therefore  Cundall 
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was  duly  elected.  That,  on  8th  November,  1852,  Gundall  accepted  the 
f>ffioe  of  councillor,  and  made  and  subscribed  the  oaths  and  declaration 
required  by  the  statutes :  of  all  which  the  then  mayor  and  the  town 
clerk  bad  notice.  That,  on  9th  Noyember,  1852,  at  the  meeting  of  the 
council  for  the  election  of  a  mayor  for  the  ensuing  year,  two  councillors, 
the  defendant  and  Samuel  Bignold,  were  candidates ;  that  Cundall  ten 
dered  his  vote  as  councillor  for  Bignold,  which  vote  the  then  mayor 
rejected:  that  the  votes  excluding  that  of  Gundall,  were  twenty- seven 
for  defendant,  and  the  same  number  for  Bignold ;  and  thereupon  the  then 
mayor  gave  his  casting  vote  for  the  defendant.  And  the  jury  referred 
it  to  the  Court  to  say  whether  the  defendant  was  duly  elected. 

Welibifj  for  the  relator. — The  whole  question  turns  upon  CundaU's 
right  to  vote  in  the  election  of  mayor.  If  he  was  properly  rejected, 
the  defendant  was  rightly  elected;  if  he  was  improperly  rejected,  the 
defendant  is  an  usurper.  It  is  clear  that  Gundall  ought  originally  tp 
have  been  returned  instead  of  Blake ;  for  the  votes  for  the  latter,  being 
given  after  notice  of  his  disqualification,  were  thrown  away;  Rex  v, 
^ncc^-i  Hawkins,  10  East,  211.    If  Gundall  had  *been  returned,  it  would 

*'-'  have  been  his  duty,  within  five  days  after  he  had  notice,  to  ac- 
cept the  office,  making  and  signing  a  declaration,  according  to  stat.  5 
&  6  W.  4,  c.  76,  s.  51,  under  penalty  of  a  fine,  and  of  the  office  being 
vacant.  But,  the  office  being  full  of  Blake,  he  could  not  comply  with 
that  section,  which  must  be  taken  to  be  confined  to  cases  in  which  it 
can  be  complied  with.  The  notice  means  official  notice;  Regina  v, 
Preece,  5  Q.  B.  94  (E.  G.  L.  R.  vol.  48).  Gundall  never  had  such 
official  notice  till  after  the  office  was  full ;  and  he  could  do  nothing  till 
ouster. 

WilleSy  contrd.. — Gundall  did  not  in  fact  comply  with  sect.  51  by 
making  and  subscribing  the  declaration,  till  the  8th  of  November,  1852. 
Unless,  therefore,  he  was  taken  out  of  the  operation  of  sect.  51,  and 
entitled  to  hold  the  office  without  making  the  declaration  within  the 
five  days,  the  office  of  councillor  was  vacant,  and  there  should  have  been 
a  new  election  under  sect.  47.  The  officer  presiding  at  the  election  of 
mayor  could  not  inquire  whether  the  voters  for  Blake  had  or  had  not, 
at  the  time  of  his  election  as  councillor,  notice  of  his  want  of  qualifi- 
cation. All  that  he  could  do  was  to  look  at  the  list  under  sect.  35, 
where  he  would  not  see  Gundall's  name.  The  person  put  on  that  list  is 
in  the  possession  of  the  office ;  Regina  v.  The  Mayor,  &c.,  of  Leeds,  11 
A.  &  E.  512  (E.  G.  L.  R.  vol.  89).  [Grompton,  J. — According  to 
your  argument,  there  must  always  be  a  new  election  whenever  the  wrong 
person  has  been  returned,  for  whatever  reason.  There  have  been  very 
many  cases  in  which  elections  have  been  set  right  where  the  return  had 
*9''^1  ^^^^  made  in  consequence  of  the  personation  *of  voters  and 
-*  similar  causes ;  yet  your  position  is  quite  new.  The  practice  has, 
I  think,  been  to  take  a  mandamua  to  admit  the  party,  which  no  doubt 
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IS  eoBFenient ;  but  the  mandamus  cannot  give  a  title ;  it  presapposes  a 
title  to  be  admitted.]  At  all  events  he  should  have  made  the  declara- 
tion under  sect.  51.  [Lord  Campbell,  C.  J. — ^At  what  time  7]  He 
night  hare  done  so  within  five  days  after  he  knew  of  his  election  in 
NoTember,  1851 ;  but  it  is  not  necessary  to  go  so  far.  It  is  sufficient 
to  8&7  that  he  ought  to  have  done  so  within  five  days  of  his  having 
notice  of  the  ouster.  Here,  on  26th  October,  he  gives  formal  notiee 
bimaelf  of  the  fact ;  and  he  does  not  make  the  declaration  till  the  8th 
Jj'orember. 

Wehbj/y  in  reply,  was  desired  by  the  Court  to  confine  himself  to  the 
last  point. — Sect.  51  applies  only  to  a  person  having  notice  of  the  ori- 
ginal election,  and  able  to  comply  with  it.  It  cannot  be  that  a  persoa 
is  liable  to  a  fine  for  not  accepting  an  office  already  full  of  an  usurper. 
Bat  the  special  verdict  does  not  raise  the  question.  The  notice  given 
on  26th  October  by  Cundall  is  very  cogent  evidence  that  Cundall  had 
himself  had  notice ;  but  it  is  not  conclusive  of  the  fact ;  and  in  a  special 
verdict  facts,  not  evidence,  must  be  found. 

Lord  Gam PBCLL,  C.  J. — ^I  must  say  this  appears  to  me  to  be  a  clear 
case.  It  depends  entirely  on  Cundall's  right  to  act  as  a  councillor  on 
dth  November,  1852.  If  he  had  a  right  so  to  act,  the  defendant  was  not 
then  duly  elected  iks  mayor,  and  is  an  usurps.  Now  Cundall  clearly 
ims  elected  counciller  in  November  1851,  just  as  much  as  if  Blake  had 
not  then  stood  at  all.  Blake  was,  in  fact,  a  candidate ;  but  he  was  an 
alderman,  and  ^therefore  ineligible;  and  that  fact  was  known  to  r^^rj, 
the  electors.  Now  it  is  the  law,  both  the  common  law  and  par-  ^  '^ 
liamentary  law,  and  it  seems  to  me  also  common  sense,  that,  if  an 
elector  will  vote  for  a  man  who  he  knows  is  ineligible,  it  is  as  if  he  did 
not  vote  at  all,  or  voted  for  a  non-existent  person ;  as  it  has  been  said, 
as  if  he  gave  his  vote  for  The  Man  in  the  Moon.  That  was  clearly  the 
law  before  the  Municipal  Corporation  Reform  Act ;  and  there  is  nothing 
in  that  Act  to  alter  it.  Sect.  85  says  that  such  persons,  "  as  shall 
hare  the  greatest  number  of  votes,  shall  be  deemed  to  be  elected."  Now 
Cundall  had  the  greatest  number ;  for  the  votes  for  Blake  were  thrown 
away.  But  Mr.  WUles  now  argues,  as  the  returning  officer,  in  viola- 
tion of  his  duty,  returned  Blake,  and  Blake  usurped  the  office  and  acted 
in  it,  that,  when  he  was  ousted,  there  must  be  a  new  election.  But 
there  was  no  vacancy  then ;  Cundall  had  been  duly  elected,  and  was 
entitled  to  be  admitted.  That  brings  us  to  the  question  whether  he 
was  too  late  in  tl^e  steps  he  took  to  be  admitted.  Now,  first,  I  think 
that  the  provision  in  sect.  51,  that  «  every  such  person  so  elected  shall 
accept  such  office  by  making  and  subscribing  the  declaration  herein- 
before mentioned  within  five  days  after  notice  of  his  election,  otherwise 
anch  person  shall  be  liable  to  pay  the  said  fine  as  for  his  non-acceptance 
of  such  office,  and  such  office  shall  thereupon  be  deemed  to  be  vacant," 
u  not  applicable  to  such  ^  case  as  this.    It  applies  to  a  case  where  ii 
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person  has  been  returned,  and  has  notice  that  he  has  been  returned, 
and  can  accept  the  office.  Then  he  most  do  so,  or  he  incurs  a  penaltj. 
But  it  is  not  applicable  where  the  person  has  not  been  returned,  bat 
another  has,  so  that  he  cannot  accept  the  office  till  after  the  usurper 
Mizir\  ^AB  *been  ousted  by  quo  if^arranto.  In  such  a  case  the  penaltj 
-*  cannot  apply  to  a  person  who  has  not  the  power  of  compljing 
with  the  enactment.  And,  further,  I  think  that,  if  the  law  was  other- 
wise, the  special  yerdict  in  this  case  does  not  find  that  Cundall  bad 
notice  of  his  election.  I  think,  therefore,  the  defendant  is  an  usurper, 
and  that  judgment  must  be  for  the  Crown. 

Crompton,  J.  (a) — I  think  it  quite  clear  that,  when  Blake  was  ousted 
by  the  quo  warranto,  there  ought  not  to  have  been  a  new  election,  but 
that  Cundall  was  entitled  to  be  councillor,  and  might  claim  to  be 
admitted.  If  any  difficulty  was  made  about  admitting  him,  he  might 
have  applied  for  a  mandamus  to  admit  him,  and  he  would  have  had  it : 
but  the  mandamus  would  go  on  the  ground  that  he  had  a  right  to  be 
admitted,  and  that  a  new  election  was  not  required.  Then  sect.  51 
prescribes  the  manner  in  which  a  person  shall  accept  the  office  and  be 
admitted  to  it ;  Cundall  did  so  accept  the  office  on  8th  NoTcmber,  1852; 
and  I  think  from  that  time  it  is  clear  that,  subject  to  the  other  point, 
viz.  whether  he  did  so  in  time,  he  was  councillor  and  entitled  to  act. 
As  to  the  other  point,  I  agree  with  my  Lord  on  both  grounds :  that  the 
enactment  requiring  the  party  to  accept  within  five  days  after  notice 
does  not  apply  to  such  a  case  ;  and  that  the  special  yerdict  does  not 
show  that  Cundall  had  five  days'  notice. 

Judgment  for  the  Crown. 

(a)  Coleridge,  J.,  bad  gone  to  Chamben.    No  fourth  Jndge  eat  on  this  daj. 


^„,^T  *CHAELOTTB  CATHERINE  HEATH,  administratrix,  r. 
^^^^  MATTHEW  SMITH.  Jan.  28. 

To  a  declaration  for  infringement  of  a  patent^  the  defendant  pleaded  that  the  inTention  wu  not 
new,  but  had  been  publicly  and  generallj  practised  and  need  in  England  before  the  date  of 
the  patent 

It  was  proved  that,  before  the  date  of  the  patent,  five  different  persons  had  need  the  process  iad** 
pendentlj,  three  of  them  witboat  concealment,  and  all  fire  had  publicly  and  generally  vM, 
for  their  own  profit,  the  article  thereby  produced.  It  did  not  appear  that  there  had  been  soy 
other  publication  of  the  inrention.    Held  that,  upon  this  eyidence,  the  plea  was  prored. 

JSenbUf  per  Erie,  J.,  that  the  plea  would  hare  been  proved  by  evidence  that,  before  Uie  date  of 
the  patent,  any  one  person  had,  for  his  own  profit,  produced  the  article  by  the  process,  and 
sold  it  publicly  and  generally,  though  he  had  used  the  proeess  secretly,  and  oonoealed  iti 
nature. 

Count  hy  plaintiff,  as  administratrix  of  Josiah  Marshall    Heath, 
Btating  that  the  intestate  was  the  inventor  of  a  new  manufacture,  that 
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is  to  saj  of  certain  improvements  in  the  manufacture  of  iron  and  steel ; 
and  that  the  Qaeen^  bj  letters  patent,  dalj  sealed,  &c.,  granted  to  him^ 
ills  ezecDtors,  administrators,  and  assigns,  the  sole  privilege  to  make, 
Qse,  exercise,  and  vend  the  invention  within  England,  for  fourteen  years, 
from  5th  April,  1839,  subject  to  the  condition  of  enrolling  a  specification 
within  six  calendar  months,  which  the  intestate  fulfilled :  and  that  de« 
feodsnt  infringed  the  patent  during  the  term* 
Plea  1.    Not  guilty.     Issue  thereon. 
The  only  other  plea  material  to  the  point  now  decided  was : 
4.  That  the  invention  was  not,  at  the  time  of  the  making  and  grant- 
ing of  the  letters  patent,  a  new  invention,  but,  on  the  contrary  thereof, 
had  been,  wholly  and  in  part,  publicly  and  generally  practised,  used, 
and  rended  in  England,  and  in  divers  places  therein,  on  divers  days  and 
times  before  the  date  and  grant  of  the  letters  patent :  by  reason  whereof 
the  rights,  liberties,  ^privileges,  benefits,  monopolies,  and  ad-  r^ne'r 
Tantagea  by  the  letters  patent  granted,  and   the  prohibitions  *- 
therein  contained,  were,  at  the  time  of  the  granting  of  the  letters 
patent,  and  at  all  times,  wholly  void  ;  and  the  same  were  at  all  times 
wholly  lost  and  forfeited  to  and  by  the  said  J.  M.  Heath.     The  plaintiff 
took  issue  upon  this. 

On  the  trial,  before  Erie,  J.,  at  the  last  Liverpool  Assizes,  it  ap* 
peared  that  the  intestate,  by  his  specification,  declared  the  nature 
of  his  invention  to  be : 

<<  First,  the  extraction  of  pure  cast-iron  from  certain  ores  of  that 
metal,  without  the  intervention  of  any  earthy  alkaline  or  saline  matter 
to  form  a  vitreous  flux,  cinder  or  slag ;  secondly,  the  formation  of  cast- 
steel,  by  fusing  the  said  pure  cast-iron  along  with  malleable  iron,  or 
certain  metallic  oxides,  in  such  proportion  as  may  decarburate  the  cast- 
iron  to  a  certain  degree,  and  by  completing  the  decarburation  in  a  suit- 
able cementing  furnace ;  thirdly,  the  use  of  a  certain  portion  of  oxide 
of  manganese  in  the  process  of  converting  cast-iron  into  malleable  iron 
by  the  process  of  puddling ;  and,  fourthly,  the  use  of  carburet  of  man- 
ganese in  any  process  whereby  iron  is  converted  into  cast-steel.*'    The 
specification  then  detailed  the  processes  to  be  used  for  carrying  into 
effect  certain  parts  of  the  invention,  not  material  to  the  question  which 
came  ultimately  before  the  Court ;  and  stated  as  follows :  <<  Lastly,  I 
propose  to  make  an  improved  quality  of  cast-steel,  by  introducing  into 
a  crncible  bars  of  common  blistered  steel(a)  (broken  as  usual  into  frag- 
ments), or  mixtures  of  cast  and  malleable  iron,  or  malleable  iron  and 
carbonaceous  matter,  along  with  from  one  to  three  per  cent,  of  their 
weight  of  carburet  *of  manganese,  and  exposing  the  crucible  to  r^ogg 
the  proper  heat  for  melting  the  materials,  which  are  when  fluid  ^ 
to  be  poured  into  an  ingot-mould  in  the  usual  manner ;  but  I  do  not 

(a)  GiUed  also  Var-steel.    It  is  prodaoed  by  heating  iron  in  contact  with  carbonaceoiu  laattcr, 
neh  u  powdered  fhcwioal, 
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claim  the  use  of  any  each  mixture  of  cast  and  malleable  iron,  or  malI^ 
able  iron  and  carbonaceous  matter,  as  any  part  of  my  invention,  but 
only  the  use  of  the  carburet  of  manganese,  in  any  process  for  the  con* 
version  of  iron  into  cast-steel."  Then  followed  the  statement  of  claim, 
divided  into  four  heads,  of  which  the  first  three  are  not  here  material: 
the  fourth  and  last  was :  <<  and,  fourthly,  the  employment  of  carboret 
of  manganese  in  preparing  an  improved  cast-steel." 

By  the  evidence  it  appeared  that,  before  the  taking  out  of  the  patent, 
it  had  been  known  that  cast-steel,  of  improved  quality,  would  be  formed 
by  the  use  of  the  oxide  of  manganese :  but  that  a  difBculty  in  employ- 
ing this  arose  from  the  destruction  of  the  crucible(a)  in  which  the  steel 
was  melted,  the  manganese  breaking  the  crucible  by  combining  with  ita 
carbonaceous  matter,  so  that  the  charge  of  steel  was  lost.  In  the 
patented  process  this  inconvenience  was  obviated.  The  result  of  this 
was  that  a  quality  of  cast-steel,  which  previously  could  be  obtained 
only  from  superior  foreign  iron  or  steel,  could  be  formed  from  English 
iron  ore.  The  case  for  the  plaintiff,  as  to  the  infringement,  was,  that 
the  defendant,  though  he  had  not  used  carburet  of  manganese  readj 
prepared,  had  formed  a  flux  by  putting  into  the  crucible,  along  with  the 
blistered  steel,  black  oxide  of  manganese  together  with  carbonaceous 
matter  (coal  tar) ;  and  that  the  oxide  of  manganese  entered  into  union 
with  the  carbon  at  a  temperature  lower  than  that  necessary  for  melting 
i^ncq'^  ^^6  ^steel,  so  that,  before  the  steel  was  melted,  a  carburet  of 
-'  manganese  was  formed  in  the  crucible :  the  consequence  of  which 
was  that,  when  the  temperature  was  elevated  sufficiently  to  melt  the 
steel,  the  carburet  of  manganese,  already  formed  in  the  crucible,  melted 
9kt  the  same  time,  or  before,  and  entered  into  alloy  with  the  steel,  as 
the  latter  melted,  so  as  to  produce  the  same  effect  as  the  patented  pro* 
cess,  and  upon  the  same  principle.  Evidence  was  given  that  the  plain* 
tiff  discovered  this  mode  of  making  the  carburet  in  the  pot  with  the 
steel,  after  the  grant  of  the  letters  patent,  and  had  communicated  it  to 
the  public.  For  the  purpose  of  the  trial,  it  was  assumed  that  what  the 
defendant  had  done  was  an  infringement  of  the  patent.(i) 

The  defence  was  that  the  same  process  had  been  used  before  the 
patent  was  granted.  Evidence  was  given  that  five  different  firms  had 
practised  the  process  before  the  grant :  it  appeared  that  two  of  these 
firms  had  conducted  it  with  precautions  for  preventing  it  from  becoming 
known ;  but  that,  in  the  case  of  the  other  three,  no  concealment  had 
been  attempted,  the  process  being  known  to  all  such  workmen  as  were 
successively  employed  by  the  firms,  and  no  injunction  having  been  im* 
posed  as  to  secrecy.     The  five  firms  had  all  publicly  and  generally  sold 

(a)  Formod  prinefpally  of  Stoarbridgo  oUy  and  some  earbonaeeoni  matter,  aa  powdered  eok«. 

(b)  Soe  Heath  v.  Unwin,  in  Exch.  Cb.,  12  Com.  B.  522  (E.  C.  L.  K  toI.  74),  ovemiliDg  Heath 
V.  Unwin,  in  Exch.,  13  M.  A  W.  SSS.f  And  see  Heath  «.  Unwin,  16  Sim.  552.  The  aTldeaea 
let  out  in  the  bill  of  exceptions  (12  Com.  B.  529  et  aeq.)  contains  faU  details  aa  to  the  process 
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tie  steel  prodaced  for  their  own  profit.    Escept  as  above,  the  procedfl 
had  not  been  made  pnblic  before  the  grant  of  the  patent. 

The  learned  Judge  expressed  his  opinion  that,  if  this  evidence  was 
believed,  the  invention  was  not  new :  and,  *the  counsel  for  the  r^co^^A 
plaintiff  admitting  that  the  truth  of  the  evidence  could  not  be  ^ 
disputed,  his  Lordship  directed  a  verdict  for  the  defendant  on  the  issue 
on  the  fourth  plea,  and  for  the  plaintiff  on  all  the  others. 

Id  Michaelmas  Term,  Sir  A. «/.  JE.  Coekbum  obtained  a  rule  nisi  foi^ 
a  new  trial  on  the  ground  of  misdirection. 

Sir  Fitzrotf  Kelly^  T.  Jone$,  and  Deighton^  showed  cause.(a) — The 
question  is,  whether  an  invention  be  new  when  the  process  has  been 
used,  without  concealment,  bj  manufacturers,  for  their  own  profit,  bul 
not  formally  published  to  the  world.     Bj  sect.  6  of  stat.  21  Ja.  1,  c.  8, 
the  monopoly  is  given  only  <<  to  the  true  and  first  inventor  and  invent- 
era  of  such  manufactures,  which  others  at  the  time  of  making  such 
letters  patents  and  grants  shall  not  use."    Nothing  is  there  said  as 
to  the  publicity  or  generality  of  the  user.    [Lord  Gampbbll,  C.  J. — If 
a  party  by  his  own  experiments  completes  a  discovery,  and  uses  it,  can 
he,  unless  within  a  reasonable  time,  obtain  a  valid  patent  ?]    It  seems 
that  he  cannot :  were  it  otherwise,  a  monopoly  might  practically  be 
obtained  for   more   than    the  fourteen  years.     But   can  any  other 
person,  who  subsequently  makes  the  discovery,  have  a  patent  under 
these   circumstances?    [Lord  Campbell,  0.  J. — And   against    the 
earlier  inventor?]      That  is  what   the  plaintiff  must   assert.      The 
infringement  here  complained  of  was   the  use  of  carbon  and   man- 
ganese with    the   steel,    in   such   manner   as   to   produce    carburet 
M  manganese  in  the  process,  the  patent  being  for  the  applica-  r^cQ/^i 
tion  of  carburet  of  manganese  to  steel.     Assuming  that  to  be  an  ^  '^ 
iDfringement  of  the  patent,  it  follows  that  any  one  using  the  same  pro- 
cess had  anticipated  the  patent :  and  it  was  shown  that  five  firms  had 
done  80,  of  which  at  least  three  had  done  it  without  any  kind  of  con* 
cealment.    It  is  true  that,  where  the  previous  alleged  user  turns  out  to 
hare  been  merely  experimental,  that  is  not  a  previous  user  sufficient  to 
vitiate  the  patent.    But  if  the  discovery  has  been  actually  used  in 
trade,  the  patentee  cannot  be  the  first  inventor;  Tennant's  Case,(ft) 
where  the  party  previously  using  the  method  had  kept  it  secret  from 
all  but  his  two  partners  and  two  servants  concerned  in  preparing  it ; 
Carpenters.  Smith,  9 M.  &  W.  300, t(<?)  where  Lord  Abinger  distinguished 
from  the  case  of  mere  experiments,  and  added :  ^^  The  <  public  use  and 

(•)  Tb«  argofnent  was  eoiiiiii«nMd  on  an  eariler  day  In  this  tsrm  (Jumary  lOth),  before  Lofd 
Cioipbell,  C.  J.,  Wii^htman  and  Erie,  Js.,  and  was  resamed  on  this  day,  before  the  same  Judgna. 
Coleridge,  J.,  was  also  present  in  Coart  on  this  day,  but,  not  having  heard  the  whole  argument^ 
^k  BO  part  in  the  decision. 

{^)  ibstneted  in  Davis's  CoUeetion  of  the  most  important  easci  respeoting  Patents  of  Invt» 
tioo,429. 

(e)S.C.atN.  P.,  1  W^biter'i  Pftt  Ca.  630 ;  iMp.U4. 

YOL.  IIL — 23 


'262] 


261  HEATH  v.  SMITH.  H.  T.  1854. 

ezeroise'  of  an  invention  means  a  use  and  exercise  in  public^  not  hj 
the  public.*'  In  Morgan  v.  Seacard,  2  M.  &  W.  544,t  vhich  may  be 
cited  on  the  other  side,  there  was,  so  far  as  regarded  this  realm,  no 
more  than  a  secret  experiment,  or  at  any  rate  a  secret  construction  of 
the  article,  though  with  a  view  to  user  abroad ;  and  the  actual  user 
took  place  after  the  date  of  the  plaintiff's  patent.  There  the  Court 
Baid :  <^  It  must  be  admitted  that  if  the  patentee  himself  had  before  his 
patent  constructed  machines  for  sale,  as  an  article  of  commerce,  for 
gain  to  himself,  and  had  been  in  the  practice  of  selling  them  publiclj, 
that  is,  to  any  one  of  the  public  who  would  buy,  the  invention  would 
not  be  new  at  the  date  of  the  patent.*'  <<  But  we  do  not  think  that  the 
patent  is  vacated  on  the  ground  of  the  want  of  novelty  *and  the 
previous  public  use  or  exercise  of  it,  by  a  single  instance  of  a 
transaction  such  as  this,"  «  which  is  not  like  the  case  of  a  sale  to  any 
individual  of  the  public  who  might  wish  to  buy ;  in  which  it  does  not 
appear  that  the  patentee"  (who  was  there  himself  the  party  supposed 
to  have  previously  used)  <<  has  sold  the  article,  or  is  to  derive  any  profit 
from  the  construction  of  his  machine."  The  judgment,  thus  explained, 
lA  in  favour  of  the  present  defendant.  Cornish  v.  Keene,  1  Webster's 
Pat.  Ca.  501,  508,(a)  will  also  be  referred  to,  for  the  plaintiff.  There 
Tindal,  C.  J.,  in  summing  up,  put,  as  a  test  of  the  novelty,  «« if  it  was 
known  at  all  to  the  world  publicly  and  practised  openly,  so  that  any 
other  person  might  have  the  means  of  acquiring  the  knowledge  of  it,  as 
well  as  this  person  who  obtained  the  patent — then  the  letters  patents 
are  void ;  on  the  other  hand,  if  it  were  not  known  and  used  at  the  time 
in  England,  then  as  far  as  this  question  is  concerned  the  letters  patent 
will  stand."  But  what  he  meant  by  public  practice  appears  by  the 
language  used  immediately  afterwards :  <<  A  man  may  make  experiments 
in  his  own  closet  for  the  purpose  of  improving  any  art  or  manufacture 
in  public  use ;  if  he  makes  these  experiments  and  never  communicates 
them  to  the  world,  and  lays  them  by  as  forgotten  things,  another  per- 
son, who  has  made  the  same  experiments,  or  has  gone  a  little  further, 
or  is  satisfied  with  the  experiments,  may  take  out  a  patent,  and  protect 
himself  in  the  privilege  of  the  sole  making  of  the  article  for  fourteen 
years ;  and  it  will  be  no  answer  to  him  to  say  that  another  person 
before  him  made  the  same  experiments,  and  therefore  that  he  was  not 
the  first  discoverer  of  it — because  there  may  be  many  discoverers  start* 
^9M1  ^^^  "^  ^^^  same  time,  many  rivals  that  may  be  ^running  on  the 
•^  same  road  at  the  same  time,  and  the  first  which  comes  to  the 
Crown  and  takes  out  a  patent,  it  not  being  generally  known  to  the 
public,  is  the  man  who  has  a  right  to  clothe  himself  with  the  authority 
of  the  patent,  and  enjoy  its  benefits."  The  distinction  is  not  between 
user  of  a  method  for  the  purposes  of  the  trade  of  the  party  using  and 
public  announcement  of  the  method,  but  between  an  experiment  not  it* 

(a)  a  C.  in  banc  (not  S.  P.) ;  8  New  Cn.  670. 
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daced  to  practice  and  actual  practice.    [Lord  Campbell,  C.  J. — When 
I  was  attorney-general,  and  it  appeared  that  there  were  two  contempo- 
nneons  discoyerers,  I  naed  to  give  the  patent  to  the  two  jointly.     Sir 
A,  J.  E.  Ooekbumj  Attorney-Oeneral,  stated  that  be  had  adopted  the 
Mme  practice,  but  had  found  parties  ordinarily  unwilling  to  accept 
patents  on  such  terms.]    No  doubt  there  would  be  much  hardship  if  a 
patent  were  defeated  by  proof  of  an  earlier  experiment  which  had  been 
abandoned:  but  that  is  not  the  case  here.     A  fair  criterion  of  the 
rights  of  these  parties  is  this :  Would  the  plaintiff  be  able  to  sue  any 
party  for  now  doing  what  that  same  party  had  done  lawfully  before  the 
patent?    In  Cornish  v.  Keene,  1  Webster's  Pat.  Ca.  511,  Tindal,  C.  J., 
sajs:  <«If  the  defendants  have  shown  that  they  practised  it  and  pro- 
duced the  same  result  in  their  factory  before  the  time  the  patent  was 
obtained,  they  cannot  be  prevented  by  the  subsequent  patent  from 
going  on  with  that  which  they  have  done."    The  Judge  in  the  present 
ease  had  really  nothing  to  leave  to  the  jury :  if  he  had  asked  them  to 
say  whether  there  had  been  a  public  user,  he  must  have  defined  to  them 
a  pubUc  user ;  and  that  would  have  brought  him  to  the  words  of  the 
Btatate ;  which  would,  in  effect,  have  been  directing  them  to  find  for 
the  defendant,  the  evidence  not  being  ^impeached.     A  decision  r^qi^A 
for  the  plaintiff  would  reintroduce  the  very  evil  which  stat.  21  '-    . 
Ja.  1,  c.  8,  as  is  known  from  history  and  as  appears  by  the  preamble, 
was  intended  to  prevent ;  for  it  would  confer  a  power  of  granting  a 
monopoly  against  parties  already  in  the  enjoyment  of  the  trade.     The 
patent  laws,  no  doubt,  have  in  view  the  publication  of  discoveries :  but 
this  they  require  as  the  consideration  for  the  enjoyment  of  a  monopoly, 
not  as  a  condition  for  putting  in  practice  a  discovery  of  which  others, 
if  they  can,  may  also  avail  themselves ;  which  is  all  that  the  parties 
previously  practising  have  here  done.    In  The  Househill  Company  r. 
Neilson,(a)  Lord  Lyndhurst,  C,  said :  <<  If  the  invention  is  in  use  at 
the  time  that  the  grant  is  granted,  the  man  cannot  have  a  patent, 
although  he  is  the  original  inventor."     The  Court  of  Common  Pleas 
relied  upon  this  language  in  Stead  v.  WiUiams,  7  M.  &  G.  818,  842 
(E.  C.  L.  R.  vol.  49).     . 

Sir  A.  Jl  H,  Coekbumj  Attorney-General,  and  T.  Webiterj  contril. — 
The  use  which  is  to  invalidate  a  subsequent  patent  must  be  more  than 
use  for  the  mere  purpose  of  the  party  using :  it  must  be,  in  some  sense 
of  the  word,  public.  [Lord  Campbell,  C.  J. — Is  not  that  judge-made 
law?  Must  we  not  look  at  the  language  of  the  statute?]  Of  the 
statute  as  judicially  expounded.  It  is  important  to  distinguish 
between  two  sorts  of  inventions:  in  one,  the  article  itself,  on  be- 
ing inspected,  discloses  the  nature  of  the  invention;  in  the  other, 
the  article   shows  nothing  but  the  result  produced.      [Lord  Cahp- 

(a)  In  Bom.  Proe.;  1  Webfter'a  Pat  Ca.  678,  719;  S.  0.  9  CL  A  P.  788;  im  p.  807. 
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*9651  ®®^^'  ^*  *^' — '^^^  ^^^^  ^^  Carpenter  *v.  Smith,  9  M.  &  W. 
•^  300, t(a)  you  would  probably  instance  as  a  case  of  the  former 
sort.]  It  is  so ;  chemical  inventions  are  of  the  latter  sort :  and,  of 
these,  some  are  sach  that  analysis  will  detect  the  method,  as  where  the 
pecaliarity  is  merely  as  to  the  simple  substance  used ;  some,  as  where 
the  mode  of  treating  or  obtaining  such  substances  constitutes  the  inven- 
tion, are  beyond  the  reach  of  analysis.  The  general  sale  of  articles 
produced  by  processes  of  the  second  kind  will  not  funush  the  public 
with  the  means  of  becoming  acquainted  with  the  nature  of  the  inven< 
tion.  The  present  case  obviously  is  one  of  the  latter  sort  of  inventions. 
Neither  is  an  open  use  of  the  process  in  a  private  manufactory  a  dis- 
closure of  it  to  the  p9hlic.  The  patent  laws  have  in  view  two  objects : 
first,  to  stimulate  invention ;  secondly,  to  secure  to  the  public  the  know- 
ledge of  the  invention.  [Lord  Campbell,  C.  J. — Thirdly,  to  protect 
persons  in  trade  from  being  interfered  with  by  a  monopoly.]  The  policy 
is  to  be  inferred  from  a  view  of  the  balance  of  advantage  and  disad- 
vantage. The  patentee  here  has  promoted  the  policy  in  all  respects : 
the  earlier  practisers  of  the  invention  have  attended  merely  to  their 
own  interests.  Their  user  no  more  prevents  the  present  patent  from 
being  valid  than  Dr.  Hall's  invention  invalidated  Dolland's  patent.(i) 
Morgan  v.  Seaward,  2  M.  &  W.  544,t  is  a  similar  case.     Here  fire 

*^f^f>1  fii'Qis  ^PP^A^  ^  i^^^P^^d^^^  *di8troverers :  the  case  would  be  differ« 
-'  ent  if  they  all  obtained  their  knowledge  from  a  common  source, 
for  then  common  source  would  be  public :  but  each  conceals  from  the 
public*  [Lord  Campbell,  C.  J.— *As  to  three  of  the  firms,  there  is  no 
concealment  beyond  the  fact  of  no  positive  steps  being  taken  to  produce 
publicity.]  The  efiect  is  the  same.  The  plaintiff  was  an  inventor ;  and  he 
is  the  first  inventor  who  published.  The  case  falls  within  the  principle  of 
Jones  V.  Pearce,  1  Webster's  Pat.  Ca.  122,  Lewis  v.  Marling,  10  B.  &  C. 
22  (E.  C  .L.  R.  vol.  21),  and  Morgan  v.  Seaward,  2  M.  &  W.  544.t  It  h 
not  necessary  to  inquire  whether  the  parties  who  actually  practised  this 
invention  before  might  especially  plead  the  fact :  that  may  possibly  result 
from  the  doctrine  intimated  in  the  dictum  cited  from  Cornish  v.  Keene,  1 
Webster's  Pat.  Ca.  511.  Here  the  question  is  what  protection  such 
prior  user  gives  to  a  third  party  who  does  not  use  till  after  the  publi- 
cation made  by  the  patent.  The  monopoly  is  a  reward  for  the  publi- 
cation. (« The  reason  wherefore  such  a  privilege  is  good  in  law  is,  because 
the  inventor  bringeth  to  and  for  the  commonwealth  a  new  manufacture 
by  his  invention,  cost  and  charges,  and  therefore  it  is  reason,  that  he 
should  have  a  privilege  for  his  reward  (and  the  encouragement  of  others 

(a)  8.  C.  at  N.  P.,  1  Webster'i  Pafe  Cft.  630. 

(6)  **  Tb«  objeotion  to  DoUond'a  imteBt  wft»,  th«b  he  wm  not  the  inTontor  of  the  now  notbod 
of  making  object  gUssoa^  bat  tbot  Dr,  HaU  had  made  the  lamo  diiooTery  before  him.  Bat  it 
was  holden,  that  ae  Dr.  Hall  had  confined  it  to  hia  oloiet,  and  the  pnblio  were  not  aoqvainted 
with  it,  noUood  was  to  bo.oonaidexod  ai  the  inrentor  of  it"  Per  BiUler,  J.^  in  Bovltoa  v.  Boll, 
2  H.  BL  463,  470 
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in  the  like)  for  a  convenient  time.*'  8  Inst.  184.(a)    The  publication 
was  at  first  provided  for  bj  introducing  specific  clauses  into  the  grant, 
as  in  the  case  of  Back's  invention,(()  in  which  the  private  Act  granting 
the  monopolj  requires  the  grantee  to  take  and  teach  apprentices.     This 
object  has,  since  the  time  of  the  eleventh  year  of  Queen  *Annei  r*9fi7 
been  provided  for  bj  a  clause  in  the  grant,  requiring  the  enrol-  ^ 
ment  of  a  specification.((;)    The  use  of  carbon  and  manganese  in  the 
mannfacture  of  steel  were  well  known  :  but  the  difficulty  lay  in  the  mode 
of  using  them  so  as  not  to  destroy  the  vessel :  and  the  discovery  con- 
listed  in  the  use  of  carburet  of  manganese,  by  means  of  which  there 
was  introduced  such  a  quantiy  of  carbon  as  would  protect  the  vessel. 
The  process  used  by  the  defendant  itself  produced  carburet  of  manga* 
nese,  and  was  an  infringement.     If  the  previous  user  stopped  at  mere 
experiment,  it  is  clear  that  the  patent  could  not  be  thereby  vitiated  ; 
Galloway  v.  Bleaden,  1  Webster's  Pat.  Ca.  621,  625.     The  novelty  of 
the  patented  invention  depends  upon  the  novelty  of  the  invention  as  a 
whole ;  Newton  v.  Grand  Junction  Railway  Company,  5  Exch.  831  :t((j) 
the  question  is  not  as  to  the  novelty  of  any  particular  part,  though  an 
infringement  may  be  as  to  a  part  only.    [Lord  Campbell,  C.  J. — Yes, 
if  that  part  be  new.]     Then,  though  there  might  have  been  a  previous 
user  of  the  combination  of  carburet  of  manganese  trith  eteel,  the  Judge 
ought  to  have  asked  the  jury  whether  the  evidence  showed  that  there 
bad  been  an  earlier  use,  except  in  the  Course  of  mere  experiment,  of 
the  whole  invention,  as  patented.     If  there  had  not,  those  who  had  used 
the  particular  part  might  defend  themselves  against  an  action  for  the 
infringement  by  showing  that  they  had  so  used  it  before  the  patent,  how- 
soever secretly ;  but  that  would  not,  as  between  the  patentee  and  others, 
destroy  the  novelty  of  the  invention  *as  a  whole  so  as  to  invali-  r^nf»o 
date  the  patent.     Tennant's  Case(e)   (which  was  recognised  in  ^  ^ 
Hill  V.  Thompson,  8  Taunt.  875,  is  relied  upon  on  the  other  side  ;  but, 
when  that  case  is  compared  with  Cornish  v.  Keene,  1  Webster's  Fat.  Ca. 
501,  and  DoIIond's  Case,  2  H.  Bl.  470,  it   appears  that  a  party,  who 
has  not  himself  used  an  invention  before  the  patent,  cannot  assert  that 
t  patent  is  void  on  the  ground  of  a  previous  secret  use  by  others.     A 
fuller  report  of  Tennant's  Case  than  that  given  by  Davies  was  published 
about  the  time;(^)  and  from  that  it  appears  that   Tennant  learned  the 
method  from  another  party,  and  that  the  method  had  been  practised  by 

(a)  Ste  Darey  v.  Anin,  Koj,  173,  182. 

(i)  Aet  of  the  CommonwealUi  PtfliameA^  1651,  o.  3.  Be*  Soobell'i  CoUeeUoDi  p.  153;  1 
W«bstei^e  Pet.  Ce.  35. 

(e)  S«e  1  Webster's  Pat  Ca.  p.  8.  The  practice  is  recognised  by  stats.  5  A  6  W.  4,  o.  83, 15 
1 1ft  Vid  e.  S3. 

(d)  See  Smith  e.  Lendon  and  Kortb  WoaUrn  Bailway  Company,  2  E.  A  B.  60  (E.  C.  L.  R. 
ToL  75). 

(e)  Daris's  Collection,  Ac,  420. 

(g)  **  Proceedings  in  a  Bait  in  Chancery,  and  the  Trial  of  a  Canse  institnted  in  the  Conrt  of 
King*!  Beneh,"  <'in  the  name  of  Mr.  Charles  Tennanty"  ''against  Messrs.  James  Slater,"  Ao.^ 
Maoehcsler,  1803. 
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several  persons.  In  Wood  v.  Zimmer,  Holt's  N.  P.  C.  58,  Gibbs,  G.  J., 
left  it  to  the  jury  "  whether  the  invention  was  in  public  sale  before  the 
patent."  Carpenter  v.  Smith,  9  M.  &  W.  800,t  is  cited:  but  from  the 
report  of  the  trial(a)  it  appears  that  the  invention  was,  before  the  patent, 
public];  known,  and  the  article  made  by  several  distinct  parties.  In 
Househill  Goal  and  Iron  Gompanj  v.  Neilson,  9  Gl.  &  F.  814,  Lord  Gamp- 
bell  insists  upon  the  <<  prior  use  publicly  known ;"  and  Lord  Lyndhurst, 
G.,(5)  carefully  excludes  the  supposition  that  the  House  of  Lords  had 
<(  given  any  decision  upon  this  state  of  facts,  namely,  if  an  invention 
had  been  formerly  used  and  abandoned  many  years  ago,  and  the  whole 
thing  had  been  lost  sight  of."  In  Stead  v.  Williams,  7  M.  &  6.  843 
(E.  C.  L.  B.  vol.  49),  the  principle  laid  down  was  that  the  public  «  can- 

Q^q^  not  be  ^precluded  from  the  right  of  using  such  information  as 
^  they  were  already  possessed  of,  at  the  time  of  the  patent  grant- 
ed ;"  and  that  the  proper  question  was  whether  <<  there  had  been  sach 
a  publication  as  to  make  the  description  a  part  of  the  public  stock  of 
information.  In  the  case  of  Soame's  Patent,(<?)  before  the  Privy 
Council,  Lord  Gampbell  said :  <«  when  sitting  in  a  Court  of  justice,  and 
considering  the  validity  of  the  patent,  I  should  require  that  it  should 
be  known  in  England."  [Lord  Campbell,  C.  J. — Our  law  in  that 
respect  differs  from  that  of  some  other  countries,  where  the  publication 
out  of  the  realm  is  understood  to  destroy  the  novelty :  and  I,  as  a  legisla- 
tor, was  anxious  that  the  law  should  be  so  in  England :  but  a  different 
view  prevailed.]  It  is  understood  that  in  America  stronger  evidence 
of  publicity  is  continually  required.  The  principle  for  which  the 
defendant' here  contends  would  have  the  effect  of  destroying  the  novelty 
of  a  patent  if  a  single  manuscript  could  be  found  in  a  private  library 
describing  the  invention. 

Lord  Gampbbll,  C.  J. — I  am  of  opinion  that  this  rule  should  be  dis- 
charged. We  must  assume  that  the  evidence  for  the  defendant  is  true: 
and  it  seems  to  me  that,  giving  credit  to  it,  the  patent  is  invalid.  We 
are  not  so  much  to  attend  to  the  particular  words  of  the  plea,  as  to 
consider  whether  the  patent  can  be  maintained  in  conformity  with  stat. 
21  Ja.  1,  c.  8,  s.  6,  and  the  decisions  that  have  been  pronounced  upon 
that  statute.     I  am  of  opinion  here  that,  if  the  jury  had  found  for  the 

g^^^^  plaintiff  on  this  plea,  the  verdict  could  not  have  '''been  supported. 
-J  We  must  now  assume  that,  before  the  date  of  the  patent,  there 
were  at  least  five  firms  using  the  process  substantially  in  the  manner 
described  in  the  specification  of  the  patent.  That  process,  according  to  the 
decision  of  the  Exchequer  Chamber  in  Heath  v.  Unwin,  12  Com.  B.  522 
(E.  C.  L.  R.  vol.  74),  consisted  in  making  steel  by  applying  a  combination 
of  carbon  and  manganese  producing  carburet  of  manganese :  and  it  is  clear 

(o)  Carpenter  «.  Smith,  1  WeUter^a  Pat  Ca.  630. 

(6)  0  01.  A  F.  816. 

(«)  1  Webater'i  Pat  Ca.  729,  733. 
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that  these  five  firms  had  all  mannfaotured  the  steel  bj  putting  into  a  cru- 
cible iron,  manganese,  and  carbon,  and  thus  making  carburet  of  man- 
ganese. This  was  not  a  mere  exper^nent :  a  perfect  manufactured  article 
was  produced  for  profit,  by  hundreds  of  tons.  As  to  two  of  these  firms,  it 
appeared  that  they  did  not  disclose  the  nature  of  the  method :  but  the 
other  three  firms  made  no  attempt  at  concealment,  but  carried  on  the 
trade  just  like  any  other  handicraft  by  which  bread  was  to  be  earned ; 
all  the  workmen  and  other  persons  successively  employed  knew  of  the 
method.  That  being  so,  the  question  is  whether,  under  these  circum- 
stances, the  patent  can  be  supported.  Now  look  at  the  statute,  the 
passing  of  which,  we  all  know,  was  a  great  achievement  on  behalf  of 
the  liberty  of  the  subject,  as  it  put  an  end  to  the  mischief  of  monopo- 
lies, and  enabled  persons  who  had  been  earning  their  bread  to  continue 
to  do  so  by  the  same  means,  without  a  liability  to  legal  proceedings. 
The  statute,  when  it  put  an  end  to  the  monopoly,  reserved  the  power 
of  granting  letters  patent  for  «<new  manufactures,"  with  these  most 
important  words,  <«  which  others  at  the  time  of  making  such  letters 
patents  and  grants  shall  not  use."  Now  can  it  be  said  that  at  the  time 
vhen  this  patent  was  granted  others  did  *not  use  this  manufac-  r^oTi 
tore  ?  The  five  firms  all  did  use  it,  in  the  way  of  trade,  earning  ^ 
their  bread  by  it.  Can  it  be  said  that  in  that  state  of  things  the  Crown 
vas  authorized  to  grant  this  patent?  We  might  as  well  revive  Sir 
Giles  Mompesson's  patent,  and  all  the  other  monopolies  which  refiected 
80  mach  discredit  on  the  policy  of  this  country.  But  it  is  said  thaty 
according  to  judicial  deterniinations,  the  user  must  be  public.  If  we 
are  to  make  this  addition  to  the  statute,  has  there  not  been  a  public 
user  within  the  meaning  of  the  words  7  Can  a  patent  be  granted  for  a 
manofacture  which  other  people  have  used,  not  indeed  in  the  market 
place,  but  without  any  concealment  whatever  ?  If  this  user  without 
concealment  does  not  constitute  a  public  use,  what  does  ?  Then,  as  to 
the  decisions.  In  Jones  v.  Pearce,  1  Webster's  Pat.  Ca.  122,  there  was 
a  mere  experiment :  in  Lewis  v.  Marling,  10  B.  &  C.  22  (E.  C.  L.  B. 
vol.  21),  a  model  and  specification  had  been  shown ;  but  no  machine 
nsed :  in  Morgan  v.  Seaward,  2  M.  &  W.  544,t  the  machine  was  privately 
made  to  be  sent  abroad.  Does  any  one  of  these  cases  approach  the 
present,  where,  during  several  years,  the  manufacture  has  been  carried 
on  for  the  purpose  of  trade,  and  the  article  sold  to  the  public  ?  There- 
fore I  think  this  patent  void,  as  being  contrary  to  the  condition  on 
which  patents  are  granted,  there  being  no  authority  to  support  it,  and 
Carpenter  v.  Smith,  9  M.  &  W.  800,t  with  other  decisions,  being  adverse 
to  it.  Then  what  purpose  could  be  served  by  the  Attorney-General 
going  to  the  jury  on  anything  but  the  credit  of  the  witnesses  7  No 
doubt,  if,  as  in  Jones  v.  Pearce,  there  had  been  anything  in  the  evidence 
indicating  that  the  user  was  a  mere  experiment,  that  might  have  been 
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♦9791  ^^^  ^^  ^^^  ^^^y '  *that  question  I  generally  leare  to  tbem.  Bat 
-"  here  the  evidence  was  all  one  way ;  and^  if  the  witnesses  were 
believed,  the  jury  were  bound  to  sa/  that  there  had  been  a  previoos 
user,  and  not  an  abandoned  experiment  as  in  Jones  v.  Pearce.  Looking, 
therefore,  at  the  evidence,  the  statute,  and  the  authorities,  I  thmk  the 
jury  were  bound  to  find  for  the  defendant ;  and  that  the  verdict  cannot 
be  set  aside. 

Erlb,  J.(a) — I  also  am  of  opinion  that  this  rule  should  be  discharged. 
The  steel,  as  I  understood,  was  manufactured  by  the  defendant  from 
carbon,  manganese,  and  iron:  and,  it  having  been  discovered  that  the 
combination  of  these  will  produce,  carburet  of  manganese,  it  was  held 
in  the  Exchequer  Chamber,(i)  and  I  held  at  the  trial  that  the  patent 
comprehended  all  use  of  carbon,  manganese,  and  iron.  Upon  that 
point,  the  question  for  the  opinion  of  the  jury  may  be,  whether  the 
melting  these  in  combination  produced  carburet  of  manganese:  the 
plaintiff  as  patentee  did  not  rely  upon  any  given  proportions.  Then 
the  evidence  as  to  the  question  of  novelty  I  may  take  to  be,  that  five 
extensive  firms  bad  used  the  method  for  profit,  some  to  tbe  extent  of 
ope  hundred  tons  yearly,  some  to  the  extent  of  eight  or  ten ;  and  I 
must  be  taken  to  have  laid  down  the  law,  that,  if  there  was  such  user 
before  the  patent  was  taken  out,  the  patented  invention  could  not  be 
noveh  By  that,  as  at  present  advised,  I  still  abide.  The  notion  of 
these  being  mere  experiments  is  completely  contrary  to  the  evidence : 
*97^1  ^^^  ^^^  parties  produced  the  article  in  as  ^perfect  a  state  as  the 
■^  patenting  process  itself  did.  As  to  secrecy,  three  of  the  firms 
practised  no  concealment  whatever.  That  of  itself  is  ground  enough 
for  discharging  the  rule.  I  should,  however,  be  disposed  to  go  further. 
If  one  party  only  had  used  the  process,  and  had  brought  out  the  article 
for  profit,  and  kept  the  method  entirely  secret,  I  am  not  prepared  to 
pay  that  then  the  patent  would  have  been  valid.  But,  for  the  purpose 
of  the  present  case,  it  is  enough  to  say  that  here  was  an  user  without 
any  concealment. 

Lord  Campbell,  C.  J.,  added :  I  wish  it  to  be  clearly  understood  that, 
if  we  had  held  this  patent  valid,  the  five  firms  would  all  have  been  liable 
to  an  action  for  exercising  the  invention  after  the  patent  had  been  taken 
out.  Nothing  in  the  statute  gives  an  exception  in  such  a  case.  So 
that,  if  we  had  held  a  person  entitled  to  a  patent  for  the  discovery  of 
a  process  openly  practised  by  others  for  their  own  profit,  but  without  a 
public  announcement  of  the  method,  the  action  would  lie  against  them : 
there  is  no  ground  for  contending  that  there  is  anything  exempting 
such  parties  from  liability.  Now  see  what  that  comes  to.  If  any  man 
Slakes  a  discovery,  and  uses  it  without  taking  out  a  patent,  and  does 
not  announce  it  by  sound  of  trumpet  or  calling  in  the  public  as  spec* 

(a)  Wfghtman,  J.,  had  left  the  Court  during  the  mrgtinieDt 
(6)  Heath  v.  Unwin,  12  Com.  B.  622  (B.  C.  L.  R.  toL  74). 


8  ELUS  &  BLACKBUKIt.    Q.  B.  273 


-b 


taton,  he  miiflt  BOspeDd  the  nee  of  his  dtecoverj  if  another  persoa 
snhseqaentlj  makes  the  same  discovery  and  takes  out  a  patent  for  it. 
That  would  be  the  consequence  of  the  principle  for  which  the  defend- 
aat  is  driyen  to  contend.  Bule  discharged. 


*JOHN  STAin:ON  V.  FREDERICK  COLLIER  and  HENRY  ^^w. , 

COLLIER.    Jan.  24.  •     ■-  "'* 

CiiBtbj  a  piioter  for  not  reitoiing  a  pHntiog  maehiD^  aeeordlng  to  eootnot,  whereby  the  trade 
of  plaintiff  had  been  mined,  and  he  bad  beeome  inaoWent  Plea ;  that,  after  the  aocming  of 
the  eaoaes  of  action,  plaintiiT  took  the  benefit  of  the  Insolvent  Bebtore'  Aet,  and  the  oansei 
of  action  Tested  in  the  prorlsional  assignee.  Demnrrer;  and  farther  replication,  that  the 
•asigBee  had  not  Intervened ;  on  whieh  was  a  rejoinder,  and  a  demnrrer  to  the  rejoinder. 

BflU:  that  staL  35  A  16  Viot.  o.  76,  s.  142,  does  not  apply  to  aetioai  commeneed  after  the  insoU 
Toney  of  the  plaintiff;  and  that  the  non-interferenee  of  the  assignees  is  immaterial  where  the 
stoie  of  aetlon  aeemes  before  the  insolreney :  and  therefore  the  replieation  was  not  an  answer 
to  the  plea. 

Held,  also,  that  the  canse  of  action  disclosed  on  this  connt»  and  the  special  damage  there  alleged, 
were  wholly  injory  to  the  estate  of  the  plaintiff,  and  not  personal  damage ;  and,  consequently, 
tbst  the  whole  eanse  ef  aotioB  passed  to  the  asfignee,  and  the  plea  was  good. 

Count.  That  plaintiff  carried  on  the  trade  of  a  printer :  that,  the 
sheriff  having  seized  goods  of  the  now  plaintiff  under  a  fi.  fa.,  issued  on 
s  jadgment  against  him  at  the  suit  of  the  now  defendants,  it  was  agreed 
between  plaintiff  and  defendants  that  the  sheriff  should  withdraw ;  that 
defendants  should  advance  to  plaintiff  602. ;  that  defendants  should  at 
their  own  expense  take  down  and  remove  to  their  own  premises  a  print- 
ing machine  of  plaintiff  by  way  of  security ;  and  that,  if,  within  fourteen 
d&js,  plaintiff  redeemed  it  by  paying  the  advances,  defendants  should  at 
their  own  expense  put  it  up  again  on  plaintiff's  premises.  Averment : 
that  plaintiff  within  the  fourteen  days  tendered  the  money.  Breach : 
that  defendants  refused  to  accept  the  money  or  replace  the  machine : 
•<  Whereby  the  plaintiff  not  only  lost  and  was  deprived  of  great  gains 
and  profits  which  otherwise  would  have  accrued  to  him  by  the  use  of 
the  said  printing  machine  in  the  way  of  his  said  trade  or  busi- 
ness, but  also,  by  reason  of  the  premises,  the  whole  business  and  trade 
of  the  plaintiff  hath  been  ruined,  injured,  and  stopped,  and  the  plain- 
tiff hath  thereby  become  insolvent,  and  incurred  very  heavy  costs  and 
eipenses." 

^Plea.     That,  after  the   accruing  of  the  causes  of  action,  r«n>7e 
plaintiff,  being  in  actual  custody,  petitioned  the  Court  for  the  *- 
Belief  of  Insolvent  Debtors ;  and  that,  by  a  vesting  order  made  by 
them,  the  causes  of  action  vested  in  the  provisional  assignee. 

Demurrer.    Joinder. 

Second  replication  to  this  plea :  That  the  assignee  has  not  interfered 

VOL.  lu.— 24  Q  2 
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to  claim  the  causes  of  action,  or  to  prerent  the  phuntiff  from  subg  for 
them. 

Rejoinder :  That  the  causes  of  action  were  wholly  before  plaintiff's 
petition ;  that  plaintiff  filed  a  schedule,  and  was  discharged  as  to  the 
debts  named  in  it,  which  are  not  yet  satisfied. 

Demurrer.    Joinder. 

Wordswarthj  for  the  plaintiff.T-The  plea  is  bad,  as  it  does  not  show 
that  the  defendants  have  complied  with  the  provisions  of  the  Common 
Law  Procedure  Act  (16  &  16  Vict.  c.  76)  s.  142.  [Coleribob,  J.— 
The  sections,  from  135  to  142  inclusively,  are  confined  to  the  effect  of 
death,  marriage,  or  bankruptcy  on  the  proceedings  in  an  action  already 
commenced  when  the  event  happens.] 

The  plea  ought  to  show  that  the  assignees  have  interfered  to  claim 
the  cause  of  action ;  Herbert  v.  Sayer,  5  Q.  B.  965  (E.  C.  L.  R.  voL 
48),  Jackson  v.  Burnham,  8  Exch.  173.t  [Lord  Campbell,  C.  J. — The 
doctrine  acted  on  in  these  cases  is  applicable  where  the  cause  of  action 
is  one  arising  from  dealings  with  the  bankrupt  or  insolvent  after  the 
bankruptcy  or  insolvency.  But,  unless  you  can  say  something  to  change 
*ff7(r\  ^^^  opinion,  we  think  that,  when  the  *cause  of  action  was  already 
^  vested  in  the  debtor  at  the  time  when  by  the  order  his  property 
passed  to  the  assignee,  interference  on  the  part  of  the  assignee  is 
wholly  immaterial.] 

The  cause  of  action  is  not  one  which  passes  to  the  assignees  at  all. 
The  principal  damage  is  plaintiff's  insolvency,  a  matter  injurious  to  his 
personal  feelings,  and  for  which  a  jury  might  properly  give  vindictive 
damages.  Such  a  cause  of  action  does  not  pass :  this  was  assumed  in 
Beckham  v.  Drake,  2  H.  L.  Ca.  579y(a)  and  decided  in  Rogers  v* 
Spence,  12  CI.  &  F.  700.(&)  [Lord  Campbell,  C.  J.— The  distinction 
between  the  cases  in  which  the  cause  of  action  passes  to  the  assignees 
and  those  in  which  it  does  not  is  analogous  to  the  question  considered  in 
Blake  v.  Midland  Railway  Company.(<?)  A  solatium  for  the  injury  done 
to  the  personal  feelings  of  a  debtor  does  not  pass  to  his  assignees ; 
damages  for  the  injury  to  his  property  do.  Colbridgb,  J. — Bat  in 
this  case  the  breach  is  for  not  delivering  property,  so  that  the  cause  of 
action  itself  might  be  sued  for  by  the  assignees.  And  the  assignees 
might,  for  aught  I  at  present  see,  lay  the  special  damage  in  precisely 
the  same  terms  as  is  now  done  by  the  plaintiff;  for  it  all  points  to  a 
pecuniary  loss.]  The  jury  might  give  vindictive  damages  for  the  insol- 
vency ;  that  is  the  test  laid  down  in  Brewer  v.  Dew,  11  M.  k  W.  625,t 
the  decision  in  which  case  goes  furtlier  than  the  plaintiff  now  requires. 

(a)  Affirming  tbe  Jadgment  of  Exchequer  Chamber  in  Drake  «.  Beekham,  11  M.  4(  W.  S15,f 
which  reversed  the  Jadgment  of  the  Exoheqner  io  Beclcham  v.  Drake,  8  M.  A  W.  846.t 

(6)  Affirming  the  judgment  of  the  Exchequer  Chamber  in  Rogers  e.  Spence,  13  M.  A  W.  571,1 
which  affirmed  the  judgment  of  the  Exchequer  in  Spenoe  v.  Bogers,  11  Id.  A  W.  lOl.f 

(e)  In  Q.  B. ;  Feb.  21  1852. 
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^JTl  JSuttarj  contr^  was  desired  by  the  Court  to  confine  himself  ^4^077 
to  the  point  last  made.-— The  whole  law  on  this  subject  was  '- 
elaborately  considered  by  the  House  of  Lords  in  Rogers  v.  Spence,  12 
CI.  &  F.  700,  and  Beckham  v.  Drake,  2  H.  L.  Ga.  579,  in  which  latter 
case  all  the  prior  authorities  were  collected  and  reviewed.  In  a  more 
recent  case,  Wetherell  v.  Julius,  10  Com.  B.  267,  280  (E.  C.  L.  R.  vol. 
70),  the  Court  of  Common  Pleas,  after  time  taken  to  consider,  stated 
the  principles  to  be  deduced  from  these  cases.  They  say :  «« In  the 
former,"  (Rogers  v.  Spence,)  <<  it  was  held,  that  a  cause  of  action  arising 
oat  of  a  wrong  personal  to  the  insolvent,  and  for  which  he  would  be 
entitled  to  a  remedy,  whether  his  property  were  diminished  or  impaired 
or  not,  does  not  pass  ta  the  assignee."  «<  On  the  other  hand,  in  Beck- 
ham 9.  Drake,  it  was  held,  that,  where  pecuniary  loss  or  damage  is  the 
substantial  and  primary  cause  of  action,  it  does  pass  to  the  assignee^ 
althoagh  such  pecuniary  loss  may  produce  inconvemence  t9  the  party." 
Now  in  the  present  case  there  is  but  one  cause  of  action,  the  non-de- 
livery of  the  printing  machine :  no  fresh  cause  of  action  would  accrue 
on  the  happening  of  the  special  damage ;  Howell  v.  Young,  5  B.  &  C. 
259  (E.  C.  L.  R.  vol.  ll).  That  cause  of  action  is  as  much  a  damage 
to  the  personal  estate  as  the  dishonouring  of  a  bill  of  exchange ;  and 
an  action  for  dishonouring  a  bill  passes  to  the  assignees ;  Hill  v.  Smith, 
12  M.  &  W.  618.t  The  special  damage  to  the  plaintiffs  trade  is  entirely 
a  pecuniary  damage :  and,  as  to  the  insolvency,  that  is  in  general  a 
grievous  pecuniary  damage.  It  is  said  that  it  is  also  a  personal  incon* 
venience  to  the  plaintifi.  Even  if  a  solatium  for  that  could  be  recovered, 
still  the  substantial  cause  of  action  is  pecuniary ;  which  brings  this 
*case  within  Beckham  v,  Drake,  2  H.  L.  Ca.  579,  as  expounded  r^offo 
in  Wetherell  v.  Julius,  10  Com.  B.  267  (E.  C.  L.  R.  vol.  70).  ^  -'^ 
But  no  damage  can  be  recovered  for  the  insolvency.  In  one  sense, 
everything  which  has  diminished  the  plaintiff's  property  may  be  said  to 
have  caused  his  insolvency ;  but  the  damages  recoverable  for  a  breach 
of  contract  are  only  those  directly  connected  with  the  contract.  In 
Pothier,  Traits  des  Obligations,  Partie  1,  Cap.  2,  Art.  8,  sects.  159  to 
162,(a)  the  principle  is  very  clearly  explained.  The  person,  he  says, 
who  has  broken  a  contract  must  make  good  to  the  other  side  the  loss 
which  the  non-performance  has  occasioned,  and  the  profit  which  he  would 
have  made ;  according  to  the  definition  of  damages  in  the  Digest,  Lib. 
46,  Tit.  8,  Ratam  rem  haberi :  Law  13.  In  tantum  competit,  in  quan- 
tum mefi  interfuit;  id  est,  quantum  mihi  abest,  quantumque  lucrari 
potui.  But  this,  Pothier  says,  is  not  to  be  understood  as  making  the 
party  in  default  bound  to  make  good,  indiscriminately,  every  loss  occa- 
sioned by  the  non-performance  of  the  contract,  still  less  all  gains  which 
might  have  been  made,  had  the  contract  been  fulfilled ;  but  only  those 

(c)  (EoTTOf,  torn.  1,  p.  87  (Snde  «d.  1781).    S«o  the  French  Code  Ciyil,  Bt.  1149, 1160,  and  Bog* 
,'i  Colullon^  Codei  FnAgtis  Bzpliqate,  toL  L  p>  213. 
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80  connected  with  the  contract  that  the  parties,  when  making  the  con- 
tract, may  be  sappoaed  to  have  contemplated  them :  and  in  general,  he 
aays,  the  parties  must  be  taken  to  contemplate  those  consequential 
damages  which  relate  to  the  subject-matter  of  the  contract  itself,  not 
the  collateral  effect  on  other  property  of  the  party  injured.  Therefore 
the  civil  law  makes  the  defaulting  party  liable  only  for  those  damages 
*9.7Ckl  ^^^^^  relate  to  the  subject-matter  *of  the  contract :  damni  et 

•^  interesse,  propter  ipsam  rem  non  habitam.  Pothier  puts  two  in* 
stances.  If  a  party  contract  to  suppy  a  horse  and  make  default,  he  is 
liable  to  make  good  the  higher  price  which  the  purchaser  has  to  give  in 
order  to  procure  another ;  for  that  was,  propter  ipsam  rem  non  habitam, 
a  kind  of  damage  which  the  parties  must  have  contemplated.  But, 
aays  Pothier,  if  the  purchaser  were  a  canon,  who  for  want  of  a  horse 
was  unable  to  reach  his  benefice  in  time  and  so  lost  his  year's  revenue, 
the  defaulter  should  not  be  bound  to  make  good  this  collateral  damage ; 
unless,  as  he  afterwards  qualifies  it,  there  was  in  the  contract  a  clause 
that  the  horse  was  to  be  supplied  in  time  to  enable  the  purchaser  to 
reach  his  benefice;  for  in  that  latter  case  the  damage  would  be  such  as 
the  parties  contemplated.  Or,  if  a  house  be  let  for  eighteen  years,  and 
after  eight  years  the  tenant  is  evicted,  the  landlord  must  make  good 
the  tenant's  expense  in  removing,  and  the  extra  rent  which  he  has  to 
pay  in  order  to  get  as  good  a  house  for  the  rest  of  the  term ;  but  he  is 
not  bound  to  make  good  the  loss  of  the  goodwill  of  a  trade  which  the 
tenant  may  have  raised  in  the  house,  unless,  as  in  the  last  case,  the 
house  had  been  expressly  let  as  a  shop  in  which  to  carry  on  that  busi- 
ness. Still  less  should  he  compensate  him  for  damage  done  to  his  goods 
by  the  negligence  of  those  removing  them.  In  Sedgwick  On  Damages, 
chap.  8,  the  whole  of  the  subject  is  discussed  and  the  authorities  are 
collected.  The  learned  author  comes,  at  p.  112  (2d  ed.),  to  the  con- 
clusion that,  in  cases  of  breach  of  contract,  <«  The  rule  of  the  civil  law 
is  perhaps  the  best  that  can  be  adopted ;  that  the  party  in  default  shall 
be  held  liable  for  all  loss  that  may  fairly  be  considered  as  having  been 
in  the  contemplation  of  the  parties  at  the  time  the  agreement  was 
*2801  *"^®^®^  into."     *Now,  in  this  case,  the  damage  sustained  by  not 

-^  being  able  to  use  the  machine  may  be  recoverable ;  for  that  is 
propter  rem  non  habitam  ;  but  that  is  a  damage  for  which  the  assignees 
may  sue.  The  insolvency  of  the  plaintiff,  and  still  more  the  injury  te 
his  feelings  arising  from  that  insolvency,  is  too  remote.  The  parties 
cannot  have  contemplated  that  consequence  when  they  made  the  con- 
tract. Lastly,  supposing  that  the  plaintiff  was  entitled  to  sue  for  part 
of  the  damage,  whilst  the  assignees  are  entitled  to  sue  for  the  rest,  the 
judgment  ought  not  to  be  for  the  plaintiff  on  the  ground  that  the  plea 
is  bad  as  to  part  and  therefore  bad  in  the  whole,  as  used  to  be  the  law. 
But  the  judgment,  now,  should  be  according  to  the  very  right  of  the 
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caose,  treating  the  plea  as  divisible ;  according  to  sects.  50  and  75  of 
the  Common  Law  Procedure  Act. 

Wordsworthy  in  reply. — Brewer  r.  Dew,  11  M.  &  W.  625,t  ^^  tbloI 
been  distinguished  from  the  present  case. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  defendants  are  en- 
titled to  judgment.  In  the  course  of  the  argument  we  intimated  a 
clear  opinion  that  sect.  142  of  the  Common  Law  Procedure  Act  does 
not  applj.  Neither  is  there  any  objection  to  the  plea,  on  the  ground 
that  it  is  not  shown  that  the  assignees  have  interfered  and  claimed  the 
cause  of  action.  The  cases  to  which  the  doctrine  alluded  to  is  applica- 
ble are  those  in  which  the  cause  of  action  relates  to  property  acquired 
after  the  insolvency.  In  the  present  case  the  property  was  in  the 
plaintiff  before  the  vesting  order,  by  virtue  of  which  all  property  then 
vested  in  him  was  transferred  to  his  ^assignees;  and,  from  that  r^oo-t 
time,  he  could  have  no  cause  of  action  in  respect  of  such  pro-  *- 
perty.  But  then  comes  the  question,  whether  the  cause  of  action  dis- 
closed on  this  record  is  such  as  would  pass  to  the  assignees.  As  to 
that,  the  rule  to  be  deduced  from  Rogers  v.  Spence,  12  CI.  &  F.  700, 
and  Beckham  v.  Drake,  2  H.  L.  Ca.  579,  is  that,  where  the  cause  of 
action  and  damage  touch  only  the  person  of  the  debtor,  they  do  not 
pass  to  the  assignees ;  but,  if  they  touch  the  personal  estate,  they  do* 
Now,  in  the  present  case,  the  printing  press  had  become,  at  the  time 
the  action  commenced,  the  property  of  the  assignees ;  the  breach  for 
not  delivering  it  touches  that  property,  and  would  be  well  assigned  in 
an  action  by  the  assignees.  The  question  therefore  is  confined  to  the 
effect  of  the  special  damage.  Now,  even  supposing  that,  if  a  part  of 
the  special  damage  was  personal,  so  much  of  the  cause  of  action  would 
not  pass  to  the  assignees ;  I  am  of  opinion  that  the  whole  of  the  special 
damage  here  alleged,  supposing  it  all  to  be  recoverable,  is  substantially 
damage  to  the  personal  estate,  and  there  is  no  part  which  touches  only 
the  person.  As  my  Brother  Coleridge  said  during  the  argument,  I  do 
not  see  why  the  assignees  might  not  lay  special  damage  in  these  terma 
as  much  as  the  plaintiff.  It  would  have  been  quite  a  different  thing  if 
anything  had  been  alleged  confined  entirely  to  the  person,  as  in  Wethe- 
rell  r.  Julius,  10  Com.  B.  267  (E.  C.  L.  R.  vol.  70),  where  the  damage, 
m  the  first  count,  was  the  imprisonment  of  the  plaintiff. 

CoLERmGE,  J. — I  am  qf  the  same  opbion.  There  is  but  one  cause 
of  action  here ;  the  non-delivery  of  the  printing  press  according  to  the 
contract.  That  would  ^entitle  the  plaintiff,  if  he  had  not  become  r^Mn 
an  insolvent,  to  recover  damages  for  his  pecuniary  loss  ;  and,  if  '- 
there  was  nothing  shown  to  alter  the  case,  the  measure  of  those  damages 
would  be  the  value  of  the  article.  But  here  special  damage  is  alleged. 
I  do  not  think  it  necessary  to  consider  whether  the  damage  laid  can  be 
recoYered  or  ia  too  remote ;  for  I  agree  wiih  my  Lord,  that,  supposing 
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it  could  all  be  recovered  to  the  full  extent  laid,  eyerything  here  alleged 
8  pecuniary  damage  affecting  the  estate. 

WiGHTMANy  J. — It  is  clear  that,  where  the  action  is  for  a  cause  hap- 
pening before  the  bankruptcy  or  insolvency,  it  is  not  necessary,  for  the 
party  pleading  the  bankruptcy  or  insolvency,  to  show  that  the  assignees 
have  interfered.  As '  to  the  other  point,  the  rule  is  clear,  that  prim& 
facie  all  causes  of  action  relating  in  any  way  to  the  personal  estate  pass 
to  the  assignees ;  but  that  is  subject  to  an  exception  where  the  personal 
estate  is  injured  only  through  the  injury  to  the  person  or  personal  feel- 
ings of  the  debtor.  In  the  present  case,  the  breach  is  for  not  delivering 
a  printing  press,  a  cause  of  action  which  would  clearly  pass.  The 
special  damage  is  averred  to  be  that  the  plaintiff  lost  the  «<  gains  and 
profits  which  otherwise  would  have  accraed  to  him  by  the  use  of  the 
said  printing  machine,"  and  his  whole  business  has  been  <<  ruined,  in- 
jured, and  stopped,  and  the  plaintiff  hath  thereby  become  insolvent,  and 
incurred  very  heavy  costs  and  expenses."  All  this  goes  to  show  peca- 
niary  damage  to  the  personal  estate,  and  not  an  injury  to  the  person 
or  feelings  of  the  insolvent.  As  to  the  cases  cited.  Brewer  v.  Dew,  11 
^aoty}  ^'  ^  ^*  ^^Syt  ^^^  ^^^^^  relied  upon ;  and  it  is  the  ^strongest. 
^  Bat  the  reasons  on  which  the  judgment  there  was  given  made 
the  case  distinguishable ;  for  that  was  an  action  for  a  wrong  done  to 
the  plaintiff's  immediate  personal  possession  of  goods ;  and  the  Court 
proceeded  on  the  ground  that  there  was  a  wrong  independent  of  any 
question  of  the  value  of  goods  or  the  right  of  property. 

(No  fourth  Judge  was  present.) 

Judgment  for  defendant8.(a) 

(a)  See  Hadlej  «.  Baxendtle,  9  Bzoh.  S41.f 


WILLIAM  PENNELL  and  Others,  Assignees  of  SPENCER 
ASHLIN,  a  Bankrupt,  v.  JACOB  ROBERT  ALEXANDER  and 
JOSIAS  ALEXANDER.    Jan.  24. 

DefendantB,  mercbaots  resident  in  Ireland,  wrote  to  S.  A.,  a  merchant  resident  in  London,  aatlio- 
rising  him  ''  to  take  for  ns  two  cargoes"  of  Ibraila  com  1000  to  1500  qoartera  at  24«.  to  tU. 
Zd.,  **  payment  by  our  acceptance  at  3  or  8  months,"  and  in  postscript  added,  **  Yon  may  go  to 
24tf.  6d.,  if  yott  find  yon  cannot  do  the  work  at  24«.  or  Sd,"  8.  A.  made  a  bargain  with  R,  a 
merchant  resident  in  London,  for  a  cargo  by  the  C,  and  sent  him  a  note  commencing  **  Sold 
by  order  and  for  account  of  R.  to  our  principals  the  cargo"  of  Bulgarian  com  per  C.  at  24t. 
6d  per  quarter,  cost,  freight,  and  insurance,  ''  Sellers  to  pay  a  commission  of  two  per  cent 
Payment  in  cash"  in  one  week  after  receipt  of  doeuments.  On  the  same  day  R.  in  his  books 
debited  S.  A.  with  the  price  of  the  cargo,  and  sent  B.  A.  the  shipping  documents  with  the  bill 
of  lading  endorsed,  and  an  invoice  headed  **  S.  A.  bought  of  R."  On  the  same  day,  8.  A 
wrote  to  defendants  "  to  advise  having  purchased  for  your  account  the  cargo  of  Bulgarian 
com  per  C,  at  24«.  9d,  per  qur.  C.  F.  A  L,  which  is  Zd.  per  quarter  over  your  limit  for  Ibraila, 
but  proportionately  cheaper."  In  this  letter  were  enclosed  the  shipping  doeuments  of  the  & 
(including  the  endorsed  bill  of  lading),  aud  an  invoice  headed  **  Invoice  of  a  cargo,  Au 
bought  by  order  ana  for  account  and  risk"  of  defendants;  and  a  draft  for  the  price  at  2ii.  9d^ 
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drawn  Vj  8.  A.  on  defendanta.  Befendantt  ntnrned  the  draft  accepted,  statini^  in  tbe  letteiv 
**  We  note  purchase  of  com  per  C.  at  34«.  9d,  We  would  much  rather  have  had  Ibraila  aft 
2i9.  or  2U.  Zd."  Alter  this,  whilst  the  bill  was  still  current,  and  before  the  arrival  of  the  C, 
&  A.  failed.  R.  stopped  the  cargo  of  the  C,  treating  8.  A.  as  the  purchaser,  and  claiming  tc 
be  an  unpaid  vendor  to  him.  Defendants,  on  receiving  an  indemnity  from  R.  against  the  bill, 
paid  him  the  price  less  discount,  at  the  rate  of  24«.  td.,  being  less  than  the  sum  for  which  the 
bin  was  accepted,  which  was  at  the  rate  of  34«.  9d, 

The  assignees  of  8.  A.,  who  had  become  bankrupt,  sued  defendants  on  the  bilL  R.  defended 
the  action  for  them,  on  the  ground  that  the  consideration  for  the  bill  had  failed.  A  case  was 
stated  for  this  Court,  in  which  the  correspondence,  containing  as  above  stated,  was  set  out, 
and  the  Court  had  power  to  draw  inferences  of  fact. 

Held :  that  on  the  above  documents  it  must  be  taken  that,  notwithstanding  the  form  of  the  eon* 
tract  note  and  of  the  defendants'  order  to  S.  A.,  the  transaction  was  a  sale  from  R.  to  S.  A. 
and  a  sale  from  8.  A.  to  defendants,  and  not  a  sale  from  R.  to  defendants  through  8.  A.  And 
this,  without  nfennce  to  the  fact  that  defendants  resided  in  Ireland. 

Held  abo  that,  the  endorsed  bill  of  lading  being  assigned  to  defendants  for  value,  R.  had  no 
right  to  stop  in  transitu ;  that  consequently  the  payment  of  R.  by  defendants  was  in  their 
own  wrong;  and  that  the  consideration  for  the  bill  of  exchange  had  not  failed,  and  the  plain- 
tiffs were  entitled  to  judgments 

Action  on  a  bill  of  exchange  for  1525Z.  16«.  8d.,  dated  8d  Septem- 
ber,  1851,  drawn  by  Ashlin  before  *his  bankruptcy  on  defend-  r^tooi 
ants,  three  months  after  date,  accepted  by  defendants,  and  now  *- 
OTerdae  ;  and  for  goods  bargained  and  sold,  and  goods  sold  and  deliv- 
ered, by  Ashlin  before  his  bankmptcy;  and  on  accounts  stated  with 
Ashlin  before  his  bankruptcy ;  and  on  accounts  stated  with  his  assig- 
nees since. 

The  only  material  plea  was  the  following.  Plea  4  to  first  count. 
That  Ashlin  had  been  employed  as  agent  and  factor  for  defendants  to 
purchase  corn  for  them,  and  had,  as  such  agent,  bought  a  cargo  of  In- 
dian corn  from  one  Antonio  Ralli  for  and  on  account  of  defendants : 
Arerment  that  Ashlin  drew,  and  defendants  accepted,  the  bill,  <<  and 
then  delivered  the  same  to  the  said  Spencer  A8hlin(a)  [for  the  special 
purpose  only  of  the  said  Spencer  Ashlin  endorsing  and  delivering  the 
said  bill  to  the  said  A.  Ralli]  for  and  on  account  and  in  payment  of 
the  said  Indian  com  on  behalf  of  defendants ;"  that  Ashlin  did  not 
endorse  or  deliver  the  bill  to  Ralli ;  <<  but(a)  [,  in  violation  of  and 
contrary  to  the  terms  and  purpose  on  which  he  so  took  and  held  the 
said  bill  as  afore8aid(a),]  kept  and  retained  the  said  bill  in  his  the  said 
Spencer  Ashlin's  own  possession(a)  [i«n^f7  and  at  the  time  of  his  bank-' 
ruptey.Y  Further  averments  that  there  was  no  other  consideration  or 
value  for  the  bill  than  as  aforesaid ;  and  that  Ralli,  before  the  com- 
mencement of  the  action,  obliged  the  ^defendants  to  pay  for  the  r^cnor 
cargo.    Replication :  De  injurid.     Issue  thereon.  *- 

To  the  rest  of  the  declaration,  Nunquam  indebitatus.  Issue  on  these 
pleas. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Ouildhall  Sittings 

(a)  The  plea  was  during  the  argument  amended  by  striking  out  the  two  passages  above 
priated  between  [  ],  and  by  inserting  the  averment  above  printed  in  ItcUie*  between  [  ] :  set 
post,  p.  300. 
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after  Hilary  Term  1853,  a  verdict  was  found  for  the  pIuntiiTs,  subject 
to  a  case,  of  which  the  material  parts  were  as  follows. 

The  plaintiffs  in  this  action  are  the  assignees  of  the  estate  and  effects 
of  Spencer  Ashlin,  who  was  duly  declared  a  bankrupt  on  15th  Novem- 
ber, 1851.     He  stopped  payment  on  13th  September,  1851. 

The  defendants  for  some  years  last  past  have  been  residing  and  carry- 
ing on  business  as  merchants  at  Londonderry  in  Ireland. 

Antonio  Ralli,  hereafter  referred  to,  has  for  some  years  last  past 
been  residing,  and  carrying  on  business  as  a  corn  and  general  merchant, 
in  London,  under  the  firm  of  A.  Balli  &  Go» 

The  first  transaction  of  A.  Ralli  &  Co.  with  the  bankrupt  was  in 
August  1850 ;  and  was  similar  to  the  transaction,  hereinafter  mention- 
ed, as  to  the  cargo  of  the  Cleopatra :  and  after  that  time  there  were 
many  other  precisely  similar  transactions,  amounting  in  the  whole  to 
upwards  of  30,0002.  In  every  instance  entries  were  made  in  A.  Ralli's 
books  similar  to  the  invoice  of  3d  September,  1851,  first  hereinafter 
mentioned.  A.  Ralli  was  paid  by  the  bankrupt  shortly  after  the  respec- 
tive transactions  according  to  the  credit  given,  except  in  certain  cases 
in  which  the  bankrupt  paid  prior  to  the  expiration  of  credit,  taking 
interest  for  the  unexpired  period  of  credit.  Previously  to  the  transao- 
*9M1  ^^^^  ^^  ^^  ^^^  ^Cleopatra's  cargo,  the  bankrupt  had  only  one 
^  transaction  with  defendants. 

The  case  then  set  out  several  letters  between  the  bankrupt  under  bis 
firm  of  Spencer  Ashlin  &  Co.  and  defendants  under  their  firm  of  J.  B. 
&  J.  Alexander ;  of  which  the  material  parts  are  here  extracted. 

J.  R.  &  J.  Alexander  to  Spencer  Ashlin  &  Co.,  28th  August,  1851. 
<c  You  may  take  for  us  two  cargoes  of  Ibraila  corn,  1000  to  1500  quar- 
ter, at  24/  or  24/3  per  imperial  quarter ;  bills  of  lading  dated  in  July 
or  August ;  payment  by  our  acceptance  at  2  or  3  months.  One  cargo 
of  Ibraila,  at  same  price,  arrived,  or  near  at  hand,  from  10  to  1200 
quarters ;  respectable  shippers :  for  the  latter  we  will  remit  cash." 
<«  P.  S. — Tou  may  go  to  24/6  if  you  find  you  cannot  do  the  work  at 
24/  or  8d." 

Spencer  Ashlin  k  Co,  to  J.  B.  &  R.  Alexander,  80th  August,  1851. 
<(  We  have  your  favour  of  the  28th  instant,  and  obliged  by  your  orders. 
Beg  leave  to  inform  you  that  we  have  taken  for  your  account  a  cargo 
of  Indian  corn  per  the  Sultan  ;  529  kilos,  nearly  1200  quarters,  from 
Ibraila  at  24/6  per  quarter.  C.  F.  &  Insurance.  Bill  of  lading  dated 
80th  July.  On  Monday  we  shall  wait  upon  you  with  documents,  and 
do  what  we  can  for  you  in  further  purchases." 

J.  B.  &  B.  Alexander  to  Spencer  Ashlin  &  Co.,  1st  September,  1851. 
<<Tour  esteemed  favour  of  the  30th  is  to  hand,  and  note  contents, 
which  are  satisfactory.  Tou  can  keep  the  balance  of  our  order  in  hand 
during  the  week." 

Spencer  Ashlin  &  Co.  to  J.  B.  &  B.  Alexander,  Ist  September,  1851. 
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^Herewith  we  beg  to  hand  yon  doenmenta  and  inroiees  p.  Saltan:'* 
«to  your  debit  9382.  13«.  Od. :  against  which  we  hare  yalued  upon  joa 
from  date  of  *invoice,  say  July  29th,  at  8  months'  date,  which  ^4^907 
balances  the  transaction ;  and  we  shall  be  obliged  by  your  ac-  ^ 
eeptance  of  our  draft  and  returning*  the  same  to  us.  We  have  been 
unable  to  purchase  anything  more  to-day  in  execution  of  your  order; 
onr  market  being  sti£fer  for  Ibraila  com ;  but  you  may  rely  on  our  best 
exertions." 

J.  R.  k  R.  Alexander  to  Spencer  Ashlin  k  Co.,  Sd  September,  1861. 
"Your  esteemed  favour  of  the  1st  is  to  hand;  documents  of  Sultan 
encloaed.  We  now  beg  to  wait  upon  you  with  aooeptance  to  your  draft, 
and  note  you  keep  balance  of  our  order  in  hand. ' 

The  case  then  proeeeded.  On  3d  September,  1851,  the  foHowing 
contract  note  was  signed  by  the  bankrupt,  and  seot  by  him  to  Messrs. 
A  RaUi  &  Co. 

<<  London,  8d  September,  1851.  , 

« Sold  by  order  and  for  account  of  Messrs.  Antonio  Ralli  k  Go. 
To  our  principals.  The  cargo  of  Bulgarian  Indian  coro,  fair  average 
quality,  shipped  p.  Cleopatra,  Captain  A.  Saliari,  from  Ghiaoetti,  oon^ 
slating  of  14,000  kilos,  as  per  bill  of  lading  dated  10th  July,  1851,  at 
the  price  of  24/3  say  twenty-four  shillings  and  six  pence  per  quarter, 
free  on  board  at  Ghiacetti,  including  freight  and  insurance  to  any  safe 
port  in  the  United  Kingdom  of  Great  Britian  and  Ireland,  calling  at 
Qneenstown  or  Cork  or  Falmouth  for  orders ;  reckoning  816  kilos 
equal  to  100  quarters ;  no  charge  for  damage.  Sellers  to  pay  a  com- 
mission of  two  per  <sent.;  payment  to  be  made  in  cash,  less  discount  for 
the  unexpired  time  of  three  months  from  the  date  of  the  bill  of  lading, 
in  one  week  after  receipt  of  documents  and  policies  of  insurance  efieoted 
with  approved  underwriters,  but  for  whose  solvency  sellers  are  not 
to  be  responsible,  except  the  insurance  is  eifected  abroad  ;  and  in  the 
latter  case  the  loss  or  average,  if  any,  is  guarantied  to  be  adjusted  and 
^id  according  to  the  custom  and  insurance  of  Lloyd's.  In  r^tooo 
ease  of  any  dispute,  it  is  agreed  by  buyers  and  sellers  to  leave  '- 
the  same  to  two  London  corn  factors,  mutually  chosen,  or  their  umpire, 
and  to  be  bound  by  their  decision.     Spencer  Ashlin  k  Co." 

This  was  a  lithographed  form,  which  the  bankrupt  was  in  the  habit  of 
using.  The  cargo  of  the  Cleopatra  belonged  to  A.  Ralli ;  and  the 
following  entry  was  made  in  A.  Balli's  books  respecting  the  said  sale  of 
the  said  corn  p.  Cleopatra.  <<  London,  Septr.  4th,  1851.  Messrs.  Su 
Ashlin  k  Co.  Drs.  to  the  cargo  of  I.  corn  per  Cleopatra"  (here  follows 
the  same  as  in,  the  invoice  after  mentioned  from  the  words  <<  per  Cleo- 
patra."). 

The  case  then  set  out  the  following  letter  from  A.  Balli  k  Co.  to 
Spencer  Ashlin  k  Co.,  of  8d  September,  1851.  <«  We  herewith  enclose  the 
shipping  documents  for  the  cargo  of  I.  corn  p.  Cleopatra,  together  with 
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letter  of  guarantee  for  the  insurance,  and  an  order  for  the  captain  to 
follow  jcur  instiructions.  We  also  forward  the  invoice,  and  trust  yoo 
will  find  everything  correct." 

The  shipping  documents  above  referred  to  were  in  the  usual  form, 
and  included  the  charter-party  and  the  bill  of  lading,  the  latter  of 
which  was  duly  endorsed  by  A.  Balli.  The  following  is  a  copy  of  the 
invoice  enclosed  in  the  said  letter. 

<<  London,  September  3d,  5851, 

(<  Messrs.  S*  Ashlin  &;  Go. 

Bought  of  A.  Ralli  &;  Gc 

The  cargo  of  Indian  com  per  Cleopatra  Captain  Saliaris  @  Ghiacetti, 
as  per  bill  of  lading  dated  10th  July, 
14,000  kilos.  I.  com  at  816  ^  per  100  qrs., 

equal  to  1715|  quarters,  at  24/6  per  quarter 

C.  F.  &  L £2101  12  10 

♦2891  Charges. 

"*  Freight  on  1716|  quarters  at  9/8  per 

quarter,        ....         je793  9  6 
Gratuity,  15  00 


Advance  to  captain  @  Ohiacetti, 


808  9  6 
200  0  0 

608 

9 

8 

•       •• 

1493 
42 

3 
0 

4 

8 

£li51 

2 

8" 

Commission  2  p.  cent. 
«<  E.  E.    A.  B.  &  Co. 

The  case  then  set  out  several  letters,  of  which  the  following  are  the 
material  parts. 

A.  Balli  k  Co.  to  Captain  Saliaris,  Sd  September,  1851.  "  Yon  will 
please  follow  the  instructions  of  Messrs.  Spencer  Ashlin  k  Co.  (or  their 
agent)  respecting  your  port  of  discharge,  receiving  the  amount  of 
your  freight  from  your  consignees,  and  without  further  reference  to 
ourselves." 

Spencer  Ashlin  &  Co.  to  J.  B.  &  B.  Alexander,  8d  September,  1851. 
<<  Your  esteemed  favour  of  the  1st  instant  is  duly  to  hand ;  and  we 
now  beg  to  advise  having  purchased  for  your  account  the  cargo  of  Bul- 
garian Indian  corn  p.  Cleopatra  at  24«.  9d.  p.  quarter  G.  F.  k  I., 
which  is  3d.  per  quarter  over  your  limit  for  Ibraila,  but  is  proportion- 
ately cheaper.  We  at  the  same  time  are  able  to  enclose  you  documents, 
viz.  bill  of  lading,  charter-party,  the  order  letter  to  the  captain, 
*2901  ^^^^^^  ^^  guarantee  for  the  insurance,  invoice  amounting  to  15252. 
^  16«.  Sd.,  and  our  draft  for  this  sum  at  8  months'  *date,  whidi 
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please  return  to  ns,  in  due  coarse  of  post,  completed  with  your  accept- 


ance." 


«P.  S.— We  expect  this  cargo  will  realize  60/  61  lbs. 
«A.  Ralli  k  Co.  is  one  of  our  best  sellers/' 

The  following  is  a  copy  of  the  invoice  referred  to  in  the  said  letter 
from  the  bankrupt  to  the  defendants  of  8d  September,  1851.  <<  Invoice 
of  a  cargo  of  Bulgarian  Indian  com  shipped  on  board  the  Cleopatra, 
Captain  Saliaris,  p.  bill  of  lading  dated  10th  July,  1851 ;  bought  by 
order  and  for  account  and  risk  of  Messrs.  J.  B.  &  J.  Alexander* 
<a851.    14,000  kUos.    816     -        .         -     100  qrs. 

1715f  quarters  @  24/9  -         -        -        -       £2128    1    9 
less  freight  @  9/8      -        -        .        -      798  9  6 
Gratuity, 16  0  0 


Advance  at  Ghiaoetti 


808  9  6 
200  0  0 

6 

1514  12 
.   11  4 

8 
8 

£1525  16 

8 

Difference  54  days'  interest 
«E.  E.    London,  September  8d,  1851. 

<<  (Sign^)    Spencer  Ashlin  k  Co." 

Spencer  Ashlin  k  Co.  to  J.  B.  k  B.  Alexander,  5th  September, 
1851.  u  We  have  your  esteemed  favour  of  the  8d  instant,  handing  us 
your  acceptance  against  the  Sultan  cargo,  for  which  we  are  obliged. 
Please  make  our  draft  against  Cleopatra,  sent  you  last  Monday,  payable 
at  a  banker's,  as  this  is  sometimes  looked  to  and  facilitates  our  dis- 
counting the  bill." 

*J.  B.  &;  J.  Alexander  to  Spencer  Ashlin  &  Co.,  6th  September,  r^ogi 
1851.  <(Your  esteemed  favour  of  the  8d,  and  note  purchase  of  ^ 
com  p.  Cleopatra  @  24/9.  We  would  much  rather  have  had  Ibraila 
@  24/  or  24/3.  We  enclose  draft  accepted ;  and,  as  we  have  advice 
to^ay  of  two  cargoes  of  Ibraila  bought  for  us  by  our  Liverpool  agent 
@  24/,  you  need  not  operate  further  at  present  on  our  account  till  you 
bear  from  us." 

The  draft  referred  to  in  this  letter  is  the  bill  upon  which  this  action 
is  bronght. 

J.  B.  k  B.  Alexander  to  Spencer  Ashlin  k  Co.,  8th  September,  1851. 
'<  Ypnr  esteemed  favour  of  the  5th  is  to  hand,  and  shall  in  future  attend 
to  joar  wishes  in  respect  of  the  draft,  as  it  is  all  one  to  us,  the  only 
Terence  being  it  costs  |th  per  cent,  to  retire  at  a  private  office  and  ^th 
per  cent,  at  a  banker's.  When  you  can  come  in  at  28/8  to  28/6  or  9(2. 
for  Ibrailay  we  may  give  you  another  order/' 
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.  The  case  then  set  oat  a  letter  of  10th  September,  1851,  from  drfeod- 
ants  to  Alexander  Lashbrooke,  who  was  their  agent  at  Falmonth, 
requesting  him  to  order  the  Cleopatra,  on  arrival,  to  Londonderry; 
and  a  letter  of  13th  of  September  from  Lashbrooke  to  the  captain,  so 
ordering  him  accordingly ;  which  letter  the  captain  received  on  arrival; 
and  other  letters  of  which  the  following  were  the  material  parts. 

Spencer  Ashlin  &  Go.  to  J.  B.  &  B.  Alexander,  8th  October,  1851. 
^  We  regret  to  find  that  the  sellers  of  the  Cleopatra's  cargo  of  Indian 
corn,  Messrs.  Ralli  k  Co.,  stqpped  the  cargo  at  Falmonth.  We  have 
just  had  an  interview  with  the  lawyer,  Mr.  Maynard,  and  Mr.  Qnilter, 
the  accountant  to  our  estate,  who  agree  that  the  cargo  should  be  allowed 
^oQQi  ^^  E^  ^^t  provided  you  will  discount  ^jonr  9wn  acceptance  for 
^  it ;  15252.  IQs.  8d.,  due  on  the  6th  December.  It  is  this  pecu- 
liar position  of  our  estate  that  compels  them  to  make  this  request. 
Now  we  should  strongly  recommend  you  to  do  this  at  once,  as  you  may 
have  great  diflBculty  to  get  the  cargo  otherwise,  and  be  nltimatdy  com- 
polled  to  pay  your  acceptance.  We  suggest  that  you  should  send  the 
amount  of  the  bill  to  your  own  agents  to  be  paid  on  the  bill  being  given 
up  in  exchange,  and  the  cargo  ordered  on  to  Londonderry." 

J.  R.  &  J.  Alexander  to  Lashbrooke,  11th  October,  18S1.  «Your 
favour  is  to  hand ;  and  we  have  to-day  written  Messrs.  Balli  &;  Co. 
regarding  the  detention  of  the  Cleopatra.  We  hold  the  bill  of  lading 
endorsed  by  Ralli  k  Co ;  but  we  understand  they  have  some  dispute 
with  the  original  purchasers  of  the  cargo." 

J.  R.  &;  J.  Alexander  to  A.  Ralli  k  Co.,  11th  October,  1851.  <<  We 
are  to-day  in  receipt  of  a  letter  from  Spencer  Ashlin  k  Co.,  from  whom 
we  bought  the  cargo  of  com  per  Cleopatra,  saying  that  you  had  stopped 
the  above  cargo  at  Falmouth.  We  are  rather  surprised  that  you  should 
have  taken  this  step,  which  we  are  aware  you  have  no  right  to  do ;  but 
from  the  peculiar  position  of  Messrs.  Spencer  Ashlin  &,Co.'s  estate  we 
are  inclined  to  waive  our  right,  and  to  meet  your  views  by  taking  up 
our  acoeptance,  due  on  the  6th  December.  If  you  wish  us  to  do  so 
please  write  us  in  course ;  and  in  the  mean  time  you  can  allow  the  cap- 
tain of  the  Cleopatra  to  proceed  to  this  port." 

J.  R.  k  J.  Alexander  to  Spencer  Ashlin  k  Co.,  11th  October,  1851. 
«  Tour  letter  of  the  8th  to  hand,  and  are  rather  surprised  at  its  con- 
tents. We  are  informed  that  Messrs.  Ralli  k  Co.  have  no  right  to 
stop  the  cargo:  however,  under  the  peculiar  circumstances  of  your 
*2dS1  *^^^^^^^^°>  ^®  ^^^  inclined  to  meet  their  views,  and  have  written 
•^  to  them  by  this  post  regarding  the  matter." 

A.  Ralli  k  Co.  to  Captain  Saliaris  of  the  Cleopatra,  18th  October, 
1851.  "  We  are  in  receipt  of  your  favours  of  the  25th  and  28th  ultimo ; 
from  the  last  of  which  we  see  there  has  been  presented  to  you  an  order 
to  proceed  to  Londonderry,  for  discharge ;  and  in  answer  we  beg  to 
repeat  the  same  that  we  have  written  you  previously  through  Messrs. 
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Fox  k  Co.  of  your  place,  videlicet,  that  you  are  Dot  to  follow  the  ia- 
structioos  of  any  one,  bat  to  stay  there,  and  wait  till  you  receive  further 
orders,  and  this  on  account  of  the  bankruptcy  of  your  cargo's  buyer, 
with  whom  we  are  in  negotiations." 

A.  Balli  &;  Co.  to  J.  R.  &  J.  Alexander,  18th  October,  1858.  « In 
reply  to  your  favour  of  the  11th  instant,  we  are  advised  by  our  solicitors, 
Messrs.  Crowder  k  Maynard,  who  are  well  known  here,  that  we  have 
perfect  right  to  stop  the  cargo  of  the  Cleopatra  in  transitu :  but,  in  the 
event  of  your  desiring  the  vessel  to  proceed  to  your  port,  we  will  order 
the  captain  to  do  so,  provided  you  will  remit  to  us  the  amount  of  your 
acceptance  due  on  the  6th  December :  that  acceptance  is  now  in  the 
hands  of  Messrs.  Spencer  Ashlin  k  Co.,  who  have  stopped  payment, 
and  of  which  you  are  already  aware ;  and  they  have  neither  handed 
over  the  said  acceptance  to  us,  nor  paid  us  the  amount  of  the  same ; 
and  consequently  we  still  have  a  lien  on  the  cargo.  Awaiting  your 
early  reply." 

A  letter  of  indemnity  was  given  by  A.  Ralli  k  Co.  to  the  defendants,, 
on  2l8t  October,  1851,  which  was  set  out  in  the  case.     The  following 
are  the  material  parts.     <c  To  Messrs.  Jacob  Robert  k  Josias  Alexan- 
der, Londonderry.     Gentlemen,  Tou  having  purchased  a  cargo  of  In^ 
dian  *com  by  the  Cleopatra,  and  having  given  to  Messrs.  Spen-  r^anA 
eer  Ashlin  &  Co.  your  acceptance,  due  6th  December,  1851,  for  *- 
the  amount  including  interest,  videlicet,  15251.  16«.  Sd.,  in  exchange 
for  the  bill  of  lading  of  the  said  cargo  and  the  charter-party  then  de* 
livered  to  you,  and  Messrs.  Spencer  Ashlin  k  Co.  having  become  insol- 
vent, without  having  paid  us  for  the  said  cargo,  we  did  on  the  arrival 
of  the  vessel  at  Falmouth  stop  the  delivery  of  the  cargo  and  counter- 
mand the  orders  you  had  given  for  the  vessel  to  proceed  with  her  cargo 
to  Londonderry.     It  has  now  been  agreed  between  you  and  us,  the 
nndersigned,  that,  in  consideration  of  your  paying  to  us  the  sum  of 
lil2L  St.,  being  the  amount  to  which  the  cargo  was  invoiced  by  us 
to  Spencer  Ashlin  k  Co.,  less  the  guarantee  commission  of  one  per  cent, 
agreed  by  us  to  be  allowed  to  them,  the  said  vessel  with  her  cargo  shall 
at  once  be  allowed  to  proceed  to  her  destined  port  agreeably  to  your 
orders,  and  that  we,  the  undersigned,  agree  to  indemnify  you  as  here- 
inafter contained,  and  shall  procure  the  additional  guarantee  of  Messrs. 
Ealli  Brothers,  of  this  city."    Then  followed  a  promise  to  indemnify 
against  the  acceptance.     The  case  then  set  out  a  letter  of  indemnity 
from  Ralli  Brothers.     Upon  the  above  indemnities  being  given  to  them, 
the  defendants  paid  A.  Ralli  14721.  8«.    The  cargo  of  corn  per  Cleo- 
patra was. then  delivered  to  the  defendants,  in  pursuance  of  orders  from 
A.  Rallif  before  the  commencement  of  this  action. 

The  Coart  are  to  be  at  liberty  to  draw  inferences  of  fact.    The  Court 
are  to  have  the  same  powers  as  a  Judge  at  Nisi  Prius  has. 
The  question  for  the  opinion  of  the  Court  is :  Whether  the  plaintiflb 

b2 
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♦9Q^1  ^^^  entitled  to  recorer  in  this  action.    And  *the  verdict  is  to  bo 
-'  entered  according  to  the  direction  of  the  Court. 

Among  the  plaintiffs'  written  points  for  argnment,  one  was :  <<  That 
the  action  is  undefended  as  to  the  sum  of  74{.  18i.  Td.,  the  difference 
between  the  amount  of  the  sale  from  Ralli  &  Co.  to  the  bankrupt,  and 
the  amount  of  the  sale  from  the  bankrupt  to  the  defendants,  or,  at  all 
events,  as  to  the  sum  of  53{.  1S«.  Sd.,  the  difference  between  the  amount 
of  the  sale  from  the  bankrupt  to  the  defendants  and  the  amount  paid 
by  them  to  Ralli  &;  Co." 

Amongst  the  defendants'  written  points  for  argument,  one  wu: 
<(  That  the  fraudulent  act  of  the  bankrupt  in  stating  to  the  defendants 
in  his  letter  of  advice  that  he  had  purchased  the  cargo  for  them  at  3d 
a  quarter  more  than  the  price  mentioned  in  the  contract  note  will  not 
make  the  transaction  a  sale  bj  him  to  them,  or  entitle  the  plaintifis,  as 
his  assignees,  to  recover  the  amount  of  the  acceptancCi  or  the  Zd.  per 
quarter." 

The  case  was  now  argued.(a) 

BramweU^  for  the  plaintiffs. — The  substantial  question  is,  Whether 
A.  Ralli,  who  defends  this  action,  is  to  be  a  creditor  on  Ashlin's  estate 
for  the  price  of  the  Cleopatra's  cargo,  taking  the  same  dividend  as  the 
other  creditors,  or  is  to  be  paid  in  full.  There  is  no  doubt  that  the 
defendants,  J.  R.  &  J.  Alexander,  are  liable  to  pay  somebody  for  the 
cargo ;  the  question  is  whether  they  are  to  pay  A.  Ralli  direct,  or  to 
pay  the  assignees  of  Ashlin  the  amount  of  the  draft  which  they  had 
accepted  before  the  bankruptcy,  leaving  A.  Ralli  to  prove  as  a  creditor. 
*2QR1  ^^'^^  depends  entirely  on  the  construction  which  this  *Court  will 
-*  put  upon  the  mercantile  documents.  These  leave  it  a  question, 
whether  the  sale  was  by  A.  Ralli  ft  Co.  to  Spencer  Ashlin  &  Co.,  and 
then  a  subsequent  sale  by  Spencer  Ashlin  k  Go.  to  J.  R.  &  J.  Alezan- 
der,  so  that  Spencer  Ashlin  &  Co.  stood  in  the  relation  of  purchaser  to 
A.  Ralli  k  Co.  and  of  vendor  to  J.  R.  k  J.  Alexander ;  or  whether  it 
was  a  sale  by  A.  Ralli  k  Co.  to  J.  R.  k  J.  Alexander  through  Spencer 
Ashlin  k  Co.  as  an  agent.  Whichever  be  the  case,  stoppage  in  tran* 
situ,  on  which  A.  Ralli  k  Co.  and  J.  R.  k  J.  Alexander  at  first  rested 
their  case  is  out  of  the  question.  On  the  first  supposition,  that  J.  R. 
k  J.  Alexander  were  the  vendees,  the  vendees  have  not  failed;  and 
stoppage  in  transitu  is  a  right  which  arises  only  on  the  failure  of  the 
Tendee ;  Wilmshurst  v.  Bowker,  7  M.  ft  6.  882  (E.  C.  L.  R.  vol.  49).(i) 
On  the  second  supposition,  that  Spencer  Ashlin  ft  Co.  was  the  vendee, 
he  has  failed,  and  A.  Ralli  ft  Co.  had  a  primft  facie  right  to  stop  in 
transitu ;  but,  before  it  was  exercised,  the  bill  of  lading  had  been  bonft 
fide  transferred  to  J.  R.  ft  J.  Alexander,  for  value ;  and  that  put  an 

(a)  Before  Lord  Campbell,  C.  J.,  Coleridge  and  Wigbtmaa,  Ji. 

{h)  In  Exoh.  Ch.,  rereitiDg  the  jndgmens  of  C.  P.  in  Wilmshont  «.  Bowker,  S  K.  a  6. 7M 
(B.  a  L.  B.  ToL  40). 
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eod  to  the  right;  Lickbarrow  v.  Mason,  2  T.  R.  68.(a)    Li  either  point 

of  view,  therefore,  the  stoppage  in  October,  1851,  was  wrongful :  J.  R. 

&  J.  Alexander  might,  at  that  time,  have  maintained  trover  or  detinae 

for  the  cargo ;  and  the  payment  by  them  to  A.  Ralli  &  Go.  to  get  the 

cargo  was  in  their  own  wrong.  When  it  is  thus  understood,  the  case  comes 

to  be,  that  J.  R.  k  J.  Alexander  have,  without  any  authority  express  or 

implied  by  law,  paid  to  A.  Ralli  a  debt  owing  to  him  from  Spencer 

Ashlin  &  Co.,  and  cannot  now  set  off  that  payment  against  their  own 

debt  to  that  *firm.     The  defendants  now  say  that  the  sale  was  r^coor 

from  A.  Ralli  &  Go.  to  J.  R.  &  J.  Alexander,  who  still  remained  ^ 

debtors  to  A.  Ralli,  notwithstanding  that  the  draft  had  been  accepted ; 

and  that,  in  some  way  or  other,  the  consideration  for  accepting  the 

draft  has  failed.     But  the  conduct  of  A.  Ralli  &;  Go.  and  J.  R.  &  J. 

Alexander  at  the  time  of  the  attempted  stoppage  is  strong  evidence  that 

the  transaction  really  was  one  of  sale  by  A.  Ralli  k  Go.  to  Spencer 

Ashlin  k  Go.     J.  R.  k  J.  Alexander,  in  their  letter  to  their  Falmouth 

agent,  on  11th  October,  say :  <*  We  hold  the  bill  of  lading  endorsed  by 

Balli  &  Co. ;  bat  we  understand  they  have  some  dispute  with  the  original 

purchasers  of  the  cargo."    And  A.  Ralli  k  Go.  writing  to  the  captain 

to  atop  the  cargo,  say  it  is  <<  on  account  of  the  bankruptcy  of  your 

cargo's  buyer."     This  shows  that  the  parties,  who  knew  best,  both  con^ 

aidered  Spencer  Ashlin  k  Co.  the  purchasers.    And  this  was  not  a  new 

idea ;  for  A.  Ralli  k  Co.,  at  the  time  of  the  sale,  debited  Spencer  Ashlin 

k  Co.  in  their  books,  and  made  out  an  invoice  to  them  as  purchasers. 

And  Spencer  Ashlin  k  Go.  request  J.  R.  k  J.  Alexander  that'  the  bill 

naj  be  made  payable  at  a  banker's,  as  it  <«  facilitates  our  discounting 

the  bill :"  and,  though  the  bill  had  already  been  accepted  before  J.  R& 

t  J.  Alexander  received  this  request,  they  promise  to  observe  it  in 

futore ;  so  that  it  is  clear  that  the  bill  was  intended  by  both  drawer 

and  acceptor  to  be  negotiated  by  Spencer  Ashlin  k  Co.,  and  to  be  their 

property,  and  was  not  sent  merely  to  be  handed  over  by  them  to  A« 

Balli  &  Co.    Against  this  is  to  be  set  the  form  of  the  advice  note, 

which,  being  a  lithographed  form  used  by  Spencer  Ashlin  k  Go.  in  all 

their  transactions,  is  expressed  as  if  they  were  brokers  buying  for  a 

principal ;  and  the  language  of  the  order  *of  J.  R.  k  J.  Alexan-  r^ooo 

der,  and  of  the  invoice  sent  to  them,  which  state  that  it  was  a  *- 

porchaae  on  account  of  J.  R.  &;  J.  Alexander.    But  this  is  merely  ver*- 

bal  criticism ;  the  substance  shows  that  it  was  a  sale  and  subsale ;  in* 

deed,  if  it  were  otherwise,  there  would  have  been  a  gross  fraud  in  Spencer 

Ashlin  k  Co.  in  charging  an  advanced  price.     Had  all  the  parties  con» 

tinned  solvent,  A.  Ralli  k  Go.  could  not  have  sued  J.  R.  k  J.  Alexander; 

nor  could  J.  R.  k  J.  Alexander  have  resisted  an  action  by  Spencer 

Ashlin  k  Go. ;  for,  whenever  a  purchase  is  made  on  behalf  of  a  foreign 

merchant,  credit  is  necessarily  given  exclusively  to  the  home  merchant^ 

(a)  8m  notaa  to  8.  C.  in  1  Smith's  Lead.  Oa.  4SL 
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*who  is  a  vendor  to  the  foreigner,  though  adding  a  commission ;  Smyth  9« 
Anderson,  7  Com.  B.  21  (E.  G.  L.  B.  vol.  62),  Paterson  v.  Oandaseqni,  15 
East,  62,  Thomson  v.  Davenport,  9  B.  &  G.  78  (E.  G.  L.  B.  vol.  17).  Ire- 
land is,  like  Scotland,  a  foreign  country  within  the  meaning  of  this  role. 
BoviUj  contra. — The  case  very  much  depends  upon  the  question 
ivhether  Spencer  Ashlin  &  Go.  were  purchasers  from  A.  Balli  &  Go.,  or 
merely  brokers  making  a  contract  for  them.  As  to  that,  the  documents 
are  produced ;  and  they  must  speak  for  themselves.  In  the  written 
contract,  on  8d  September,  Spencer  Ashlin  k  Go.  state  that  the  cargo 
is  <<  Sold  by  order  and  for  account  of  Messrs.  Antonio  Balli  k  Go.  To 
our  principals ;"  and  they  charge  the  sellers  two  per  cent,  commission. 
And  it  was  perfectly  true  that  they  had  principals  ;  for  J.  B.  &  J.  Alex- 
ander had  given  them  an  order,  on  28th  August,  <«  to  take  for  us  two 
cargoes  of  Ibraila."  This  is  not  an  offer  to  buy  from  Spencer  Ashlin 
k  Go.  as  vendors,  but  an  order  to  that  firm  to  buy  as  agents  for  them ; 
*9QQ1  ^^^  ^^  ^Spencer  Ashlin  &  Go.  understood  it ;  for,  in  the  letter 

-*  of  1st  September,  they  write,  <<  We  have  been  unable  to  pur- 
chase anything  more  to-day  in  execution  of  your  order."  And,  on  the 
same  day  on  which  they  send  A.  Balli  k  Go.,  the  advice  note  stating  that 
they  had  sold  the  cargo  for  him  to  their  principals  at  24/6,  they  write 
to  J.  B.  &  J.  Alexander,  <<  to  advise  having  purchased  for  your  account 
the  cargo  of  Bulgarian  Indian  com  per  Gleopatra  at  24/9  per  quarter 
C.  F.  k  I.,  which  is  8d.  per  quarter  over  your  limit  for  Ibraila,  but  ii 
proportionably  cheaper :"  and  in  a  postcript  they  tell  who  was  the  seller : 
i<  A.  Balli  k  Co.  is  one  of  our  best  sellers."  A.  Balli  k  Go.,  in  their  books 
and  in  the  invoice,  debit  Spencer  Ashlin  k  Go. :  but  they  debit  them  with 
the  price  after  deducting  two  per  cent,  commission  ;  and  the  letter  of 
mdemnity  explains  how  that  was.  One  per  cent,  was  for  a  commission  of 
guarantee ;  the  other  one  per  cent.,  though  this  is  not  expressly  stated, 
must  have  been  the  commission  on  an  ordinary  sale.  It  was  quite  natural 
that  the  vendor  should  debit  the  del  credere  broker.  In  the  written 
points  delivered  it  is  said  that,  because  Spencer  Ashlin  k  Go.  represented 
to  J.  B.  k  J.  Alexander  that  they  had  bought  at  24/9,  whereas  in  truth 
they  had  bought  at  24/6,  the  action  is  undefended  as  to  the  extra  id. 
But  such  a  representation  was  a  fraud.  [Wiqhtman,  J. — In  the  case  ss 
you  put  it,  that  Spencer  Ashlin  k  Go.  were  agents  for  J.  B.  k  J.  Alex* 
ander,  they  might  have  said  «  We  have  bought  at  24/6,  which  together 
with  our  commission  of  one  per  cent,  makes  it  equal  to  24/9 ;"  and  that 
would  have  produced  the  same  money  result.]  It  might  be  so :  but  the 
account  is  not  so  made  out.  Bat,  in  whatever  way  that  extra  Sd.  may  be 
j^AAA-i  explained,  the  transaction  is  one  *of  a  broker  del  credere ;  and  the 

^  fact  that  an  agent  has  a  del  credere  commission  does  not  affect  the 
right  of  the  principal  to  enforce  the  contract ;  Story  on  Agency,  s.  420. 
[Lord  Gampbell,  G.  J. — ^But  does  not  the  principal,  by  taking  a  del 
credere  engagement  from  an  agent,  authoriae  that  agent  to  get  pay* 
ment  from  the  other  principal  in   any  way  he  nleases  ?    And,  if  80^ 
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might  nol  Spenoer  Ashlin  &  Co.,  eren  if  only  del  credere  agents,  still 
tske  the  bill  ?]  If  they  were  authorized  to  take  a  bill,  the  bill  would 
belong  to  the  Yendors  A.  Ralli  &  Co.,  not  to  the  assignees  of  the  bank* 
rapt  factor ;  Ex  parte  Dumas,  1  Atk.  232,  Scott «.  Snrman,  Willes,  400« 
Sopposing  that  a  merchant  in  Ireland  is  to  be  considered  a  foreign 
principal,  the  mercantile  rule  of  giving  credit  exclusively  to  the  home 
igent  is  for  the  benefit  of  the  vendor  not  of  the  agent :  but  in  Thompson 
V.  Davenport,  9  B.  &  C.  78  (B»  0.  L.  R.  rol.  17),  the  vendor  recovered 
against  the  principal  though  resident  in  Scotland.  The  correspondence 
after  the  stoppage  of  Spencer  Ashlin  k  Go.  ought  not  to  have  much 
ireigbt  The  parties  then  were  seeking  how  they  might  best  save  their 
monej;  and  they  by  mistake  thought  that  they  could  stop  in  transitu* 
They  did,  no  doubt,  by  their  conduct  make  evidence  that  the  sale  was 
to  Spencer  Ashlin  &  Co. ;  and,  if  there  had  been  no  other  evidence^ 
that  should  have  prevailed :  but  the  real  transaction  appears. 

(He  admitted  that  the  averment  that  the  bill  was  not  to  be  negotiated 
vas  not  proved,  but  prayed  leftve  to  amend  under  the  power  reserved  in 
the  case.  Some  discussion  ensued  as  to  the  manner  in  which  the  plea 
*Bhonld  be  amended ;  nltimately  it  was  amended  as  stated,  ante,  w-^om 
p.  284.)  .  L  ^^* 

Bramteelly  in  reply. — ^As  the  plea  is  now  amended,  the  case  seems  to. 
he  pot  in  some  such  way  as  this :  though  the  bill  was  given  to  Spencer 
Ashlin  k  Co.,  that  he  might  discount  it,  and  though  he,  whilst  sui  juris, 
loight  lawfully  use  it  as  his  own,  yet  as  soon  as  he  failed  there  arose  a 
trost  for  A.  Balli  k  Go;  But  that  is  not  law.  When  a  sale  is  mad« 
hj  an  agent  for  a  bill  which  he  holds  in  trust  to  hand  over  to  his  principal' 
in  specie,  or  to  apply  it  to  any  special  purpose,  then,  on  the  agent's 
bankruptcy,  the  bill  does  not  pass  to  the  assignees,  except  as  being  in 
the  order  and  disposition  of  the  bankrupt ;  and  on  that  point  of  order- 
and  disposition  the  earmarking  of  the  bill  is  most  material;  that  is  the 
principle  of  Ex  parte  Dumas,  1  Atk.  282,  and  Scott  v.  Surman,  Willes, 
400.  But  in  the  present  case  the  bill  was  expressly  given  for  the  pur- 
pose of  being  discounted :  it  belonged  to  Spencer  Ashlin  k  Go.  till 
their  fiulure,  and  then  passed  to  the  assignees,  who  must  recover  on  it 
v&lesg  the  consideration  has  failed.  As  to  that,  the  residence  of  J.  B* 
k  J.  Alexander  in  Ireland  is  most  materiaL  It  is  the  universal  custom 
tbt,  in  dealings  by  a  commission  merchant  for  a  foreign  constituent, 
credit  is  exclusively  given  to  the  commission  merchant :  and  this  is 
done,  not  merely  because  the  home  vendor  will  not  trust  the  foreigner, 
hnt  becanse  the  foreigner  desires  to  be  able  to  pay  his  correspondent  aa 
Btty  be  convenient,  which  he  could  not  safely  do  if  his  own  oredit  were 
pledged.  In  *Poirier  v.  Morris,  2  E.  4;  B  89, 101  (E.  G.  L.  R.  j-^g^g 
vol  75),  Crompton,  J.,  explains  this.  He  says :  "There  are  very  ^  * 
Sumy  mercantile  cases  in  which  a  person  is  employed  as  an  agent  to  buy, 

(a)  8m  WiboB  V.  Ziiltteta,  14  Q.  B.  406  (B.  0.  U  B.  toL  68). 
VOL.  IIL— 26 
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but  without  any  authority  to  pledge  his  principars  credit*  In  the  ordi* 
nary  case  of  a  Liverpool  merchant  purchasing  cotton  at  New  Orleans^ 
the  constant  custom  is  to  write  to  his  correspondents  there  to  buy  cot- 
ton for  him  on  commission.  The  New  Orleans  house  buy  as  the  Liver- 
pool merchant's  agents ;  they  charge  him  the  cost  price  and  a  commis* 
sion  for  buying  the  cotton  for  him ;  but  they  cannot  pledge  his  credit  for 
the  cotton.  They  must  buy  it  on  their  own  credit,  or  pay  for  it  out  of 
their  own  funds."  Now,  if  a  London  merchant  acting, for  a  London- 
derry  house  is  in  the  same  position  as  a  New  Orleans  house  acting  for 
a  Liverpool  one,  every  document  in  this  case  is  explained  at  once* 
Spencer  Ashlin  &  Co.  were  buying  as  agents  for  J.  R.  &  J.  Alexander; 
and  they  chai'ged  them  the  cost  price,  adding  a  commission  of  Sd.  per 
quarter ;  but  they  had  no  authority  to'  pledge  the  credit  of  J.  R.  k  J. 
Alexander ;  and  they  did  not  do  so.  The  corn  was  obtained  on  Spencer 
Ashlin  &  Oo.'s  own  credit :  A«  Ralli  &  Co.  properly  debited  them  with 
the  price ;  and  J.  B.  &  J.  Alexander,  who  were  debtors  to  Spencer 
Ashlin  k  Co.,  properly  accepted  their  draft,  which  they  must  now  pay 
to  their  assignees.  Our.  adv.  tmlt. 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  term  (January 
8lst),  delivered  the  judgment  of  •the  Court. 

^n/vQ-i  *We  are  of  opinion  that  the  plaintiffs  are  entitled  to  recover. 
^  If  this  decision  operates  a  hardship  upon  Antonio  Balli,  who  has 
indemnified  the  defendants,  he  has  himself  to  blame  for  entries  in  his 
books,  and  letters  written  by  him,  giving  an  untrue  account  of  the  trans- 
action out  of  which  the  bill  of  exchange  declared  upon  originated. 
The  question  is,  whether  we  are  to  consider  that  the  cargo  of  the  Cleo- 
patra was  sold  by  him  to  the  defendants  through  Ashlin  as  his  agent, 
or  that  he  sold  the  cargo  to  Ashlin,  and  that  Ashlin  resold  it  to  the 
defendants. 

Upon  the  former  supposition,  the  fourth  plea  would  be  established; 
and,  the  bill  accepted  by  the  defendants  for  the  cargo  of  the  Cleopatra 
remaining  in  Ashlin's  hands  down  to  the  time  of  his  bankruptcy,  the 
property  in  it  would  not  vest  in  his  assignees,  as  he  held  it  only  as 
trustee  for  Ralli,  nor  could  the  assignees  recover  the  price  of  the  corn 
as  for  goods  sold  and  delivered.  The  plaintiffs  indeed  have  said  that, 
as  to  the  difference  between  the  24/6  and  24/9  a  quarter,  this  is  an  unde- 
fended action;  but,  although  Ralli  might  not  be  entitled  to  recover 
more  than  at  the  rate  of  24/6,  if  the  com  never  was  the  property  of 
Ashlin  his  assignees  cannot  sue  for  any  part  of  the  price  of  it ;  for  the 
fraud  which  he  perpetrated  in  charging  the  defendants  a  higher  price 
than  that  at  which  he  had  purchased  as  their  agent  could  vest  no  right 
of  action  in  his  assignees. 

On  the  other  hand,  if  this  was  a  sale  by  Ralli  to  Ashlin  and  by 
Ashlin  to  the  defendants,  the  fourth  plea  is  not  supported ;  there  was 
no  right  to  stop  in  transitu^  on  Ashlin's  insolvency,  after  the  resale  and 
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the  bill  of  ladiog  had  been  endorsed  to  the  defendants ;  and  the  r^o(\A 
^tBsignees  are  entitled  to  recover  on  the  bill  of  exchange.  ^ 

In  coming  to  the  conclosion  that  this  was  a  sale  by  Ralli  to  Ashlin, 
we  wish  it  to  be  understood  that  in  this  case  we  attach  no  weight  to  the 
circamstance  that  the  defendants  resided  at  Londonderry,  and  for  some 
purposes  might  be  regarded  as  foreigners.  We  do  not  think  that  the 
class  of  cases  headed  bj  Paterson  v.  Gandeseqai,  15  East,  62,  have  any 
application  to  such  a  dealing ;  and  we  should  have  arrived  at  the  same 
conclusion  had  the  defendants  resided  at  Plymouth  or  Newcastle  upon 
Tyne.  We  are  influenced  by  the  written  documents  evidencing  the 
transaction,  which,  we  think,  satisfactorily  show  that  Balli  treated 
Ashlin  as  the  purchaser  of  the  corn,  and  looked  to  him  exclusively  for 
payment.  Ashlin  was  certainly  supposed  by  Ralli  to  be  selling  thd 
com  to  a  purchaser  at  the  price  for  which  Ralli  was  credited,  Ashlin 
receiving  no  profit  beyond  a  commission :  and  he  made  the  defendants 
believe  that  he  charged  no  more  than  the  price  at  which  he  purchased 
in  the  market.  But  still  he  was  considered  by  Ralli  as  the  purchaser, 
and  by  the  defendants  as  the  vendor.  Although  the  sold  note  in  the 
lithographed  form  has  the  aspect  of  Ashlin  being  only  a  broker,  by 
«oar  principals"  Ralli  seems  to  have  understood  Ashlin  himself;  for  in 
his  own  books  he  immediately  made  an  entry  stating  that  Ashlin  was 
indebted  to  him  for  the  cargo  of  the  Cleopatra,  in  the  common  form  as 
if  Ashlin  had  been  the  purchaser ;  and,  along  with  the  bill  of  lading  and 
shipping  documents  connected  with  the  cargo,  he  sent  to  Ashlin  an  in« 
Toice  of  which  the  following  is  a  copy. 

*c«  London,  September  8d,  1851.  r^oAfc 
"Messrs.  S.  Ashlin*  Co.,  ■-  "^"^ 

Bought  of  A.  Ralli  &  Co. 

The  cargo  of  Indian  corn  per  Cleopatra,  Captain  Saliaris  @  Ghia* 
cetti,  as  per  bill  of  lading,  dated  10th  July, 
14,000  kilos.  I.  com  at  816>'»«'  per  100  qurs.,  equal  to 

1715f  quarters,  at  24/6  per  quarter  C.  F.  &  L        -    £2101  12  10 

Charges. 
Freight  on  1715|    quarters    at    9/8  per 

quarter £798  9  6 

Gratuity 16  00 


Adyance  to  captain  @  Ghiacetti 


Commission  2  per  cent. 
**E.E.    A.R.  &Co. 
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Ashlin,  in  iirriting  to  defendants  and  sending  them  the  hill  of  lading 
and  shipping  documents,  does  state,  and  state  falsely,  that  he  had  pur- 
chased the  cargo  of  the  Cleopatra  on  their  account  at  24/9  the  quarter; 
and,  by  his  invoice  making  the  price  to  amount  to  15251.  16».  8d.,  he 
represents  that  the  cargo  was  bought  by  order  and  for  account  of  J.  R. 
k  J.  Alexander ;  but  even  then  he  acts  as  a  principal ;  for  he  desire 
them  to  make  the  bill  he  drew  against  the  cargo  of  the  Cleopatra  <<  pay- 
able at  a  banker's,  as,"  he  says,  ^^this  is  sometimes  looked  to,  and 
£BU>ilitates  our  discounting  the  bill." 

Balli's  subsequent  conduct  and  declarations  clearly  indicate  that  he 
*^0fi1  ^^^  ^^^^  ^^^  cargo  of  the  Cleopatra  to  ^Ashlin ;  for,  Ashlin  ha?* 
-*  ing  stopped  payment  while  the  Cleopatra  with  the  cargo  on  hoard 
was  at  Falmouth  on  her  way  to  Londonderry,  Ralli  stopped  the  cargo 
in  transitu  on  the  ground  of  the  insolvency  of  Ashlin,  whom  he  treated 
as  the  purchaser. 

The  defendants  in  this  stage  of  the  transaction  represent  themselves 
98  the  purchasers  from  Ashlin,  not  from  Ralli ;  for  in  their  letter  of 
11th  October,  1851,  to  Lashbrooke,  they  say:  <«We  hold  the  bill  of 
lading  endorsed  by  Ralli  k  Co. ;  but  we  understand  they  have  some  dis- 
pute with  the  original pureha8er$  of  the  cargo :"  and,  in  their  letter  of 
the  same  date  to  Ralli,  they  say :  «<  We  are  to-day  in  receipt  of  a  letter 
from  Ashlin  &  Co.,  from  whom  loe  bought  the  cargo  of  com  per  CUo- 
patra,"  They  then  go  on  to  deny  Rallies  right  to  stop  in  transitu,  they 
having  purchased  from  Ashlin. 

The  subsequent  arrangement  between  the  defendants  and  Ralli,  by 
which  they  were  allowed  to  receive  the  cargo,  paying  him  at  the  rate 
of  24f6  a  quarter,  and  he  indemnifying  them  from  their  liability  on  the 
acceptance  and  against  any  demand  of  Ashlin,  or  his  assignees,  could 
not  prejudice  the  rights  of  the  assignees  if  the  cargo  had  been  sold  by 
Ralli  to  Ashlin. 

Upon  the  whole,  we  are  of  opinion  that  the  defendants  are  liable  in 
this  action,  and  that  Ralli,  paying  the  amount  of  the  bill  under  bis 
guarantee,  must  be  contented  to  take  a  dividend,  under  the  fiat  against 
Ashlin,  along  with  Ashlin's  other  creditors. 

Judgment  for  the  plaintiffs. 
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Th«  proririoiia]  dineton  of  »  projected  railway  Compaoy  issued  oironlars,  staling  that  they  had 
made  tnaagemenfti  with  the  S.  Oonpany  seenring  important  adTaatages  to  the  projeoted  Com- 
psay,  which  jastiiiod  the  directors  in  asserting  that  their  proprietors  would  be  insured  against 
losti  sod  in  proceeding  to  Parliament»  and  adding,  '*  in  the  event  of  the  Act  not  being  obtained, 
the  direelMB  ondertake  to  retam  the  Whole  of  the  deposits  witbont  deduction." 

Thii  cireolar  coming  to  plaintiif's  knowledge,  he  applied,  in  writing,  for  shares :  the  directory  hi 
s  vritten  answer,  ondosing  the  circular,  stated  that  shares  were  allotted  to  him ;  that  he  must 
psy  the  deposit  by  a  day  named ;  and,  on  his  doing  so  and  presenting  the  letter,  a  receipt  would 
be  giTcn  hi^^  which  would  be  exehaoged  Ibr  scrip  on  his  exeeuting  the  Parliamentary  oontrad 
sad  tahscribers'  agreement  He  paid  the  deposit,  got  the  receipt,  eaeonted  the  oontraot  and 
igreement,  and  got  the  scrip. 

lbs  agrseaeat  was  a  deed,  prepared  before  the  Issuing  of  the  cireiilar,  In  two  parts :  the  tab* 
Mribing  shareholden  of  the  tni  part,  and  two  trustees  of  the  second.  The  subscribers  agreet 
with  the  trustees  to  form  a  Company ;  and  the  ordinary  powers,  including  those  necessary  for 
ohtahing  an  Act,  were  given  to  the  prorisional  directors ;  and  it  was  agreed  that  such  directoit 
skooid  be  indemnified  in  respect  of  all  acts  done  in  pursuance  of  their  powers,  and  should,  onft 
of  the  funds  of  the  Company,  reimburse  themselves  all  expenses  incident  thereto :  that  the 
siibMribers  should  make  deposits ;  that  the  directors  might  apply  the  funds  for  the  purpose  of 
the  mdertiikiag  aa  they  should  think  expedient ;  that,  whether  the  Act  should  be  obtained  or 
iiot»  the  snheeribing  shareholders  would  indemnify  the  provisional  directors  ail  e^enses  inourred 
by  them  in  executiiig  their  powers. 

Sq  Act  was  obtained :  and  the  8.  Company  made  no  payment.  The  directors  expended  part 
of  the  fUad,  raised  by  the  deposits,  in  expenses  bonA  fide  incurred  in  attempting  to  obtaia 
thsAct 

Ob  SB  action  for  money  had  and  received,  brought  by  plidntiff  against  a  provisional  director  who 
vsB  I  party  to  the  circular  and  subsequent  proceedings :  Held,  that  such  action  lay  for  the 
wMe  deposit  without  deduction,  on  the  undertaking  to  return ;  for  that  the  contract  embody- 
iog  each  undertaking  was :  (1)  not  merged  in  the  subscribers'  deed,  which  was  between  other 
partiea,  and  for  other  parposes ;  (2)  not  superseded  by  such  deed,  or  controlled  by  the  clause 
cf  iademnity  therein ;  the  execution  of  the  deed  being  an  act  done  in  the  performance  of  the 
origina]  contract  in  consideration  of  the  directors  undertaking  to  return  the  deposit 

Hdd,  also,  that  the  oontraot  being  made  up  of  the  written  correspondence  and  the  acts  of  the 
pbiata^  was  not  wholly  in  writing,  and  required  no  stamp. 

Before  action  brought,  plaintiff  wrote  to  defendant  stating  that  he  claimed  interest  from  a  time 
named,  which  was  earlier  than  the  date  of  his  demand,  and  not  stating  to  what  time  he  claimed 
it:  field  a  suffident  compliance  with  stat  3  A  i  W.  4,  e.  42,  s.  28,  so  as  to  entitle  the  Jury  to 
pre  interest  from  the  date  of  the  demand  to  the  time  of  payment  of  the  principaL 

After  the  scrip  was  obtained  as  above,  the  secretary  of  the  Company  explained  to  plaintiff  that 
the  reason  of  the  directors  issuing  the  circular  was  that  they  had  a  guarantee  from  the  8.  Cem« 
ptny  sgainat  all  expenses ;  and  he  afterwards  wrote  to  plaintiff,  enclosing  the  circular,  and 
itating  tliat  the  guarantee  of  the  directors  for  the  return  of  deposits  was  made  in  pursuance  of 
eoe  ihey  had  received  from  the  S.  Company.  Plaintiff  then  agreed  to  take  more  shares,  and 
rsceivcd  a  letter  of  allotment  m  before :  but  as  to  some  of  these  last,  he  named  certain  persooe 
to  whom  the  shares  were  allotted,  as  his  nominees  and  for  him ;  and  the  scrip  was  obtained  by 
plaintiff  for  the  Whole,  he  paying  all  the  deposits,  but  bis  nominees  only  executing  the  contract 
aad  agreement  ia  lespeot  of  the  shares  in  their  names.  Held,  that  plaintiff  was  entitled  te 
recover  the  deposits  as  to  this  scrip  also;  there  bmag  no  distinction  between  the  different  con- 
tracts as  to  any  of  the  above  points. 

Assumpsit  (declaration  of  14th  November,  1849)  for  10,000{.  for 
money  had  and  received,  money  lent,  interest,  and  on  an  accoimt 
8Uted. 

^Pleas  (of  Ist  DecemWy  1849) :  1.  Non  assmnpsit.  Issue  r«o/>A 
thereon.  '- 

2.  As  to  2000Z.y  parcel,  fce.,  and  the  caases  of  action  in  respect  of 
such  sum,  payment  by  plaintiff  to  defendant,  and  acceptance  and 
receipt  by  defendant,  of  20002.  in  fall  satisfaction  and  discharge.   BepH« 
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oatioiiy  denying  pajment|  acceptance  or  receipt  in  full  satisfactioDy  &e. 
Issue  thereon. 

The  particulars  of  demand  stated  that  the  action  was  <<  brought  to 
recover  the  sum  of  22002.,  the  balance  of  the  deposit  of  21,  2$,  Od.  per 
share,  paid  by  the  plaintiff  upon  2000  shares  in  a  projected  railway 
called  The  Dover  and  Deal  Railway  and  Cinque  Ports  Thanet  and  Coast 
Junction,  of  which  the  defendant  was  a  member." 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  London  Sittings 
after  Hilary  Term,  1858,  a  verdict  was  found  for  plaintiff  for  28712. 
damages  and  4072.  costs,  subject  to  a  special  case,  to  be  turned  into  a 
special  verdict  upon  the  application  of  either  party,  upon  the  facts  to 
be  stated ;  the  Court  to  have  power  to  amend  and  to  dictate  the  terms 
pf  the  special  verdict,  inserting  such  inferences  of  fact  as  they  maj 
think  proper  to  draw.  The  case  as  stated,  so  far  as  is  material  to  the 
points  decided,  was  as  follows. 

The  defendant,  at  the  time  of  the  transactions  which  form  the  sub- 
ject of  this  action,  bore  the  name  of  Lord  Albert  Conyngham;  be 
subsequently  assumed  the  name  of  Denison ;  and,  during  the  pending 
of  this  action,  was  raised  to  the  peerage  by  the  title  of  Baron  Londes- 
)>orough. 

In  October,  1845,  a  projected  company,  called  The  Dover  and  Deal 
*^nQ1  ^^^'^^7  ^^^  Cinque  Ports  Thanet  and  *Coast  Junction  Com- 
pany,  was  formed  and  provisionally  registered  for  the  purpose  of 
obtaining  an  Act  of  Parliament  to  enable  the  said  Company  to  construct 
a  railway  from  Dover  to  Deal,  by  means  of  a  capital  of  180,000{.,  to 
be  raised  by  subscription  in  9000  shares  of  202.  each ;  whereupon  a 
deposit  of  22.  2«.  per  share  was  to  be  made.  And  divers  persons,  of 
whom  the  now  defendant  was  one,  became  members  of  the  provisional 
committee,  and  also  of  the  managing  committee,  and  provisional  direc- 
tors of  the  said  Company. 

During  the  latter  part  of  1845,  and  early  part  of  January,  1846, 
negotiations  were  going  on,  between  the  defendant  and  the  said  members 
of  the  managing  committee  of  the  said  projected  railway  Company  and 
The  South  Eastern  Railway  Company,  which  resulted,  in  January,  1846, 
in  the  latter  Company,  through  their  chairman  (for  the  purpose  of  en- 
couraging the  said  projected  Company  to  proceed,  and  of  indacing 
persons  to  subscribe  thereto),  agreeing  with  the  said  managing  commit* 
tee,  that,  if  the  managing  committee  would  not  abandon  their  project, 
but  would  proceed  therewith,  and  apply  to  Parliament  for  an  Act  to 
authorize  the  making  of  the  said  railway,  and  would  hand  over  the  said 
scheme  to  the  said  South  Eastern  Railway  Company  in  the  event  of  an 
Act  being  obtained.  The  South  Eastern  Railway  Company  would,  in 
the  event  of  the  application  to  Parliament  failing,  insure  the  Dover  and 
Deal  Company  against  any  loss  which  might  be  caused  to  the  said 
Company  by  such  rejection,  and  would  defray  and  pay  all  expenses 
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^ald  be  incnrred  by  them  in  endeayouring  to  obtain  the  Act 

^ent,  and  supply  them  with  money  to  return  the  deposits  on 

^        ,  and  would,  in  the  event  of  the  Act  being  obtained,  allot  to 

.  ^proprietors  of  the  Dover  and  Deal  Company,  in  lieu  of  r^to^/v 

stock  io  that  Company,  shares  in  The  South  Eastern  Railway  ^ 

Company. 

No  shares  in  the  said  projected  Company  had  been  subscribed  for 
before  24th  January,  1846. 

On  24th  January,  1846,  a  meeting  of  the  committee  of  management 
of  the  said  projected  Company  was  held ;  at  which  defendant  attended, 
sod  took  the  chair ;  and  the  result  of  the  negotiation  with  the  South 
Eastern  Railway  Company  was  communicated  to  the  meeting ;  and  the 
form  of  a  circular  letter,  stated  to  have  been  settled  and  approved  by 
The  South  Eastern  Railway  Company,  and  which  was  proposed  to  be 
addressed  to  each  applicant  for  shares  in  the  said  projected  Company, 
▼as  produced,  and  read  to  the  said  meeting.  Whereupon  it  was  resolved 
by  the  said  meeting,  with  the  assent  of  defendant|  that  the  said  form  of 
letter  should  be  adopted  and  sent  accordingly. 
The  said  form  of  letter  was  as  follows. 

<i  Dover  and  Deal  Railway,  7,  Coleman  Street,  24th  January,  1846. 
«  Sir, — In  forwarding  you  the  accompanying  letter  of  allotment,  the 
directors  desire  to  explain  that  they  have  delayed  issuing  any  shares 
until  the  standing  orders  of  both  Houses  of  Parliament  have  been  com- 
plied with,  and  certain  arrangements,  entered  into. with  the  South 
Eastern  Railway  Company,  had  been  brought  to  a  conclusion.     The 
directors  have  now  the  greatest  satisfaction  in  stating  that  arrangements 
▼ith  the  South  Eastern  Company  have  been  concluded :  and  they  are 
fall  J  justified  in  asserting  that  the  Company  will  be  placed  in  such  a 
position  as  to  insure  its  proprietary  against  loss ;  and,  in  the  event  of 
the  passing  of  the  *bill,  shares  in  The  South  Eastern  Railway  r^coii 
vill  be  allotted  to  the  proprietors  in   lieu  of  stock  in  this  ^ 
Company.     The  directors,  in  making  this   announcement,  feel  that 
the  affairs  of  the  Company,  as  now  settled,  are  on  such  a  basis  as  to 
secure  important  advantages  to  its  proprietors,  and  to  warrant  the  direc- 
tors in  proceeding  to  Parliament  with  the  undertaking  with  every  expec- 
tation of  success. 

<<  In  the  event  of  the  Act  not  being  obtained,  the  directors  under- 
take to  return  the  whole  of  the  deposits  without  deduction. 


« By  order.  S.  P.  Hook,  )    joint  Solicitom. 


fl 


G.  T.  Thompson, 

The  case  then  set  out  two  letters  from  Mr.  Hook,  dated  23d  and  24th 
January,  1846,  to  Doctor  Elliott,  a  friend  of  plaintiff",  each  enclosing  a 
copy  of  the  above  circular,  recommending  the  scheme,  stating  that  the 
Company  had  <<  a  guarantee  with  The  South  Eastern  Company  against 
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all  actions,"  and  offering  to  allot  shares  to  Doctor  Elliott  and  Us 
friends. 

On  or  about  26th  January,  1846,  these  two  letters,  with  their  two  en- 
closures, were  shown  by  Doctor  Elliott  to  plaintiff,  who  thereupon  autho- 
rized Doctor  Elliott  to  apply  for  500  shares  in  the  said  projected  Com- 
pany on  plaintiffs  behalf.  Dr.  Elliott  accordingly  applied  to  Mr. 
Hook  for  500  shares  on  behalf  of  plaintiff.  And,  subsequently  tc 
such  application,  and  shortly  after  the  said  meeting  of  24th  January, 
1846,  the  following  letter  of  allotment,  together  with  a  printed  copy  of 
the  said  circular  letter  abore  set  forth,  was  forwarded  to  the  plaintiff 
by  the  secretary  of  the  Company,  acting  by  the  authority  of  defendant 
and  the  other  members  of  the  said  managing  committee. 
*^1 91  *^^  Dover  and  Deal  Railway,  registered  provisionally. 
''-I      a  500  shares,  Deposit  2L  2t.  per  share,  10502. 

"No.  1. 

(<  No.  7,  Coleman  Street,  London,  24th  January,  1846. 

<(  Sir,  I  have  to  inform  you  that  the  provisional  directors  have,  on 
your  application,  allotted  to  you  500  shares  in  this  undertaking ;  and 
that  the  deposit  thereon  must  be  paid  to  one  of  the  undermentioned 
bankers,  on  or  before  the  29th  instant :  otherwise  the  allotment  will  be 
void.  On  presentation  of  this  letter,  and  payment  of  *the  deposit,  the 
bankers  will  give  a  receipt,  which  will  be  exchanged  for  scrip  on  your 
executing  the  Parliamentary  contract  and  subscribers'  agreement. 

« I  am,  Sir,  your  most  obedient  servant, 

J.  M.  HooE,  Sec'y. 
«  Francis  Mowatt,  Esquire." 

Then  followed  the  names  of  the  firms  of  three  banks,  and  a  blank 
receipt,  which  was  in  the  form  after  given  (page  817). 

The  Parliamentary  contract  and  subscribers'  agreement  were  forms 
of  deeds  which  were  prepared,  to  be  executed  by  the  subscribers  to  the 
said  provisionally  registered  Company,  on  or  about  the  day  they  bear 
date.  The  Parlimentary  contract  contains  nothing  material  to  this 
case  beyond  what  is  also  contained  in  the  subscribers'  agreement.  The 
subscribers'  agreement  is  as  follows. 

«( Dover  and  Deal  Railway. 

<<  Subscribers'  agreement. 
<  This  indenture,  made  the  1st  day  of  January,  in  the  year  of  our 
Lord  1846,  between  the  several  persons  whose  respective  names  and 
seals  are  hereunto  subscribed  and  affixed  in  the  schedule  hereto  of  the 
*ai3T  ^^®  *part,  and  William  Brook,  of,"  &c.,  "and  William  Frederick 
-^  Forrest,  of,"  &c.,  "  trustees  named  and  appointed,  and  irho 
hereby  agree,  to  act  for  the  purpose  of  enforcing  and  giving  effect  to 
the  covenants  hereinafter  contained,  of  the  other  part :  witnesseth  that 
every  person,  party  hereto  of  the  first  part,  together  with  the  persona 


3  ELLIS  &  BLACKBURN.    Q.  B.  SlS' 

who  have  snbsoribed  their  names  and  affixed  their  seals,  or  who  may  = 
Mibscribe  their  names  and  affix  their  seals,  in  the  schedule  to  one  other- 
indenture  of  the  same  date,  tenor,  purport,  and  effect  as  these  presents, 
and  in  which  said  other  indenture  reference  is  made  to  this  present  in-^ 
dentare,  and  as  concerning  only  the  acts  and  defaults  of  himself  and 
herself  respectively,  and  his  and  her  respectire  executors  and  adminis-* 
trators,  doth  hereby,  for  himself  and  herself  respectively,  and  his  and* 
her  respective  heirs,  executors,  and  administrators,  covenant,  promise, 
and  agree  with  and  to  the  said  W.  Brook  and  W.  F.  Forrest,  their  ex«^ 
ecntors  and  administrators,  in  manner  following ;  that  is  to  say  :     That- 
the  several  persons  parties  hereto  of  the  first  part,  together  with  such' 
other  persons  as  aforesaid,  shall  and  will  constitute,  and  they  do  hereby, 
BO  far  as  they  lawfully  can,  form  themselves  into,  a  company,"  &c/ 
(describing  the  undertaking).     Then  followed  provisions  as  to  the  title' 
of  the  Company,  its  capital,  and  the  shares.     Provisional  directors,  of 
whom  defendant  was  one,  were  appointed.     The  parties  of  the  first  part 
agreed  to  such  acts  as  the  provisional  directors  might  judge  expedient- 
for  giving  effect  to  the  rules,  restricting  their  liability  to  their  sub- 
scription.   Power  was  given  to  the  directors  to  manage  the  undertaking, 
bj  having  surveys  and  estimates  made,  and  notices  served,  and  agree* 
ments  made,  &c. ;  and  taking  measures  for  obtaining  an  Act  or  Acts 
of  Parliament.     "That  the  *provi8ional  directors  shall  be  fully  r^o-iA 
indemnified  against  and  in  respect  of  all  contracts,  arrange-  ^ 
ments,  acts,  and  things  whatsoever  by  them,  in  pursuance  of  the  powers 
and  provisions  of  these  presents,  entered  into,  made,  done,  and  autho-' 
rized,  and  they  are  hereby  empowered  to  retain  and  reimburse  them- 
selves respectively  out  of  the  funds  of  the  Company  all  costs,  losses, 
damages,  and  expenses  which  they  respectively  may  incur  or  be  put  to* 
in  or  about  or  incident  to  all  such  contracts,  arrangements,  acts,  and 
things.*'     "  That  every  subscriber  shall,  upon  or  in  respect  of  every 
share  of  the  said  present  capital  held  by  him  or -her,  pay  a  deposit  of 
21,  28,  per  share,  at  or  before  the  time  of  subscribing  these  presents :. 
hut,  until  the  proposed  Act  or  Acts  of  Parliament  shall    have  been 
obtained,  no  further  deposit  or  sum  shall  be  called  for,  except  in  thef 
event  and  for  the  purposes  hereinafter  expressed :  and  that  no  sum  ex-^ 
ceeding  51.  per  share  of  the  capital  of  the  said  Company  shall   ber 
applied  in  or  towards  the  expenses  of  the  proposed  application  to  Par- 
liament.    That  it  shall  be  distinctly  provided  in  such  Act  or  Acts  of 
Parliament  that  no  call  shall  be  made  upon  the  subscribers  to  the  said 
undertaking,  or  any  of  them,  which  shall  exceed  the  sum  of  21.  ipet 
share  at  any  one  time ;  and  also  not  more  than  four  calls  shall  be  madef 
in  any  one  year ;  and  that  there  shall  be  an  interval  of  three  months 
tt  least  between  the  calls."     The  directors  were  empowered  to  apply 
the  fands  for  the  purposes  of  the  undertaking,  in  such  manner  and  at 
VOL.  in.— 27  B  2 
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aach  times  as  they  should  think  expedient.  <<  That  each  and  every  of 
the  said  several  persons  parties  hereto  of  the  first  part  shall  and  will, 
"within  twenty- one  days  after  notice  for  that  purpose  in  writing,"  ««duly 
^A-tr-i  sigD}  8CAI9  &i^d  deliver  such  indentures  or  Parliamentary  *under- 

^  takings  or  subscription  contracts,  and  all  such  other  deeds  and 
agreements,  as  shall  from  time  to  time  be  required  by  the  standing 
orders  of  the  Houses  of  Parliament  respectively,  or  either  of  them," 
or  which  the  provisional  directors  might  deem  desirable  or  necessary ; 
<<  and  shall  and  will  at  the  same  time  pay  to  such  person  or  persons  as 
the  provisional  directors  shall  appoint  to  receive  the  same  such  further 
rateable  sum  per  share  (if  any)  as  shall  be  necessary  in  order  to  make 
up  any  proportion  of  the  subscribers'  capital  of  the  said  Compauy 
TYhich  shall  for  the  time  being  be  required  by  the  standing  orders  of 
the  Houses  of  Parliament  respectively,  or  either  of  them,  to  be  paid 
upon  the  execution  of  such  Parliamentary  undertaking  or  subscription 
contract  as  aforesaid,  over  and  above  the  amount  of  the  deposit ;"  «<  and 
shall  and  will,  but  subject  to  the  restrictions  and  limitations  hereinafter 
contained,  also  duly  seal  and  deliver  any  other  Parliamentary  under- 
taking or  undertakings,  or  subscription  contract  or  contracts,  rendered 
necessary  by  renewed  application  or  applications  to  Parliament,"  <<  and 
pay  such  further  portion  (if  any)  of  the  subscribed  capital  of  the  said 
Company  as  may  for  the  time  being  be  called  for  by  the  provisional 
directors,  or  may  be  required  by  the  standing  orders  of  the  Houses  of 
Parliament  respectively,  or  either  of  them ;  the  same  to  be  paid  upon 
the  execution  of  any  such  Parliamentary  undertaking  or  subscription 
contract  respectively."  In  case  of  neglect  to  comply  with  the  powers 
lastly  contained  for  the  execution  of  such  undertaking,  contract,  or 
deed,  or  to  make  such  payments,  the  directors  were  empowered  to  de- 
termine the  interest  of  the  party  making  default  in  the  undertaking. 
*A1  (\\  "  ^^^^>  whether  the  said  Act  or  Acts  of  Parliament  shall  or 

-*  *shall  not  be  obtained,  the  several  persons,  parties  hereto  of  the 
first  part,  'shall  and  will  save  harmless  and  keep  indemnified  the  provi- 
sional directors,  and  every  individual  member  thereof,  from  and  against 
all  costs,  charges,  damages,  losses,  and  expenses  which  they  or  any  or 
either  of  them  shall  or  may  incur,  adopt,  sustain,  be  at  or  be  put  unto,  in 
or  about  the  execution  of  the  trusts,  powers,  directions*  and  authorities 
committed  to  them  by  these  presents ;  such  costs,  charges,  damaga 
and  expenses  to  be  respectively  computed,  assessed,  paid  and  mad. 
good  by  the  said  several  persons,  parties  hereto  of  the  first  part 
respectively,  and  their  respective  executors  and  administrators,  rate 
ably,  accordmg  to  the  amount  of  the  sum  subscribed  by  the  said  severa 
persons  respectively."    Then  followed  provisions  as  to  the  abandon 
ment  of  the  undertaking  under  certain  circumstances.     The  deed 
signed  and  sealed  by  Messrs.  Brook  and  Forresti  the  trustees. 
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The  Schedule  before  referred  to. 


Chriitiaauid 
8ornim«. 

Boioiption. 

Flaeeof 
Abode. 

Amount  of 
Sabsoriptiont. 

Amount 
paid  up. 

Signature. 

^ 

Date  of 
algning. 

1 
Wltneea. 

Albert  Co. 
BjnghAm. 

Auois 
Moirati 

Lofd. 

Gentleman. 

Sandgate, 
Kent. 

14  Deron- 
fbire  Plaee. 

£ 
2000 

10,000 

£ 
210 

1050 

Albert  Co- 
Djngbam. 

Frae. 
Mowatt 

L.B. 
L.B. 

1840. 
27tb  Jannary. 

29tb  January. 

S.  P.  A  B. 
Hook. 

• 

Jaa.  Morley 
Hook. 

[♦817 


The  deed  above  set  forth  was  executed  by  defendant  on  27th  January^ 
1846. 

On  28th  January,  1846,  plaintiff  paid  to  The  Commercial  Bank  of 
London,  being  one  of  the  banks  in  the  letter  of  allotment  mentioned, 
to  sn  account  opened  there  by  the  authority  of  defendant  and  the  rest 
tff  the  provisional  ^directors  of  the  Company,  the  said  deposit 
of  22.  2$.  per  share :  and  plaintiff  received  from  the  said  bank 
the  following  receipt,  filled  up  in  a  form  printed  at  the  foot  of  the  letter 
of  allotment  as  sent  to  the  plaintiff. 

<<  Dover  and  Deal  Railway, 
"No.  "January  28th,  1846. 

"Received  the  sum  of  10502.,  on  account  of  the  provisional  directors 
of  the  above-named  Company.  For  the  Commercial  Bank  of  London. 
A.  G.  Hall.    10602." 

The  subscribers'  agreement  above  set  forth  was  executed  by  the  plain- 
tiff in  respect  of  the  said  500  shares  on  the  29th  January,  1846. 

In  the  beginning  of  February,  1846,  Mr.  Hook  applied  to  plaintiff  to 
take  further  shares  in  the  Company,  and  called  plaintiff's  attention  to 
the  printed  circular.  The  plaintiff  required  some  further  assurance, 
and  said  that,  if  Mr.  Hook  would  bring  him  a  letter  written  by  the 
snthority  of  the  directors,  he  would  take  other  shares.  Mr.  Hook  pro- 
mised to  endeavour  to  do  so,  but  subsequently  returned,  and  said  that 
the  board  had  broken  up  for  the  day,  so  that  he  could  not  bring  any 
letter  from  them,  and  handed  the  plaintiff  the  following  letter  written 
hj  himself  without  seeing  the  board. 

«<  7  Coleman  Street,  8d  February,  1849L 

<'  Dear  Sir,  Dover  and  Deal  Railway. 

I  enclose  you,  agreeably  to  my  promise,  the  printed  letter  setting 
forth  the  terms  this  Company  has  made  with  The  South  Eastern  Com- 
pany, the  original  of  which  was  revised,  approved  of,  and  passed  by 
the  board  of  that  Company.  I  also  enclose  you  the  announcement  the 
committee  of  this  Company  has  made  to  the  public;  by  ♦which  r^qi o 
yon  will  observe  the  guarantee  they  give  for  the  return  of  the  ^ 
whole  of  the  deposits  in  the  event  of  their  not  obtaining  an  Act ;  which 
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guarantee  they  have  made  in  pursuance  of  one  they  have  receiyed  from 
The  South  Eastern  Railway  Company."    Signed  by  Mr.  Hook. 

In  this  letter  was  enclosed  a  copy  of  the  circular  of  24th  January, 
1846.  Plaintiff  then,  agreed  to  take  1500  more  Aares:  and,  on  3d 
February,  1846,  received  a  letter  of  allotment  for  750  shares  in  the 
Company,  to  the  same  effect,  and  issued  by  the  same  authority,  as  his 
first-mentioned  letter  of  allotment,  accompanied  by  another  copy  of 
the  circular  of  24th  January,  1846,  also  so  issued.  And,  on  the  same 
day,  letters  of  allotment  for  750  other  shares,  of  the  same  effect,  and 
issued  by  the  same  authority,  and  accompanied  by  similar  letters  also 
BO  issued,  were  forwarded  to  Messrs.  Elliot,  Fielder,  and  Barnes,  at  the 
plaintiff's  request,  and  as  his  nominees,  he  not  wishing  to  appear  as 
holder  in  his  own  name  of  so  many  shares. 

On  4th  February,  1846,  plaintiff  paid  the  deposit,  on  the  1500  shares, 
of  81502.,  in  the  same  manner  as  the  deposit  on  the  first  lot,  and  exe- 
cuted the  subscribers'  agreement  in  respect  of  the  750  shares  allotted 
to  him ;  and,  on  the  same  day,  Messrs.  Elliot,  Fielder,  and  Bames 
executed  the  same  in  respect  of  the  750  shares  allotted  to  them 
respectively. 

Upon  the  last-mentioned  execution  of  the  subscribers'  agreement  by 
the  plaintiff,  scrip  certificates  were,  by  the  authority  of  defendant  and 
the  other  members  of  the  said  managing  committee,  given  to  the  plain- 
tiff in  exchange  for  the  banker's  receipts  of  the  deposit  of  2Z.  2$.  each 
upon  the  said  500  and  1500  shares. 
*^1Q1      *^^®  ^^^^  ^^  ^^^  sci'ip  certificate  so  given  waa  as  follows. 

u  Dover  and  Deal  Railway  Company. 
<<  No.  506  to  510. 


«Five  shares. 

<«  This  is  to  certify  that  the  holder  hereof  is  the  proprietor  of  5 
^  shares  of  207.  each  in  the  above  undertaking,  on  which  a  deposit  of 
%  21.  28.  per  share  has  been  paid,  subject  to  the  fulfilment  of  the  con* 
3  ditions  of  the  Parliamentary  contract  and  subscribers'  agreement, 
^  which  have  been  duly  executed  in  respect  thereof. 
g.     «  London,  81st  January,  1846. 

I  "Albert  Contngham,  1   Provisional 

^  «H.  W.  Bbauclerk,    J    Directors. 

"J.  M.  Hook,  Secretary." 

« 

Before  the  second  lot  of  shares  was  applied  for  by  plaintiff,  Mr. 
Hook  explained  to  plaintiff  the  nature  of  the  guarantee  given  by  The 
South  Eastern  Railway  Company,  so  far  as  to  say  that  the  reason  of 
the  directors  of  The  Dover  and  Deal  Company  issuing  the  said  circular 
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was,  that  thej  had  a  guarantee  in  terms  from  The  South  Eastern  Com- 
pany against  all  expenses. 

The  vhole  of  the  remaining  shares  in  the  projected  Company  were 
allotted  in  like  manner  and  under  similar  circumstances.  The  scheme 
for  the  formation  of  the  said  Company  was  perfectly  fair  and  bon& 
fide,  and  was  only  abandoned  by  reason  of  the  determination  of  the 
group  committee  hereinafter  mentioned.  The  *standing  orders  p^qon 
of  both  Houses  of  Parliament  were  duly  complied  with.  A  bill  *- 
was,  in  the  session  of  1846,  promoted  by  defendant  and  the  said  other 
members  of  the  managing  committee,  in  the  House  of  Commons,  to 
authorize  the  construction  of  the  railway,  and  duly  prosecuted  by  them. 
But,  on  the  29th  June,  1846,  the  group  committee,  to  which  the  bill 
was  referred  in  consequence  of  the  large  number  of  projected  railway 
schemes,  reported  to  the  House  that  the  preamble  had  not  been  proved ; 
and  the  bill  was  lost :  and  no  bill  for  the  construction  of  the  said  pro- 
jected railway  was  ever  passed. 

The  deposit  made  with  the  Accountant-General,  in  compliance  with 
the  standing  orders  of  Parliament,  was  accordingly,  on  the  1st  July, 
1846,  received  back ;  and  out  of  the  deposit  so  paid  as  aforesaid,  de- 
fendant and  the  other  provisional  directors  of  the  Company,  subsequent- 
ly, on  4th  August,  1846,  returned  to  plaintiff  and  the  other  allottees  of 
shares  in  the  projected  Company  the  sum  of  12.  per  share.  The  residue 
of  the  deposits,  so  paid  by  plaintiff  and  other  allottees,  was  spent  upon 
the  reasonable  and  necessary  expenses  of  the  said  application  to  Parlia- 
ment, being  such  as  fell  within  the  terms  of  the  said  subscribers*  agree- 
ment, if  that  deed  gave  authority  to  the  directors  to  deal  with  the  de- 
posits as  against  plaintiff,  with  the  exception  of  a  small  balance  of  about 
809Z.,  which  was  subsequently  handed  over  to  the  oflSoial  manager  charged 
with  the  winding-up  of  the  Company  under  the  Winding-up  Acts  ;  but 
which  is  not  enough  to  satisfy  the  still  unpaid  expenses  of  the  applica- 
tion to  Parliament,  being  similar  expenses  4.0  those  before  mentioned. 

*0n  18th  December,  1846,  plaintiff  wrote  and  sent  to  the  pro-  r^on-i 
visional  directors  of  the  Company  a  letter  as  follows.  ^ 

«« To  the  directors  of  The  Dover  and  Deal  Railway  Company. 

« 14  Devonshire  Place ;  18th  December,  1846. 

<(  Gentlemen, — ^I  hold  1830  shares  of  The  Dov^r  and  Deal  Railway 
Company,  the  remainder  of  the  deposit  money  on  which,  amounting  to 
IZ.  2$.  per  share,  I  have  for  a  long  time  been  in  daily  expectation  of 
receiving  a  notice  from  you  to  apply  for,  in  pursuance  of  the  engage- 
ments subsisting  between  us.  Having  made  several  applications,  how- 
ever, at  the  office  to  your  solicitor  and  the  secretary,  without  being  able  to 
learn  when  you  purpose  to  return  the  said  remainder  of  the  said  deposit 
money,  and  a  period  of  six  months  having  now  elapsed  since  the  rejec- 
tion of  the  bill  by  Parliament,  I  have  to  request  that  you  will  be  pleased, 
without  further  delay,  to  repay  to  me  the  said  money,  amounting  to 
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201 3{.  I  have  to  add  that  I  shall  expect  to  be  paid  interest,  at  the 
rate  of  5L  per  cent,  per  annnm,  on  the  said  money,  commencing  from 
one  month  after  the  return  of  the  money  to  you  by  the  Accountant- 
General :  which  period,  together  with  the  interval  that  intervened  from 
the  rejection  of  the  bill,  I  think  was  amply  sufficient  to  enable  you  to 
make  the  necessary  arrangement  for  the  repayment  of  the  said  money. 
You  will  doubtless  remember  that,  in  addition  to  your  advertisements 
in  the  public  papers  promising  the  return  of  the  money,  and  the 
engagement  contained  in  your  circular  letter  to  me  which  accompanied 
the  allotment  of  shares,  and  dated  the  24th  of  January,  1846,  to  the 
same  effect,  I  hold  a  special  letter  of  guarantee  that,  in  the  event  of  the 
^Q^^^  Act  not  being  ^obtained,  the  directors  undertake  to  return  the 
^  whole  of  the  deposits  without  deductions ;  signed  by  the  solicitor 
to  the  Company,  and  written,  as  therein  stated,  by  the  direction  of 
your  board ;  and  on  the  faith  of  which  I  accepted  the  shares  and  paid 
the  deposit  on  them.'*     Signed  by  plaintiff. 

To  which  plaintiff  received  the  following  reply  on  or  about  the  date 
thereof. 

<«  Dover  and  Deal  Railway  Company,  No.  7,  Coleman  Street,  6tk 
January,  1847. 

<<  Sir, — In  answer  to  your  letter  of  the  18th  ultimo,  addressed  to  the 
board  of  this  Company,  I  am  directed  to  inform  you  that  they  have  not 
yet  been  able  to  obtain  a  settlement  with  The  South  Eastern  Company  ; 
but  that  they  have  taken  proceedings  against, them  for  that  purpose^ 
the  results  of  which  will  be  communicated  to  the  shareholders  imme- 
diately it  is  known.  And  I  am  desired  to  add  that  the  directors  will 
at  all  times  be  ready  and  happy  to  afford  yon  any  information  upon 
the  subject  you  may  require.    I  am,  Sir,  your  most  obedient  servant, 

«  J.  M.  Hook,  Sec'j* 

«  Francis  Mowatt,  Esq're." 

The  plaintiff  being  unable  to  obtain  a  return  of  the  balance  of  his 
deposit  money,  commenced  an  action  in  January,  1847,  in  the  Court  of 
Exchequer,  against  Mr.  Thompson,  one  of  the  managing  committee  of 
the  Company,  but  was  ultimately  nonsuited  in  that  action,  on  the 
ground  that  Mr.  Thompson  had  not  joined  until  after  Mr.  Mowatt  had 
paid  his  deposit.  The  present  action  was  then  brought,  and  came  on 
for  trial  at  the  sittings  after  Trinity  Term  in  the  year  of  our  Lord 
1850 :  when  it  was  arranged  that  the  trial  should  stand  over  till  the 
*^2^1  ^^^^^  should  be  seen  of  an  action  which  *had  been  brought  by 
^  the  managing  committee  of  the  Company  against  Mr.  McGregor, 
the  chairman  of  The  South  Eastern  Railway  Company,  in  respect  of 
their  undertaking  before  alluded  to,  and  in  which  action  the  plaintiffs 
had  obtained  a  verdict.  The  judgment  signed  by  the  plaintiffs  in  the 
action  against  the  chairman  of  The  South  Eastern  Company  was  after- 
If ards  reversed  in  the  Exchequer  Chamber,  the  Judges  of  which  decided 
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that  the  undertaking  before  alluded  to  was  not  binding  either  on  The 
South  Eastern  Company  or  Mr.  McGregor.  The  Soath  Eastern  Com- 
paDj  and  Mr.  McGregor  have  repudiated  any  liability  to  The  Dover 
aod  Deal  Company  or  its  managing  committee. 

At  the  tria],  the  defendant  took  the  following  objection,  which  raised 
the  question  for  the  opinion  of  the  Court. 

1.  That  the  contract  (if  any)  to  return  the  deposit  on  the  terms  con« 
tained  in  the  circular  accompanying  the  letters  of  allotment  became 
merged  by  the  execution  by  the  plaintiff  of  the  subscribers'  agreement, 
the  same  being  an  instrument  under  seal. 

2.  That,  assuming  that  the  said  deed  did  not  operate  as  a  mergeri 
the  plamtiff  thereby  authoriaed  the  directors  to  expend  the  deposits  in 
the  mode  pointed  out,  so  that  the  moneys  in  question  never  became 
moneys  had  and  received  to  the  use  of  the  plaintiff. 

3.  That  the  letter  of  allotment,  and  the  accompanying  circular, 
amounted  only  to  a  proposal  which  never  was  accepted ;  or,  if  such 
letter  and  circular,  or  the  banker's  receipt,  or  scrip,  amounted  to  a 
contract,  they  or  one  of  them  ought  to  have  been  stamped. 

4.  That  the  plaintiff  cannot  recover  in  respect  of  the  ^shares  r^ooA 
Babscribed  for  by  Dr.  Elliott,  Mr.  Fielder,  and  Mr.  Barnes.  '- 

5.  That  the  letter  of  the  plaintiff  of  the  18th  December,  1846,  is  not 
a  sufficient  demand  of  interest  within  stat.  8  &  4  W.  4,  o.  42,  s.  28^  tc 
entitle  the  plaintiff  to  recover  interest  on  the  deposits. 

The  Court  are  to  draw  such  inferences  of  fact  as  a  jury  ought ;  and 
Itfcfa  inferences  of  fact  as  the  Court  think  right  are  to  be  stated  in  any 
special  verdict  which  may  be  framed. 

The  question  for  the  opinion  of  the  Court  is :  Whether  the  verdict 
for  the  plftintiff  should  stand,  either  wholly  or  in  part;  and)  if 
so,  for  what  amount ;  or  whether  a  nonsuit  ahould  be  entered,  or  new 
trial  had. 

The  case  was  argued  in  last  Term.(a) 

WiUe$j  for  the  plaintiff.-^-There  is  no  distinction  between  the 
several  sets  of  shares.  In  each  case,  by  the  circular,  the  allotment 
and  the  payment,  there  is  a  contract  that  the  directors  will  return  the 
whole  deposit  if  the  Act  is  not  obtained.  The  money  belongs  to  the 
pkintiff ;  and  he  is  the  proper  party  to  sue  for  it.  Even  the  beneficial 
interest  is  his ;  though  it  would  be  enough  if  he  were  a  trustee  for  his 
nominees. 

First,  there  can  be  no  merger.  The  contract  now  sued  upon  is 
between  the  plaintiff  and  defendant :  the  subscribers'  deed  is  not  between 
the  same  parties,  but  between  the  several  subscribers  and  the  two 
trustees,  Messrs.  Brook  and  Forrest.  And  the  contract  in  that  deed  is 
distinct  from  that  sued  on. 

(«)  November  8,  0,  and  10,  1853.  Before  Lord  Campbell,  C.  J.,  Coleridge  and  Wightman,  Ji. 
Brie,  J.,  was  preeent  during  the  earlier  part  of  the  argument  on  November  9. 
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*^2^1  *^^^^j  ^^®  contract  is  not  snperseded  by  that  contained  in  the 
-^  deed.  The  deed  contains  no  release  or  waiver  of  liability.  Nor 
If  as  it  contemplated  that  one  should  be  substituted  for  the  other :  the 
execution  of  the  deed  by  the  plaintiff  is  one  of  the  considerations  for 
•the  contract  sued  on.  That  it  does  not  affect  the  contract  constituted 
by  the  circular,  the  letter  of  allotment  and  the  payment  of  the  deposit, 
was  decided,  in  effect,  by  Mowatt  and  Elliott's  Case,  8  De  G.  M*N.  k 
•G.  254.  It  was  there  held,  by  Lord  Chancellor  Cranworth,  and  by  the 
Lords  Justices  K.  Bruce  and  Turner,  that,  on  the  winding  up  of  this 
Company,  the  present  plaintiff  could  not  be  required  to  pay  a  call,  inas- 
,much  as,  between  him  and  the  directors,  the  directors  were  liable  for 
the  costs  of  winding  up :  and  their  Lordships  held  that  the  signature 
of  the  subscribers'  deed  did  not  alter  this  liability :  Lord  Cranworth 
said  :{a)  « It  was  urged  in  argument  that  he"  (the  present  plaintiff) 
<<  signed  the  deed  after  he  had  entered  into  the  agreement.  No  donbt 
where  there  is  an  agreement,  and  in  order  to  cairy  that  agreement  inte 
.effect  the  party  executes  a  deed,  the  deed  is  that  which  is  primfi  facie  to 
be  taken  as  speaking  the  intention  of  the  parties ;  but  that  was  not 
what  was  meant  here ;  it  never  was  meant  that  the  deed  should  be  an 
embodiment  of  the  agreement;  on  the  contrary  the  agreement,  the 
^arantee,  was  something  entirely  collateral  to  the  deed.  The  directors 
jsaid  to  Mr.  Mowatt,  <  If  you  will  execute  the  deed,  we  will  indemnify 
you;'  he  did  execute  the  deed,  and  now  they  say,  <We  are  not  the  per* 
sons  to  indemnify  you.'  I  think  they  entirely  fail  in  that  argument." 
^noc-i  [Lord  Campbkll,  C.  J. — Does  the  indemnity  ^clause  in  the  deed 
^  really  create  any  relation  which  would  not  exist  without  it? 
Would  not  an  agreement  to  return  the  money,  if  the  Act  was  not  ob- 
tained, be  implied  ?  And  would  not  a  claim  on  such  implied  agreement 
be  answered  by  the  fact  that  the  money  had  been  expended  in  attempt* 
ing  to  obtain  the  Act  ?  And  is  not  that  tantamount  to  an  indemnity, 
up  to  the  amount  of  the  deposit  ?]  That  seems  to  be  so :  and  the  ques- 
tion therefore  is,  how  far  the  express  and  unqualified  agreement  to 
return  the  money,  in  case  the  Act  is  not  obtained,  varies  the  liability. 
And.  even  if  the  indemnity  clause  in  the  deed  can  take  effect,  it  mast 
be  enforced  by  a  cross  action.  [Wi^htman,  J. — Probably  it  was  taken 
for  granted  that  The  South  Eastern  Railway  Company  would  carry  their 
agreement  into  effect,]  That  must  have  been  so :  and,  had  this  taken 
place,  thft  plaintiff  would  unquestionably  have  been  entitled  to  recover 
back  t^^  whole  deposit :  and  his  rights  can  surely  not  be  affected  by  the 
refusal  of  The  South  Eastern  Railway  Company :  the  act  of  that  Com- 
pany is  not  made  a  condition  of  the  defendant's  promise.  According 
to  id )  general  policy  of  the  law,  the  expense  of  an  abortive  attempt 
ougfit  to  fall  on  the  projectors,  as  appears  by  Walstab  v.  Spottiswoode, 
15  M.  &  W.  501. t    The  form  of  deed  seems  to  have  been  originally 

(a)  S  De  a.  M'N.  4  9.  26<w 
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projected  by  the  original  directors  vith  a  view  to  their  own  indemnifi- 
cation; and  then,  in  order  to  obtain  subscribers,  they  offer,  as  one  of 
the  indacements  to  persuade  parties  to  subscribe,  an  unquaHfied  under- 
taking to  return  the  deposit  in  the  event  of  the  Act  not  being  obtained : 
this  fhcfis  the  directors  in  the  same  position  as  the  defendant  in  Wal- 
8tab  p.  Spottiswoode. 

^Nezt,  as  to  the  stamp.  It  is  true  that,  when  a  contract  is  r^nooj 
msdenpof  several  writings,  one  of  these  must  be  stamped.  But  '- 
there  is  here  no  complete  contract  by  writing :  the  terms  of  the  circular 
and  letter  of  allotment  are  accepted  only  by  the  plaintiff  making 
the  payment  and  executing  the  subscribers'  contract  and  the  Parlia- 
mentary agreement.  In  such  a  case  no  stamp  is  required ;  VoIIans  v. 
Jletcher,  1  Ezch.  20.t  [Lord  Campbell,  G.  J. — The  language  of  the 
Stamp  Act  is  :  <<  whether  the  same  shall  be  only  evidence  of  a  contract, 
or  obligatory  upon  the  parties  from  its  being  a  written  instrument."(a)] 
The  evidence  must  be  of  a  contract  in  writing,  whether  or  not  writing 
be  by  Uw  essential  to  the  creation  of  such  a  contract.  The  same  objec- 
tion was  taken  in  Ward  v.  Lord  Londesborough,  12  Com.  B.  252  (E. 
C.  L  K,  voL  74),  but  was  unsuccessful.  It  is  true  that  there  the  plain- 
tiff had  not,  as  has  been  done  here,  signed  the  subscribers'  agreement : 
bnt,  according  to  Clements  v.  Todd,  1  Exch.  268,t  payment  of  the  deposit 
placed  him  in  the  same  position  as  if  he  had.  Willey  v.  Parratt,  8  Exch. 
211,t  Edgar  v.  Blick,  1  Stark.  464,  Drant  v.  Brown,  8  B.  &C.  665  (E. 
G.  L.  R.  vol.  10),  Chaplin  v.  Clarke,  4  Exch.  408,t  and  Moore  v.  Gar- 
wood, 4  Exch.  681,  are  all  authorities  in  favour  of  the  plaintiff.  In  the 
case  last  mentioned  the  Court  refused  to  presume,  without  express  evi- 
dence, that  a  letter,  which  was  not  produced,  but  to  which  a  letter  pro- 
duced was  proved  to  be  an  answer,  was  so  entirely  on  the  same  terms 
with  the  letter  produced  as  to  constitute  with  it  a  written  agreement. 
Here  the  letter  of  allotment  contained  a  condition  ^avoiding  the  r^ooo 
allotment  if  the  money  was  not  paid  and  the  documents  executed :  ^ 
that  is  a  new  term,  and  varies  from  the  terms  of  a  simple  application  : 
the  application  and  allotment  therefore  constitute  no  contract  at  all :  it 
is  the  payment  alone  that  makes  the  letter  of  allotment  other  than 
unilateral. 

Lastly,  as  to  the  interest.  The  question  is,  whether  the  plaintiff's 
letter  of  18th  December,  1846  satisfies  the  condition  imposed  by  stat« 
3  &  4  W.  4,  c.  42,  s.  28,  <<  so  as  such  demand  shall  give  notice  to  the 
debtor  that  interest  will  be  claimed  from  the  date  of  such  demand  until 
the  term  of  payment."  The  letter  certainly  does  give  notice  of  a 
demand  from  an  earlier  day :  the  plaintiff  demands  therefore'  too  much : 
but  be  does  demand  enough ;  the  less  is  contained  in  the  greater.  [Lord 
Campbell,  C.  J. — ^May  it  mean  that  he  will  not  be  contented  with  less 
than  what  he  names?    If  he  had  named  less,  perhaps  he  would  have 

(a)  But.  68  O.  S,  0.  IS4.    Sebedvle.    Part  L  tit.  Agr^tmtnt. 
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been  paid.]    The  interest  is  calculated,  not  from  the  earlier  day,  bat 
from  the  date  of  the  demand. 

Byle%^  Serjt.|  contri.*— A  distinction  most  be  made  between  the  shares 
assigned  to  the  plaintiff  and  those  allotted  to  his  nominees.  As  to  the 
latter,  the  shares  not  being  transferable,  the  directors  dealt  pnly  with 
the  actual  allottees:  the  Parliamentary  contract  and  subscriber's  agree- 
ment were  to  be,  and  in  fact  were,  executed  by  them,  not  by  the  plain- 
tiff, who  must  be  considered  only  as  making  the  payment  for  them; 
and  they  are  the  proper  parties  to  maintain  the  action;  the  obligation 
to  execute  and  the  right  to  recover  must  be  in  the  same  persons.  Mow- 
att  would  not,  in  respect  of  these  shares,  be  bound  by  the  indemnity 
clause  in  the  deed. 

*^291      *^^^  question  as  to  the  merger  becomes  unimportant  upoa 
^  either  view  as  to  the  next  question. 

The  next  question  is,  whether,  if  there  was  a  contract  anterior  to  th« 
execution  of  the  subscribers*  deed,  that  contract  is  superseded  by  the 
deed.  Now  the  agreement  insisted  on,  to  return  the  deposit,  was  no 
more  than  the  law  would  imply ;  and  the  express  contract  therefore 
does  not,  in  this  respect,  vary  the  position  of  the  parties.  Then  the 
clause  in  the  subscribers'  deed  provides  for  the  indemnity  of  the  direc- 
tors, whether  or  not  the  Act  shall  be  obtained ;  and  there  is  power 
given  to  the  directors  to  apply  the  funds  for  obtaining  the  Act.  Now 
these  terms  are  not  required  by  the  Parliamentary  standing  orders ;  of 
which  the  Court  will  take  judicial  notice;  Lake  v.  King,  1  Saund.  131: 
the  plaintiff  might  have  refused  to  sign  it :  Ashpitel  v.  Sercombe,  5 
JSxch.  147  :t  the  parties,  therefore,  in  executing  the  deed,  were  domg 
more  than  carrying  out  the  supposed  pre-existing  contract.  They 
therefore,  after  such  execution,  stand  in  a  legal  relation  to  be  deter* 
mined  by  the  deed.  [Lord  Campbell,  C.  J. — Suppose  The  Sosth 
Eastern  Railway  Company  had  paid  the  expenses,  so  as  to  enable  thi 
directors  to  return  the  deposit.]  The  money  would  then  have  bees 
applicable  to  the  return  of  the  deposit.  [Coleridge,  J. — As  money 
had  and  received.  Lord  Campbell,  C.  J. — ^Suppose  the  deposit  had 
been  all  spent  before  The  South  Eastern  Railway  Company  made  the 
payment.]  There  would  then  not  have  been  money  had  and  received 
to  the  use  of  the  allottees,  unless  there  had  been  an  express  consent, 
by  the  directors,  to  hold  the  money  so  paid  to  the  use  of  the  allottees. 
The  subscribers'  deed  authorized  the  directors  to  apply  the  deposits  to 
^qoA-i  the  obtaining  of  the  ^Act;  and  the  previous  contract  did  not 
J  control  this ;  Watts  v.  Salter,  10  Com.  B.  477  (E.  C.  L.  R.  vol 
70).  In  that  case  it  was  held  that,  in  the  absence  of  fraud,  the  plain- 
tiff could  not  recover  for  money  had  and  received,  under  circumstances 
similar  to  those  of  the  present  case,  except  that  there  the  undertaking 
to  return  the  money  was  implied,  and  not  express  as  here.  [Lord 
CampbblLi  C.  J. — Li  it  quite  clear  that  there  was  such  an  implied  under- 
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Ukiog  in  that  case  ?]  It  seems  so,  from  Nockels  v.  Crosby,  8  B.  ft  C. 
814  (E.  C.  L.  B.  vol.  10).  [Lord  Campbell,  C.  J. — In  this  case,  the 
contract,  under  which  the  plaintiff  says  he  is  to  have  the  money  returned, 
eontemplated  the  execution  of  the  subscribers'  deed.]  It  is  not  shown 
that  the  deed  contemplated  by  both  parties  was  to  be  in  these  terms. 
If  the  plaintiff  had  not  chosen  to  exchange  the  receipts  for  scrip,  he 
need  not  have  executed  the  deed :  and  the  effect  of  the  original  contract 
seems  to  be  that,  if  he  stopped  there,  he  was  to  have  his  money  back 
on  the  failure  to  obtain  the  Act ;  but  that,  if  he  went  on,  executed  the 
deed  and  took  the  scrip,  then  he  was  bound  by  the  terms  of  the  agree- 
ment. [Lord  Campbell,  C.  J. — ^Tou  must  take  it  as  if  all  was  done 
nno  flata.]  That  is  scarcely  reconcileable  with  Watts  v.  Salter.  But, 
supposing  the  whole  contemporaneous,  some  effect  must  be  given  to  the 
indemnity  clause  in  the  deed ;  and  the  plaintiff's  construction  gives 
none.  The  original  undertaking  is  to  return  the  deposits  themselves, 
not  a  Bum  equivalent  to  them :  the  deed  expressly  authorises  the  appli^ 
cation  of  the  d^osits,  with  a  clause  exempting  the  directors  from  losa. 
It  is  suggested  that  the  indemnity  clause  may  be  carried  into  effect 
by  a  cross  action ;  but  the  Court  will  so  construe  the  whole  as  to  avoid 
drcnity. 

*0n  the  question  of  stamp,  Ward  v.  Londesborough,  12  Com.  1-4, ooi 
B.  25*2  (E.  C.  L.  B.  vol.  74),  is  certainly  an  authority  in  favour  ^ 
of  the  plaintiff,  so  far  as  relates  to  the  shares  first  allotted  to  him  in  his 
own  name.  As  to  the  other  shares,  if  the  plaintiff  contracted  with  the 
defendant  at  all,  the  contract  was  complete  as  soon  as  the  directors,  in, 
answer  to  his  written  application  (which  must  be  understood  to  be  an 
application  on  the  terms  of  the  first  contract),  sent  the  letter  of  allot* 
nent:  there  was  then  a  complete  contract,  wholly  in  writing,  requiring 
a  stamp. 

As  to  the  interest,  the  letter  of  18th  December,  1846,  does  not  satisfy 
the  condition  of  stat.  8  &  4  W.  4,  c.  42,  s.  28.  That  is  a  statutory 
condition :  (« so  as  such  demand  shall  give  notice  to  the  debtor  that  inte- 
rest will  be  claimed  from  the  date  of  such  demand  until  the  term  of 
payment."  The  letter  claims  the  interest  from  another  date.  The 
intention  of  the  statute  was  that  the  party  receiving  the  notice  should 
be  informed  what  interest  was  payable :  it  is  no  answer  to  this  to  say 
that  the  less  is  included  in  the  greater :  the  demand  of  the  greater 
frostrates  the  object  of  the  Act.  The  analogy  of  a  prior  demand  in 
the  case  of  a  tender  is  applicable :  if  too  much  is  demanded  it  is  no 
demand.  Besides,  the  letter  does  not  state  down  to  what  time  the 
interest  is  claimed  :  the  claim  should  be  <«  until  the  term  of  payment :" 
it  rather  seems  that  the  claim  is  meant  to  be  down  to  the  date  of  the 
demand. 

Waiti^  in  reply.— Watts  v.  Salter,  10  Com.  B.  477  (E.  C.  L.  R.  voL 
70),  is  no  authority  in  a  case  where,  as  here,  the  execution  of  the  dee4 
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is  itself  a  part  carrying  out  of  an  agreement  which  expressly  gnarantee« 
the  repayment  of  the  deposit.  In  Ashpitel  v.  Sercombe,  5  Exch.  1474 
^oqn-i  ^^®  decision  was  that  the  plaintiff  might  ^recover  the  deposit 
^  although  he  had  not  signed  the  agreement :  that  has  no  applica- 
tion here.  And,  further,  it  is  manifest  that  the  deed  here  was  what 
the  letter  of  allotment  contemplated :  no  other  deed  is  shown ;  and  tbb 
deed  is  prepared  on  or  about  1st  January,  1846-;  but  the  application 
for  shares  is  not  till  26th  January,  1846.  If  a  cross  action  were  brougbt, 
it  would  be  stopped  in  equity.  The  doctrine  of  avoiding  circuity  of 
action  applies  at  law  only  when  the  parties  to  the  two  cross  contracts 
are  the  same.  This  doctrine  is  relied  upon  in  the  third  reason  given  by 
the  judges  in  Salmon  t^.  Webb  and  Franklin,  3  H.  L.  Ga.  510,  518. 
As  to  the  stamp :  there  can  be  no  distinction  between  the  two  sets  of 
ebares.  If  the  plaintiff  can  recover  at  all  in  respect  of  the  second  set, 
it  is  because  the  contract  is  wholly  his ;  and  then  the  contract  is  made 
up  in  part  of  that  which  is  not  written,  as  in  the  case  of  the  other 
ahares.  Our.  adv.  vtdL 

Lord  Campbell,  C.  J.,  in  this  term  (January  18th),  delivered  the 
judgment  of  the  Court. 

Having  considered  this  case,  and  examined  all  the  authorities  cited 
during  the  argument,  we  are  of  opinion  that  the  plaintiff  is  entitled  to 
recover. 

He  seems  clearly  to  have  a  prim&  facie  case,  if  the  deed  is  not  taken 
into  consideration ;  for,  although  the  sum  sought  to  be  recovered  was 
spent  by  the  provisional  directors  in  the  promotion  of  the  scheme,  there 
is  here  an  express  undertaking,  in  the  event  of  the  bill  not  beiDg 
obtained,  to  return  the  whole  of  the  deposits  without  deduction.  If  tbe 
bill  was  introduced  into  Parliament,  some  expense  must  have  been 
#000*1  incurred  by  *the  directors,  which,  without  the  undertaking,  tbej 
-*  might  have  deducted  from  the  deposits,  the  bill  being  lost  :  bot 
the  undertaking  shows  that  the  expense  was  to  be  borne  by  the  directors, 
and  not  to  be  thrown  upon  the  scrip-holders. 

We  are  now  to  see  the  effect  of  the  deed,  coupled  with  the  nndertak* 
ing  of  The  South  Eastern  Counties  Railway  Company,  and  the  dealings 
between  that  Company  and  the  provisional  directors  of  the  Deal  and 
Dover  Company.  Looking  merely  to  the  letter  of  allotment  and  the 
deed,  the  deed  would  justify  the  directors  in  applying  the  deposits  to 
the  promotion  of  the  scheme ;  and  the  amount  so  applied  by  them  couM 
not  be  recovered  back  by  the  scrip-holders.  But  the  contract  between 
these  parties  is  to  be  collected  from  all  the  documents  and  fact?  stated 
in  the  special  case.  And  this  contract,  we  think,  was,  that,  in  tbe 
events  which  have  happened,  the  whole  of  the  deposits  should  be  re- 
turned without  deduction.  Due  weight  must  be  given,  not  only  to  the 
express  undertaking  by  the  directors,  but  to  the  undertaking  of  Tbe 
South  Eastern  Counties*  Railway  Company.    This  is  referred  to  in  tbe 
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circular,  and  is  made  the  foundation  of  the  undertaking  of  the  Deal 
aod  Dover  directors  to  their  scrip-holders.  If  The  South  Eastern 
Coanties  Railway  Company  had  performed  their  undertaking,  it  waa 
admitted  in  the  argument  that  this  action  would  be  maintainable.  But 
surely  the  directors  took  upon  themselves  the  risk  (whatever  it  might 
be)  of  The  South  Eastern  Counties  Railway  Company  not  performing 
their  undertaking.  The  undertaking  of  the  directors  in  the  circular  i» 
not  qualified  by  that  or  any  other  contingency.  In  the  action  against 
The  South  Eastern  Counties  Railway  ^Company,  the  decision  r^ioq^ 
of  the  Court  of  Exchequer  Chamber,  by  possibility,  may  be  ^ 
reversed  by  the  House  of  Lords ;  and,  at  any  rate,  the  Deal  and  Dover 
directors  seem  to  be  the  parties  to  suffer,  if  they  have  negligently, 
entered  mto  an  invalid  contract  with  third  parties,  which  they  held  out 
to  be  sufficient  to  justify  them  in  absolutely  undertaking  to  return  the. 
vhole  of  the  deposits  without  deduction. 

Bat  various  objections  were  made  at  the  trial,  on  which  the  opinion 
of  the  Court  is  desired. 

Ist.  That  the  contract  to  return  the  deposit  on  the  terms  contained 
in  the  circular  became  merged  by  the  plaintiff's  execution  of  the  deed* 
We  do  not  think  that  there  was,  first,  one  contract  by  the  allotment 
and  the  payment  of  the  deposit,  and,  then,  another  by  the  deed.  It 
appears  to  us  that  all  the  documents  enter  into  one  contract,  and  that 
thej  have  the  same  effect  as  if  they  had  all  been  signed  and  delivered 
unojlatu.  This  is  not  a  case  in  which  the  doctrine  of  a  simple  contract 
merging  in  a  specialty  can  apply ;  for  the  deed  is  not  between  the  same 
parties  as  the  simple  contract ;  and  the  subject-matter  contracted  for 
is  different. 

Secondly.  It  is  said  that,  at  all  events,  the  deed  deprives  the  plain- 
tiff of  his  remedy,  by  authorizing  the  directors  to  prosecute  the  scheme 
with  the  deposits,  and  agreeing  to  indemnify  them.  This  certainly 
vould  be  so,  were  it  not  for  the  express  undertaking  by  the  directors 
to  return  the  deposits  without  deduction,  in  consequence  of  the 
expected  indemnity  from  The  South  Eastern  Counties  Railway  Com- 
pany. But  this  undertaking  distinguishes  the  present  case  from  the 
eases  relied  upon  by  the  defendant.  Promises  are  to  be  construed 
according  to  the  sense  in  which  the  promisor  *must  be  supposed  r^eooe 
to  wish  and  to  believe  that  the  promise  should  be  understood  by  ^ 
the  promisee ;  and  we  cannot  doubt  that  the  directors  of  The  Deal  and 
Dover  Company  wished  and  believed  the  allottees  of  their  shares  to 
onderstand  that,  after  they  had  paid  the  deposit,  obtained  the  banker's 
receipt^  exchanged  it  for  the  scrip  certificate,  and  executed  the  deed^ . 
they  were  sure  to  have  the  whole  deposit  returned,  if  the  bill  should 
iiot  pass.  The  deed  which  the  plaintiff  did  execute  had  been  prepared 
before  the  circular  was  issued ;  and  it  is  evidently  the  deed  referred  to 
u^  the  letter  of  allotment.    It  cannot,  therefore,  be  supposed  that  the 
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directors  intended  that  the  plaintiff,  by  executing  that  deed  (he  being 
bonnd  to  execute  it  before  he  could  have  the  scrip  certificate),  wbs  to 
lose  all  benefit  from  their  express  undertaking,  which  they  gare  as  an 
inducement  to  him  to  become  a  shareholder. 

The  next  objection  is  upon  the  stamp  laws.  But  it  is  allowed  tliat 
the  case  of  Ward  v.  Lord  Londesborough,  12  Com.  B.  252  (E.  G.  L.  R 
Tol.  74),  in  the  Common  Pleas,  referred  to  in  the  argument,  is  an 
express  authority  to  show  that,  as  far  as  the  five  hundred  shares  allot- 
ted to  the  plaintiff  in  his  own  name  are  concerned,  no  stamp  was  neces- 
sary. We  entirely  approve  of  that  decision ;  and,  further,  we  think 
that,  for  this  purpose,  no  distinction  can  be  made  between  these  shares 
and  the  shares  aUotted  to  the  nominees  of  the  plaintiff  for  his  benefit, 
there  being  no  perfect  contract  evidenced  by  writing  with  respect  to 
any  of  them.  This  seems  in  conformity  with  what  is  laid  down  bj 
Patteson,  J.,  in  delivering  the  judgment  of  the  Exchequer  Chamber,  in 
Chaplin  v.  Clarke,  4  Exch.  408.t 

^oocn  *The  only  remaining  point  is  as  to  the  interest.  The  demand 
^  in  the  plaintiff's  letter  of  18th  December,  1846,  does  not  follow 
the  very  words  mentioned  in  stat.  8  &  4  W.  4,  c.  42,  s.  28 :  but  we  think 
it  a  suflScient  compliance  with  that  statute,  as  it  gives  abundant  notice 
to  the  defendant,  that,  if  he  keeps  the  plaintiff's  money  longer  in  his 
hands,  he  will  be  held  liable  for  interest  upon  it  from  the  time  he  is 
served  with  the  demand  till  the  time  of  payment  of  the  principal. 

Upon  the  whole,  we  are  of  opinion  that  the  verdict  for  the  plaintiff 
for  principal  and  interest  ought  to  stand. 

Judgment  accordingly. 


The  QUEEN  v.  The  Overseers  of  the  Township  of  MANCHESTER. 

Jan.  25. 

The  tresnirer  of  a  eoonty  court  wu  lesseo,  under  sUt  0  4  10  Viet  o.  06,  i.  4$,  of  a  bidldinf  nsei 

for  the  coart-honse,  and  for  other  pnrpoaes  of  the  Act,  ezdniiTely. 
Held :  that  neither  the  treasurer,  nor  any  one  else,  had  each  an  occupation  of  the  building  m  te 

be  liable  in  reipeot  thereof  to  poor  rate,  under  staL  43  Slix.  e.  2. 

On  appeal  by  H.  T.  Hulton,  treasurer  of  the  county  court  of  Lan- 
cashire,  holden  at  Manchester,  against  a  rate  for  the  relief  of  the  poor 
of  the  township  of  Manchester  in  Lancashire,  the  Sessions  amended 
the  rate  by  striking  out  the  whole  of  the  assessment  after  mentioned, 
subject  to  a  case  of  which  the  material  parts  were  as  follows. 

The  premises  rated  consist  of  a  building  situate  within  the  township 
of  Manchester,  called  the  county  court  of  Lancashire,  holden  at  Man- 
chester, of  which  the  appellant  is  to  be  deemed  the  person  liable  to  be 
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rated,  if  any  person  or  persons  whatever  is  or  are  liable  to  be  rated  in 
tespect  thereof. 

*Th6  following  is  a  copy  of  the  assessment  appealed  against,  r^ioq^ 
so  far  as  material  to  the  question  decided.  ^ 


Kaint  of  Owner. 

Kame  of  Ooeupior. 

Deaisription  of  Property 
rated.    Nicholas  Croft 

GroM  BflUmatod 
Rental. 

Rateablo 
Valae. 

Sir  Oiwald  Hosley. 

H.  T.  Holton. 

Coonty  Coart 

£200. 

iies. 

Of  the  grounds  of  appeal,  the  8d,  4th,  and  5th  only  are  materiaL 
They  are  as  follows. 

(< Third:  That  the  premises,  for  or  in  respect  of  which  I  am  rated 
and  assessed  as  above  mentioned,  are  nsed  for  public  purposes  only;  and 
that  I  am  not  a  beneficial  occupier  thereof. 

"Foarth :  That  the  said  premises"  <<  are  not  by  law  liable  to  be  rated 
or  assessed  in  and  by  the  said  rate  or  assessment ;  inasmuch  as  they 
are  used  for  the  sole  purpose  of  transacting  the  business  of  a  county 
court,  established  and  carried  on  under  and  according  to  the  provisions 
of  an  Act,"  &c.  (9  k  10  Vict.  c.  96). 

"Fifth:  That  the  said  premises"  <<  are  not  by  law  liable  to  be  rated 
to  the  relief  of  the  poor  of  the  said  township." 

It  is  to  be  taken  as  admitted :  That  the  said  building  is  rented  ex- 
cksirely  for  the  purpose  of  transacting  the  business  of  a  county  court, 
established  and  carried  on  under  and  according  to  the  provisions  of  stat. 
9  &  10  Vict.  c.  95.  That  the  appellant  is  treasurer  of  the  said  county 
court,  under  the  provisions  of  the  said  Act.  That  the  appellant,  as 
BQch  treasurer,  has  been  and  is  the  lessee  of  the  said  building  in'^trust 
for  the  purposes  of  the  said  Act  of  Parliament,  according  to  the  pro- 
TisioDs  of  the  48th  section  thereof.  That  all  fees  received  by  the 
officers  of  the  said  county  court  are  duly  ^disposed  of  according  r^nnei 
to  the  provisions  in  that  behalf  of  the  said  Act.  That  the  ap-  '- 
pellant  is  in  no  way  connected  with  or  interested  in  the  said  building 
except  as  aforesaid. 

That  the  district  of  the  said  county  court  includes  other  townships 
besides  the  township  of  Manchester,  and,  amongst  others,  the  following 
townships,  namely  Manchester,  Ardwick,  &c.  (naming  28  others). 

If  this  Court  shall  be  of  opinion  that  either  the  appellant  or  any 
person  or  persons  whatever  is  or  are  liable  to  be  rated  in  respect  of  the 
Baid  premises,  then  the  said  order  of  Sessions  amending  the  rate  is  to 
be  set  aside,  and  the  rate  is  to  be  confirmed :  if  otherwise,  the  same 
order  to  stand  confirmed,  and  the  rate  to  be  amended  accordingly. 

CowUngy  in  support  of  the  order  of  Sessions. — The  building  is  used 
for  public  purposes  only :  there  is  no  beneficial  occupier.  Its  utility  is 
confined  to  the  litigants  subject  to  the  jurisdiction.  By  stat.  9  &  10 
Vict.  e.  95,  SB.  2,  56,  districts,  ate  to  be  assigned  for  which  oonnty^ 
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courts  are  to  be  held,  and  the  judge  is  to  hold  them  in  the  district  at 
Buch  places  as  the  Crown  shall  have  ordered.  By  sect.  48  the  trea> 
snrer,  appointed  under  sect.  23  by  the  Commissioners  of  the  Treasarj, 
and  paid  by  salary  out  of  the  consolidated  fund,  is,  when  necessarr,  to 
hire  or  otherwise  provide  messuages  and  lands  fit  for  holding  the  court 
and  for  the  offices  thereof;  and  they  are  vested  in  him  «<in  trust  for 
the  purposes  of  this  Act."  By  sect.  51  he  may  borrow  money,  to  be 
repaid  out  of  the  general  fund  provided  by  the  Act,  under  sect.  52, 
from  the  court  fees.  There  is  nothing  to  make  a  beneficial  occupation 
by  any  one.  (The  Court  then  called  on  the  other  side.) 
j^rtOQ-i       *Pa8hlei/j  contrd.. — It  cannot  be  said  that  the  property  is  of 

^  no  value  to  any  one :  the  actual  litigants,  perhaps  all  entitled  to 
have  recourse  to  the  court,  are  benefited  by  the  building.  It  is  the 
common  case  of  a  trustee  rated  for  a  beneficial  cestui  que  trust.  [Lord 
Campbell,  C.  J. — ^But  must  not  the  benefit  be  pecuniary,  or  sometbisg 
of  the  kind,  something  specifically  profitable  ?]  It  is  not  necessary 
that  the  trustee  himself  should  have  a  beneficial  interest ;  Birkenhead 
Dock  Trustees  v.  Birkenhead  Overseers,  2  E.  &  B.  148  (E.  C.  L.  R.  vol. 
75) ;  nor  that  the  parties  ultimately  benefited  should  have  a  specific 
pecuniary  interest ;  Begina  v.  Wallingford  Union,  10  A.  &  E.  259  (E. 
C.  L.  R.  vol.  37),  Governors  of  the  Bristol  Poor  v.  Wait,  5  A.  &  E.  1 
(E.  C.  L.  R.  vol.  31).  The  last  two  cases  cannot  be  distinguished  from 
the  present ;  for  there  can  be  no  distinction  between  the  benefit  accru- 
ing to  a  particular  body  of  rate-payers  and  that  accruing  to  all  resident 
within  the  local  limits  of  a  particular  jurisdiction.  A  fund  is  proTided^ 
from  the  fees  of  the  Court,  out  of  which  the  expenses  of  cleaniDg, 
lighting,  and  warming  the  court  house  are  defrayed ;  sect.  55.  [Wight- 
man,  J. — If  any  liability  to  the  rate  could  be  shown,  the  rate  might  be 
defrayed  out  of  that  fund :  that  is  all.]  Where  any  benefit  arises,  an 
occupation  by  a  trustee  is  enough  to  raise  the  liability,  within  stat.  43 
Eliz.  c.  2 ;  Regina  v.  Harrogate  Commissioners,  15  Q.  B.  1012  (E.  C. 
L.  R.  vol.  69),  Rex  v.  The  Mayor,  Ac,  of  York,  6  A.  &  E.  419  (E.  C. 
L.  R.  vol.  33).  If  the  treasurer  let  the  building  it  would  clenrly  be 
liable.  It  is  incumbent  on  those  who  deny  the  liability  of  premises 
undoubtedly  valuable  to  show  something  in  the  statute  giving  an  ex- 
emption. 
♦8401       *^^^^  Campbell,  C.  J. — I  can  find  no  enactment  making  any 

-^  one  liable  in  respect  of  those  premises :  possibly  such  an  enact- 
ment might  have  been  politic :  but,  in  the  absence  of  any  such,  it  most 
be  shown  that  the  trustee  has  an  occupation  beneficial  either  to  himself 
or  to  others  for  whom  he  is  trustee.  Mr.  Pa%hleyy  I  think,  can  scarcely 
have  meant  to  argue  seriously  that  such  a  benefit  exists  in  respect  of 
the  fees  paid  by  the  suitors  and  applicable  to  the  hire  of  the  court,  and 
to  the  keeping  it  in  a  fit  state  for  being  used.  That  benefit  is  quite 
unconnected  with  any  occupation.    Who  then  are  the  cestui  que  trosta  ? 
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Surety  the  Qaeen^B  subjects  in  general  cannot  be  so  considered,  as  de« 
riviDg  a  specific  benefit.  I  find  no  person  occapying  beneficially  withifl* 
Stat.  43  Eliz.  c.  2,  and  am  therefore  of  opinion  that  there  is  no  liability^ 
to  rate. 

CoLEBiDOB,  J. — ^I  am  of  the  same  opinion.  It  is  not  material 
whether  the  premises  were  rateable  before  they  were  nsed  in  this  way': 
we  are  to  look  to  the  natare  of  the  present  occnpation.  The  present' 
occupier  is  the  treasarer.  Does  he  occupy  beneficially  for  himself? 
The  litigants  do  not  occupy  at  all.  Beneficial  occupation  exists  when' 
something  is  raised  which,  to  some  extent,  is  enjoyed  by  th^  occupiers : 
but  there  is  nothing  of  the  sort  here:  and  that  is  what  distinguisbeb- 
the  case  from  Regina  t^.  Harrogate  Commissioners,  15  Q;  B.  1012  (B. 
0.  L.  B.  vol.  69),  and  others  which  haye  been  mentioned. 

WiQHTMAN,  J. — I  am  of  the  same  opinion.    Mr.  ^Pmhley  has  r^iq^^ 
not  shown  that  any  one  derives  any  profit  at  all  as  occupier :  and  ^ 
the  case  therefore  is  not  within  stat.  48  Eliz.  c.  2. 

(No  fourth  Judge  was  present.)  Order  of  Sessions  affirmed. 


The  QUEEN  v.  BENNETT  and  Others.    Jan.  25. 

Slit  11  k  12  Viet  e.  110,  s.  3  (which  enacta  that  the  eoits  iDcnrred  for  paupers  rendered  irre- 
HOTtble  by  stat  9  A 10  Viot  c.  e0|  shall,  when  the  parish  is  comprised  in  an  Union  formed  under 
lUL  4  A  5  W.  4,  e.  76t  be  charged  to  the  common  fund  of  such  Union)  is  inapplicable  to  the 
esse  of  a  paaper  who  is  irremovable  by  his  baring  no  known  settlement,  although  he  haf 
Mflided  witfaont  interruption  for  fire  years,  so  as  to  be  irremoTable  if  settled  elsewhere. 

DowDBSWELL,  in  last  Term,  obtained  a  rule  calling  on  the  prosecutor 
to  show  cause  why  the  allowance  of  Edward  Murrell,  Esquire,  auditor 
of  the  Gloucestershire  and  Monmouthshire  Poor  Law  Audit  District, 
of  the  sums  of  2Z.  8«.  9(2.,  54/.  13«.  8t2.,  and  182.  11«.  7d.,  charged  in 
the  accounts  of  the  Westbury  upon  Severn  Union,  in  Qloucestershire 
(brought  up  by  certiorari  (a) ),  should  not  be  quashed  or  disallowed, 
and  why  the  said  sums  should  not  be  paid  to  the  said  common  fund  by 
the  township  of  East  Dean,  in  the  said  Union.  On  notice  to  the  audi- 
tor and  the  overseers  of  East  Dean.  By  the  affidavits  on  which  the 
certiorari  was  obtained  it  appeared  that  the  extraparochial  parts  of  the 
Forest  of  Dean,  in  Oloucestershire,  were,  previously  to  1842,  wholly 
exempted  from  the  operation  of  the  statutes  for  the  relief  of  the  poor, 
and  no  provision  existed  for  the  maintenance  or  settlement  of  the  poor 
therein.  That  by  stat.  5  &  6  Vict.  *c.  48,(6)  the  extraparochial  r^qio 
parts  of  the  Forest  of  Dean  were  divided  into  two  townships,  by  •- 

(a)  Stsl  7  ib  S  Viet.  e.  101,  s.  35. 

(6)  «To  proTide  for  the  relief  of  the  poor  in  the  Forest  of  Dean  and  other  eztraparocblal 
plices  in  and  near  the  hundred  of  Saint  Briarers  in  the  count/  of  Qloaoester." 
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the  names  of  East  Dean  and  West  Dean ;  and  that,  by  sect.  2,  it  was 
enacted,  that  each  of  the  said  townships  should  thenceforth  and  for  erer, 
from  and  after  the  passing  of  the  said  Act,  maintain  its  own  poor,  and, 
for  the  purposes  of  the  Act,  he  vested  with  such  and  the  like  powers, 
privileges,  and  immunities,  and  he  subject  to  the  same  laws,  authorities, 
and  regulations,  as  other  townships  in  England  and  Wales  maintainiDg 
their  own  poor.    That  pursuant  to  the  said  Act,  afterwards,  in  1843, 
the  Poor  Law  Commissioners  added  the  said  township  of  East  Dean  to 
the  said  Westburj  upon  Severn  nnion.(a)    That  Thomas  Dawe,  a  pan- 
per,  was  born  in  that  eztraparochial  part  of  the  Forest  of  Dean  called 
the  township  of  East  Dean,  in  1821,  and  had  never  gained  a  settlement 
in  any  other  township,  parish,  or  place ;  and  that  he  had  never  gained 
a  settlement  in  that  township.     That  he  had  lived  and  inhabited  in  the 
same  part  of  the  Forest  of  Dean  the  whole  of  his  life,  and,  whilst  so 
inhabiting,  had  become  and  been,  with  his  wife  and  family,  chargeable 
to  and  relieved  with  out-door  relief  by  .the  township  of  East  Dean, 
during  the  half-year  ended  25th  day  of  March,  1853.     That  his  father 
and  mother  were  inhabitants  of,  and  resided,  so  far  as  could  be  ascer- 
tained, in  the  same  extraparochial  part  of  the  said  Forest ;  and  that 
there  was  no  evidence,  and  it  could  not  be  ascertained,  that  either  of 
HiOAO']  them,  or  any  of  their  parents,  had  ever  ^obtained  or  were  en- 
-'  titled  to  any  settlement  in  any  parish  or  place  whatsoever.   That 
the  sum  expended  by  the  said  township  of  East  Dean  in  the  out-door 
relief  of  the  said  Thomas  Dawe  during  the  said  half-year  ended  25tb 
day  of  March  last  amounted  to  21.  8s.  9(2.,  and  that  sum  formed  part 
of  and  was  included  in  the  item  of  8632.  9«.  4f  df.  charged  in  the  book 
of  account  of  the  said  Union  to  the  common  fund  of  the  said  Union. 

That  Joseph  Bennett  and  two  others,  being  guardians  of  the  poor  of 
the  parish  of  Westbury  on  Severn,  forming  part  of  the  said  Union,  and 
rate-payers  of  the  said  parish,  objected  on  the  audit  to  the  said  charge 
of  22.  8s.  9(2.  to  the  said  common  fund,  contending  that  it  should  be 
charged  to  the  township  of  East  Dean. 

The  aflSdavit  also  set  out  objections  made  in  respect  of  various  sums 
which  were  disbursed  for  the  relief  of  other  paupers  residing  in  East 
Dean,  and  which  were  charged  by  the  auditor  to  the  common  fund  of 
the  Union  under  the  same  circumstances.  Notice  of  application  for 
the  certiorari,  on  these  grounds,  had  been  given  to  the  auditor.  The 
auditor  returned  the  items;  and  added  that  his  reason  for  allowing 
them,  stated  and  declared  in  thov  book  of  accounts,  was :  <<  because  the 
said  Thomas  Dawe  and  the  said  other  poor  persons,  having  resided  in 
East  Dean  more  than  five  years  before  they' were  relieved  as  above 
mentioned,  had  not  been  settled  in  such  township,  were  in  my  judgment 
irremovable  therefrom,  by  reason  of  an  Act/'  &c.  (9  k  10  Vict.  o.  66) , 

(a)  Seel  S. 
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nvai  therefore,  and  also  because  it  did  not  sufficiently  appear,  nor  was 
it  shown  to  me,  that  the  said  Thomas  Dawe  and  the  said  other  poor 
persons  had  not  respectively  settlements  either  by  themselves  or  derived 
bj  them  respectively  in  some  parish  or  township  *other  than  r^iA^  ^ 
the  said  township  of  Dean,  that  the  costs  incurred  in  their  '- 
relief  were  properly  chargeable  to  the  common  fund  of  the  said  Union 
by  yirtne  of  the  8d  section  of  the  11th  k  12th  Victoria,  chapter  110." 

Alexander  and  Phipsanj  for  the  auditor,  and  B.  Hall^  for  the  town- 
ship of  East  Dean,  now  showed  cause.-— The  sums  in  question  were 
properly  charged  upon  the  common  fund  of  the  Union.  Stat.  11  k  12 
Vict.  c.  110,  s.  8,  enacts  that,  after  the  80th  September,  1849,. all  the 
costs  incurred  in  the  relief  of  a  pauper  who,  «  not  being  settled  in  the 
parish  where  he  resides,  shall,  by  reason  of  some  provision  of  stat.  9 
k  10  Vict.  c.  66,  « be  or  become  excepted  from  the  liability  to  be 
removed  from  the  parish  where  he  resides,  shall,  where  the  said  parish 
shall  be  comprised  in  any*'  union  founded  under  stat.  4  &  5  W.  4,  c. 
76,  "be  charged  to  the  common  fund  of  such  union."  Now  it  is  clear 
that  the  paupers  never  were  settled  in  East  Dean,  their  place  of  resi- 
dence, which  was  extraparochial  until  the  passing  of  stat.  5  &  6  Vict. 
C.48;  the  question,  therefore,  is.  Whether,  having  no  settlement  in  the 
parish  in  which  they  reside,  they  are,  further,  irremovable  under 
stat.  9  &;  10  Vict.  c.  66.  [Lord  Gampbbll,  G.  J. — ^Is  it  contended 
<m  the  other  side  that  they  do  not  belong  to  the  category  of  the  irre- 
morable,  but  rather  of  the  unsettled  T]  There  appear  no  grounds  for 
such  an  objection.  The  auditor  states,  in  his  return  to  the  writ,  that 
BO  evidence  was  laid  before  him  to  show  that  they  had  no  settlements 
elsewhere.  [GoLBBiDGB,  J. — ^According  to  your  argument,  the  expenses 
incurred  in  the  relief  of  all  paupers  who  have  resided  for  five  years  in 
East  Dean,  and  have  no  settlement  elsewhere,  would  be  chargeable  upon 
the  common  fund  *of  the  Union.]  The  argument  certainly  goes  r^^o^  r 
to  that  extent.  [Lord  Gampbbll,  G.  J. — The  irremovability  '- 
referred  to  in  stat.  11  &  12  Vict.  c.  110,  s.  8,  is  only  irremovability 
onder  the  provisions  of  stat.  9  &  10  Vict.  c.  66.  Does  the  present  case 
eome  within  the  latter  statute  7]  It  would  appear  to  do  so :  it  cannot 
be  contended  that  the  rules  laid  down  in  that  statute  as  to  irre- 
moTability  are  not  to  apply  except  where  the  place  of  .settlement  is 
bown.  [CoLBBmoB,  J. — ^A  pauper  is  removable  from  a  parish, 
iiot  because  he  is  not  settled  in  that  parish,  but  because  he  is  settled 
in  another.] 

PaehUy  and  Dawde$weUy  contri,  were  stopped  by  the  Court. 

Lord  Gampbbll,  G.  J. — ^The  attempt  to  throw  these  expenses  upon 
the  common  fund  of  the  union  is  very  unjust.  The  expenses  incurred 
in  the  relief  of  paupers  who  are  not  settled  in  the  parish  in  which  they 
roside  are  chargeable  upon  the  common  fund  of  the  Union  only  where 
^  paupers  are  irremovable  under  stat.  9  &  10  Yict.  o.  66.    Here  they 


845  BEOIXA  v.  BENNETT.    H:  T.  1854. 


are  irremovable,  bat  not  by  reason  of  that  statute ;  they  are  iiremetable 
irithout  it.  The  auditor  was  dearly  wrong  in  his  decision ;  and  the 
rule  must  be  made  absolute. 

CoLERiDGB,  J. — ^I  am  of  the  same  opinion.    The  whole  question  here 
is  whether  the  auditor  has  construed  stat.  11  k  12  Vict,  c  110,  s.  3, 
rightly.    I  think  it  is  clear  that  the  present  case  is  not  within  that 
statute.    Would  the  paupers  here  have  been  removable  to  some  other 
place,  but  for  an  unint^rupted  five  years'  residence  ?   Clearly  not ;  and 
*^±fn  ^^^^^^^^^  ^^^  auditor  was  wrong  in  ^charging  the  expenses  in- 
^  curred  in  their  relief  to  the  common  fund  of  the  Union. 
WiOflTMAN,  J. — ^The  Act  clearly  does  not  apply. 
(N6  fourth  Judge  was  present.) 

Bule  absolute,  with  costs  to  be  paid  by  the  overseers  of 
East  Dean.(a) 

(a)  Reported  hj  Frtndf  EDis,  Esq. 


GAMBIEB,  appellant,  v.  The  Overseers  of  the  Poor  of  the  parish  of 
LYDFOBD  in  DEYONSHIBE,  respondents.    Jan.  25. 

Under  >Ut  13  A  14  Viot  e.  39,  the  directors  of  convict  prieoni  hired  land  and  hnildingf^  to  be 
lued  as  a  conTict  estahlidiment  for  the  conflnement  and  employment  of  eonvicted  prieoaers. 

Part  of  the  lands  were  oecnpied  as  a  prison,  a  boilding  within  which  prisoners  were  confined,  and 
within  which  were  also  a  hoose  and  garden  occupied  by  the  goTemor,  and  also  dwellings  oecn- 
pied by  other  officers  of  the  establishment;  no  more  was  oceupied  by  the  goremor  or  <^IIeen 
than  was  necessary  for  the  proper  disohaige  of  their  duties  and  the  adequate  acoommodatioa 
of  their  families.  The  directors  assigned  the  honses,  kc,  to  them ;  and  they  had  no  discretion 
in  this  respect  Held :  that  no  one  was  rateable  in  respect  of  the  prison  or  any  other  of  the 
matters  above  mentioned. 

Within  the  precincts  of  the  prison  was  a  eoach-hoase  and  stabling,  oecnpied  by  the  f^remor,  of 
an  extent  greater  than  was  necessary  to  enable  him  to  perform  his  duties.  Held :  that  ths 
governor  was  rateable  in  respect  of  this  excess. 

Within  the  precincts  was  a  building  occupied  as  a  canteen  for  the  sale  of  beer  to  the  prison  olEcen. 
No  profit  was  derived  therefrom  beyond  what  was  sufficient  to  pay  the  wages  of  a  man  who 
supplied  the  beer.    Held :  that  the  oeenpier  was  rateable. 

Outside  the  precincts,  but  in  the  same  parish,  were  buildings  occupied  by  the  chaplain  of  the 
prison,  by  Uie  medical  officer,  and  persons  employed  in  the  prison :  none  occupied  more  than 
was  necessary  for  the  discharge  of  their  duties  and  the  adequate  accommodation  of  their  funl- 
lies.  The  dwellings  were  assigned  to  them  by  the  directors ;  and  they  had  no  dianetien  as  to 
their  place  of  residence.  Held :  that  these  occupiers  were  rateable.  Per  Lord  Campbdl»  C  J^ 
and  Wightman,  J. ;  dissentiente  Coleridge,  J. 

Part  of  the  premises  outside  the  prison  were  occupied  by  m  grocer,  whe  supplied  goods  to  the 
residents  of  the  conviot  establishment  and  others,  on  his  own  account.  Held :  that  the  occnpsr 
was  rateable. 

Part  of  the  premises  consisted  of  land  outside  the  prison,  within  the  same  parish :  upon  this  the 
oonvicts  were  employed ;  and  the  proceeds  were  disposed  of  exclusively  for  the  benefit  of  the 
establishment    Held :  that  the  occupation  of  such  land  imposed  a  liability  to  poor-rate. 

On  8th  April,  1852,  a  rate  for  the  relief  of  the  poor  of  the  parish 
*^71  ^^  I^ydford  in  the  county  of  Devon  *was  made,  in  which  James 
-^  Mark  Gambier^  Esquire,  the  governor  of  the  Convict  Prison  at 
Dartmoor  in  the  said  county^  was  rated  and  assessed  as  follows* 
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The  ease  set  oat  the  entry :  the  only  material  parts  were  the  fol- 
loving. 


Name  of 
Oeeupier. 

Name  of 
Owner. 

Deaeription  of 
Proper^  raled. 

Name  of  SituaUon  of 
Proper^. 

Gross 

estimated 
RenUl. 

Rateable 
Vfllae. 

GoTenior  of 
Conricta. 

Prince  of 
Walei. 

Land  and 
Baildingi. 

Bnndlestone. 

30 

9. 

0 

rf. 

0 

£ 
20 

0 

0 

The  Oorenior 
of  Conviete. 

OoTemment, 

or  Prinee  of 

Walei. 

Land  and 
Buildings. 

For  the  wbole  of  the 
Property    rented     by 
the  Go^eniment  of  the 
Prinee  of  Wales,  con- 
sisting of  booses,  bar- 
racks, Prison  of  War 

Dartmoor. 

a    * 

•  * 

•  • 

280 

0 

0 

• 

Oambier  having  appealed  against  the  rate  to  the  SeBBions,  and  notice 
of  such  appeal  having  been  given,  a  case  was,  by  consent  of  parties,  and 
by  order  of  Erie,  J.,  stated  for  the  opinion  of  this  Court,  pursuant  to 
Stat.  12  k  IS  Vict.  c.  45,  s.  11.  The  material  parts  of  the  case  were 
u  follows. 

The  «(land  and  buildings"  secondly  mentioned  in  the  assessment 
are  rented  by  the  Directors  of  convict  prisons  from  the  Duchy  of  Corn- 
vail,  ander  a  lease  dated  Slst  December,  1852,  for  a  term  of  ninety* 
oine  years  from  29th  September,  1850,  subject  to  a  yearly  rent  of  234i 
lOi.,  and,  after  the  expiration  of  the  first  twenty-two  years  of  the  said 
term,  subject  to  certain  additional  rents  for  the  land  which  should  have 
been  brought  into  cultivation;  and  subject  also  to  certain  royalties  on 
peat,  &c.,  which  should  be  raised  or  gotten,  and  which,  or  the  products 
of  which,  should  be  carried  off  the  premises  whether  for  sale  or  other- 
vise  :  which  lease  was  granted  on  the  surrender  of  a  former  lease  of 
30th  Jane,  1851. 

*The  lease  of  Slst  December,  1852,  states  that  the  buildings  r^qio 
and  part  of  the  waste  land  thereby  demised  are  to  be  used  as  a  '- 
convict  establishment,  for  the  confinement  and  employment  of  convicted 
prisoners,  in  (among  other  occupations)  the  reclaiming  and  cultivating 
the  lands  thereby  demised,  pursuant  to  covenants  therein  contained, 
snd  for  purposes  connected  therewith,  and  contains  a  covenant  by  the 
lessees  to  use  all  the  premises  thereby  demised  as  and  for  a  convict 
ostablishment  and  purposes  connected  therewith,  and  not  for  any  other 
purpose  whatsoever,  unless  with  the  consent  of  the  lessor.  The  direc- 
tors to  expend,  within  five  years  from  the  commencement  of  the  term, 
the  snm  of  15,000/.  in  substantially  repairing  the  buildings  upon  the 
demised  premises ;  to  reclaim,  improve,  and  cultivate  so  much  of  the 
lands  as  should  be  capable  of  being  reclaimed,  improved,  and  cultivated ; 

U 
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and  the  term  to  be  determinable  on  the  29th  day  of  September,  1854, 
or  on  the  29th  day  of  September  in  any  subsequent  year,  by  either 
party  giving  twelve  months'  notice  to  determine  the  same.  The  lease 
also  contains  a  power  for  the  lessor,  in  certain  events,  at  any  time  after 
29th  September,  1872,  without  notice,  to  re-enter  upon  and  resume 
possession  of  part  of  the  waste  land  thereby  demised,  and  also  deter- 
mine the  lease  of  the  « minister's  house"  and  appurtenances  on  29th 
September,  1854,  or  on  29th  September  in  any  subsequent  year,  oa 
giving  twelve  months'  notice. 

The  prison  and  buildings  connected  therewith  have  been  used  by  the 
directors  as  a  convict  establishment,  pursuant  to  the  terms  of  the  lease 
of  80th  June,  1851,  from  the  commencement  of  the  said  term  until  the 
^QAQn  surrender  of  that  lease,  and  thenceforth  to  the  present  *tiine, 
-*  pursuant  to  the  terms  of  the  said  mentioned  lease :  and  the  land 
included  in  both  the  existing  leases  has  during  all  that  time  been  occu- 
pied by  the  directors,  together  with  the  prison ;  and  the  convicts  have 
beei\  employed  in  the  improvement  and  cultivation  thereof;  and  about 
fifty  acres  have  been  brought  into  a  good  state  of  cultivation ;  and  more 
is  in  the  course  of  being  reclaimed  and  cultivated.  The  coat  of  the 
improvements  and  cultivations  necessary  to  fit  the  establishment  for 
the  reception  of  convicts,  and  of  the  erection  of  all  new  buihlings,  have 
been  paid  out  of  the  Home  Office  convict  estimates. 

The  rent  and  taxes  (including  property  tax,  highway  rates,  tithes  and 
poor-rates),  and  also  the  salary  of  the  governor,  which  has  been  fixed 
at  5002.  per  annum,  have  been  and  are  paid  out  of  the  same  fund. 

The  produce  of  the  land  (part  of  which  has  been  converted  into  a 
kitchen  garden  for  the  use  of  the  establishment)  is  either  consumed  in 
the  establishment  or  sold ;  the  amount  received  from  such  sales  being 
placed  to  the  service  of  the  prison  expenditure,  thus  reducing  the  amount 
drawn  from  the  convict  estimates.  The  peat  dug  from  off"  the  land  is 
consumed  as  fuel  in  the  prison,  and  also  in  the  manufacture  of  gas  for 
prison  consumption.  No  part  of  the  produce  of  the  land  has  been  sold 
or  disposed  of  otherwise  than  as  above  mentioned. 

A  house  within  the  precincts  of  the  prison,  and  a  small  strip  of  land 
occupied  therewith  as  a  garden,  have  been  assigned  to  and  are  occupied 
by  the  governor  of  the  prison,  as  <<  quarters,"  together  with  atables, 
coachhouse,  and  outbuildings  used  for  the  governor's  house,  two  ponies, 
^otA-i  and  pony  carriage.  The  governor  is  required  *by  the  Secretary 
-'  of  State  to  keep  one  horse  for  use  on  the  public  service.  The 
governor's  house  consists  of  a  drawing-room,  a  dining-room,  a  kitchen, 
four  bed  rooms,  and  two  attics.  The  quarters  occupied  by  the  deputy 
governor,  the  assistant  chaplain  and  the  steward,  each  containing  & 
somewhat  less  number  of  rooms  than  the  governor's  quarters,  are  also 
situate  within  the  precincts  of  the  prison,  and  are  occupied  by  those 
officers  respectively.    All  the  above  quarters  are  occupied  rent  free. 
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At  some  little  distance  from  the  bailding  of  the  prison,  and  not  con- 
nected  with  it  by  boundary  wall,  or  otherwise,  is  a  row  of  eight  cottages, 
which,  if  rateable,  ought  to  be  assessed  at  902.  a  year.  Persons  employed 
in  the  prison  occupy  these  cottages ;  and  for  some  of  them  the  occu- 
piers pay  rent ;  and  in  other  cases  the  value  of  the  occupation  is  taken 
into  account  and  diminishes  the  wages  paid  to  such  occupiers. 

Near  these  cottages,  and  also  unconnected  with  the  building  of  the 
prison,  is  a  dwelling-house,  of  a  rateable  value  of  202.  a  year,  occupied 
by  the  <«  medical  officer"  of  the  establishment. 

And,  at  a  little  distance  from  this  house,  is  a  house  and  garden  occu- 
pied by  the  chaplain  of  the  establishment ;  and,  if  rateable,  is  of  the 
rateable  value  of  852;  a  year. 

In  addition,  a  great  part  of  a  building  called  <<  the  barracks,"  situate 
at  a  short  distance  from  the  prison,  has  been  assigned  as  quarters  for 
the  subordinate  officers  and  their  families :  and  another  part  of  these 
barracks  is  occupied  by  a  grocer,  who  resides  and  carries  on  his  business 
there  on  his  own  account,  supplying  goods  to  the  residents  in  the  convict 
establishment,  and  to  others  who  deal  with  him.  The  last-mentioned 
officers  or  *8ome  of  them  pay  rent  for  their  quarters  to  the  direc-  r^ior'^ 
tors ;  whilst  in  other  cases  it  is  calculated  in  their  wages  similar  '- 
to  the  cottages  in  the  row.  Each  officer  occupies  one  or  two  rooms 
according  to  the  number  of  his  family. 

No  more  rooms  are  occupied  by  the  governors  or  by  the  other  officers 
than  are  necessary  for  the  proper  discharge  of  their  duties  as  officers 
of  the  prison,  and  for  the  adequate  accommodation  of  the  families  of 
sach  of  them  as  are  married  m.en  and  have  families.  But  the  coach- 
house and  extent  of  stabling  of  the  governor  are  not  necessary  to  enable 
him  properly  to  discharge  his  duties.  The  several  officers,  however, 
hare  no  discretion  in  respect  of  the  houses  and  apartments  assigned  to 
them,  respectively ;  such  houses  and  apartments  being  so  assigned  by 
the  directors  of  prisons  for  their  occupations  as  such  officers. 

A  part  of  the  building  within  the  prison  walls  is  occupied  as  a  can- 
teen by  one  Samuel  Piper,  for  the  sale  of  beer  to  the  prison  officers,  jio 
profit  being  derived  therefrom  beyond  what  is  sufficient  to  pay  the 
wages  of  a  man  who  supplies  the  beer. 

All  the  rents  which  are  paid  by  any  of  the  officers,  and  the  proceeds 
of  the  land,  are  placed  to  the  service  of  the  prison  expenditure,  thus 
redacing  the  amount  drawn  from  the  convict  estimates. 

The  land  and  buildings  demised  by  the  said  lease  contains  in  the 
whole  thirty-three  acres,  or  thereabouts. 

The  land  and  buildings  called  Bundlestone,  is  situate  apart,  and  at  a 
distance  of  half  a  mile  from  the  prison  and  barracks  before  mentioned, 
snd  consists  of  8  acres  of  meadow  land,  worth  a  yearly  rent  of  11,  5s. 
per  acre,  50  acres  of  rough  land,  worth  a  yearly  rent  of  5«.  per  r^iqeo 
*ftcre ;  and  145  acres  of  waste  land,  if orth  a  yearly  rent  of  Is.  ^ 
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per  acre ;  and  of  a  small  farm-house :  and  these  premises  are  rented  by 
the  directors  of  convicts'  prisons  from  the  Duchy  of  Cornwall,  und^r 
a  lease  dated  7th  May,  1852,  for  a  term  of  thirty-one  years  from  29th 
September,  1850,  subject  to  a  rent  of  802.  a  year,  and  to  certain  royal- 
ties for  all  peat,  &c.,  which,  or  the  products  of  which,  should  be  sold, 
or  disposed  of  otherwise  than  for  the  use  of  the  convict  establishment. 
"^The  directors  employ  convicts  of  the  establishment  in  clearing  and  cul- 
tivating this  farm ;  and  all  its  proceeds  have  been  used  or  disposed  of 
for  the  benefit  of  the  establishment  and  not  otherwise. 

The  question  for  the  opinion  of  this  Court  was  stated  to  be : 
Whether,  under  the  circumstances  above  stated  in  respect  of  the 
<<land  and  buildings"  included  in  the  rate,  or  any  and  what  part 
thereof,  any  person  is  rateable  to  the  relief  of  the  poor.  If  the  Court 
shall  be  of  opinion  that  no  one  is  rateable  to  the  relief  of  the  poor  iu 
xespect  of  the  occupation  of  any  part  of  the  said  land  and  buildings, 
then  it  is  agreed  that  the  said  rate  shall  be  amended  by  striking  out 
the  assessment  on  the  appellant.  If  the  Court  shall  be  of  opinitm 
that,  in  respect  of  the  occupation  of  the  said  lands  and  buildings,  or 
,any  part  thereof,  any  one  is  rateable  as  aforesaid,  then  the  assessment 
on  the  appellant  is  to  stand  to  such  extent  as  the  Court  may  think  fit : 
and,  if  the  parties  should  differ  as  to  the  amount  at  which  the  rateable 
part  of  the  said  lands  and  buildings  ought  to  be  assessed,  the  question 
of  such  amount  shall  be  disposed  of  by  the  Court  itself  naming  a  sum, 
or  otherwise  as  the  Court  may  direct. 

^Qt-Q-j      *Iq  either  case  such  costs  are  to  be  paid  as  this  Court  shall 
-^  adjudge :  and  it  is  agreed  that  judgment  Qhall  be  entered  by  the 
;<Be8sions  accordingly. 

PaMej/y  for  the  respondents. — ^First,  as  to  the  prison.  It  is  found 
that  the  coach-house  and  extent  of  stabling,  occupied  by  the  governor 
within  the  walls,  are  <<  not  necessary  to  enable  him  properly  to  discharge 
his  duties."  The  governor  therefore  is  a  rateable  occupier;  Rex  v, 
Terrott,  8  East,  506.  And,  as  he  occupies  the  whole  together,  he  must 
be  rated  for  the  whole,  as  in  that  case.  Indeed  it  is  not  necessary  fto 
rely  upon  the  excess,  in  order  to  show  that  he  is  rateable  for  all  th^t 
he  occupies  in  the  prison.  In  Begina  v.  Temple,  2  E.  &  B.  160  (£.  C. 
L.  R.  vol.  75),  it  was  held  that  premises,  hired  by  the  Privy  Council 
.for  the  use  of  a  .normal  school,  on  which  the  principal  and  masters 
resided,  were  subjects  of  rate.  [Lord  Campbell,  C.  J. — There  is  a 
.difference  of  use,  at  any  rate,  in  the  two  cases.  There  the  parties  went 
voluntarily  for  instruction:  here  the  building  is  devoted  to  persons 
suffering  the  sentence  of  the  law.]  The  Court  has  repeatedly,  as  in 
Begina  v.  Sterry,  12  A.  &  E.  84,  92  (E.  C.  L.  B.  vol.  40),  expressed 
regret  that  the  mere  occupation  of  valuable  property  has  not,  without 
any  distinction  as  to  public  and  private  purposes,  been  deemed  sufficient 
to  constitute. a  rateability.    [GoLBBinaE,  J. — It  may  be  said  that  such 
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an  ezpressioa  of  regret  shows  how  strongly  it  was  felt  that  the  objec- 
tionable role  was  fixed.  Lord  Campbell,  C.  J. — You  had  better  clear 
the  way  by  discussing,  in  the  first  place,  the  qnestion  whether  any  one 
is  rateable  for  that  which  is.  mere  prison.]  Any  one  who  occupies  is  so. 
[Lord  Campbell,  *C.  J. — ^What  profit  does  the  prison  produce  ?]  ri^o^A 
The  case  is  like  that  of  a  lunatic  asylum,  which  is  rateable  in  ^ 
the  hands  of  a  private  person,  or  of  the  normal  school  in  Regina  v. 
Temple.  The  Privy  Council,  in  the  case  last  mentioned,  were  much  in 
the  same  position  as  the  directors  here,  under  stat.  IS  k  14  Vict.  c.  89. 
The  latter  are  not  servants  of  the  Crown,  but  <<  public  officers  appointed 
to  perform  certain  duties  assigned  to  them  by  the  Legislature,"  accord- 
ing to  the  distinction  laid  down  by  Lord  Lyndhurst,  C,  in  the  case  of 
The  Commissioners  of  Woods  and  Forests.(a)  The  leading  case  in 
layonr  of  the  non-rateability  of  property  occupied  for  a  public  purpose 
is  Bex  V.  The  Commissioners  of  Salter's  Load  Sluice,  4  T.  R.  780. 
Bat  that  case,  so  far  as  it  can  be  supported,  is  explained  by  this  Court 
in  Birkenhead  Dock  Trustees  v.  Birkenhead  Overseers,  2  E.  &  B.  148, 
157, 8  (E.  C.  L.  R.  vol.  75),  on  the  ground  that  the  Court  adopted  the 
constmetion  that  the  direction  of  the  local  act  <<  amounted  to  a  prohi- 
bition to  apply  the  tolls  to  the  payment  of  poor's  rate :"  and  the  same 
explanation  is  given  by  Lord  Campbell,  C.  J.,  in  Regina  v.  Temple,  2 
E.  k  B.  168  (E.  C.  L.  R.  vol.  75).  In  Rex  v.  St.  Luke's  Hospital,  2 
Borr.  1058,  the  hospital  was  held  not  rateable  because  it  was  vested  in 
ttnstees  who  had  no  interest ;  but  that  principle  has  been  disallowed  ip 
later  cases ;  Rex  v.  The  Mayor,  &c.,  of  Tork,  6  A.  &  E.  419  (E.  C.  L. 

B.  vol.  83),  Regina  v.  Harrogate  Commissioners,  15  Q.  B.  1012  (E. 

C.  L.  B.  vol.  69).  [Lord  Campbell,  C.  J. — That  is,  a  trustee  who 
occupies  but  takes  no  benefit  may  be  rated  if  his  cestui  que  trust  takes 
a  benefit.]  A  profitable  occupation,  though  in  the  ^carrying  out  r^or  ^ 
of  a  public  duty  or  a  charitable  trust,  creates  liability  to  rate ;  ^ 

Bex  V.  Hunday,  1  East,  584,  Rex  v.  Catt,  6  T.  R.  382,  Rex  v.  Hurdis, 
3  T.  R.  497,  Regina  v.  Ponsonby,  8  Q.  B.  14  (E.  C.  L.  R.  vol.  43) ; 
though  it  is  otherwise  where  there  is  no  occupation  at  all  except  what 
^^nsists  in  the  mere  appropriation  to  the  public  purpose ;  Lord  Amherst 
V.  Lord  Sommers,  2  T.  R.  872,  Regina  v.  Shoe,  4  Q.  B.  2.{b)  [WiGHT- 
HAK,  J.;  referred  to  Regina  v.  Shepherd,  1  Q.  B.  170  (E.  C.  L.  R.  vol. 
41).]  Several  questions  were  there  raised :  the  first  discussed  seems  to 
have  been  whether  the  gaoler,  matrons,  &c.,  were  occupiers ;  Regina  v. 
The  Justices  of  Worcestershire,  11  A.  k  E.  57  (E.  C.  L.  R.  vol.  89), 
was  relied  on,  where  it  was  held  that  the  justices  of  a  county  were  not 
liable  for  buildings  which  they  held,  to  be  used  as  a  county  hall,  courts 
of  justice,  and  judges'  lodgings.  [Lord  Campbell,  C.  J. — Possibly  it 
•may  not  be  too  late  to  reconsider  the  cases :  but  certainly  in  Regina  v. 

(a)  Vueoant  Canterbory  «.  The  Attorney- General,  1  PhUL  E.  808,  S24. 
(6)  See  3  B.  4  B^  113  (B.  C.  L.  R.  ▼oL  76). 

VOL.  m.— 80  V  2 
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Shepherd  it  was  taken  for  granted  that  there  could  be  no  ratealHlity 
in  respect  of  a  prison.] 

At  all  events,  the  governor  is  rateable  so  far  as  the  occupation  of 
the  coach-honse  is  not  necessary  for  the  discharge  of  his  duties ;  Be- 
gina  V.  Terrott,  3  East,  506. 

The  rateabilitj  in  respect  of  the  occupation  of  the  house  by  the 
grocer  will  probably  not  be  contested. 

As  to  the  cottages  and  other  dwellings,  including  the  barracks,  on 
the  outside  of  the  prison :  the  occupiers,  though  they  reside  for  the 
purpose  of  discharging  duties  in  the  prison,  are  beneficial  occupiers,  as 
^Q -^^  much  as  they  *would  be  if  the  dwellings  were  in  a  parish  different 
-*  from  that  in  which  the  prison  stands.  Whether  they  pay  rent, 
or  have  the  amount  of  rent  deducted  from  their  salary,  must  be  imma- 
terial as  to  rateability.  [Colbbidge,  J. — ^Is  the  case  different  from  that 
of  a  gamekeeper  who  is  allowed  to  occupy  a  house,  in  lieu  of  part  of 
his  wages,  and  who  yet,  if  he  occupies  merely  for  the  purpose  of  per- 
forming the  service  of  gamekeeper,  is  held  not  to  be  an  occupier,  the 
occupation  being  that  of  the  master  ?(a)]  The  question  is  whether 
there  is  here  an  occupation  under  stat.  48  Eliz.  c.  2.  The  case  of  the 
chaplain  b  a  fair  instance :  bow  can  he  be  said  not  to  occupy  benefi- 
cially, because  he  is  obliged  to  reside  near  the  prison  ? 

The  canteen  is  unquestionably  the  subject  of  beneficial  occupation. 

As  to  the  land,  there  is  nothing  to  show  that  it  does  not  produce 
profit.  The  case  therefore  falls  within  Oovernors  of  the  Bristol  Poor 
V.  Wait,  5  A.  &;  E.  1  (E.  G.  L.  B.  vol.  31),  and  Begina  v.  Wallingford 
Union,  10  A.  &  E.  259  (E.  C.  L.  B.  vol.  87).  It  can  make  no  differ- 
ence whether  the  land  is  occupied  in  this  way,  or  whether  the  directon 
let  it  to  a  farmer  who  contracts  to  employ  convicts  upon  it. 

Sir  A.  J,  JE.  OoeJAumj  Attorney-Greneral,  contri. 

As  to  the  prison  itself,  the  exemption  from  rate  is  established  by 
Begina  v.  Shepherd,  1  Q.  B.  170  (E.  G.  L.  B.  vol.  41).  And  so  far 
as  it  is  occupied  by  officers  exclusively  for  the  performance  of  their 
duties,  they  cannot  be  rateable :  and  this  includes  reasonable  accom- 
modation for  their  families  according  to  their  station  in  life.  [Lord 
Campbell,  G.  J. — That  is  so,  certainly.] 

i^nein^      *With  respect  to  the  excess  of  accommodation  enjoyed  by  the 
^  governor,  it  seems  that  Bex  t^.  Terrott,  8  East,  506,  is  conclusive 
in  favour  of  the  rateability. 

It  must  be  also  admitted  that  the  occupation  by  the  grocer  creates  a 
liability  to  rate. 

The  occupation  of  the  buildings  by  the  officers  without  the  prison, 
inasmuch  as  it  is  confined  to  such  occupation  as  is  essential  to  the  pro- 
per performance  of  their  duties,  cannot  in  principle  be  distinguished^ 
from  the  occupation  within  the  prison.     The  establishment  requires  the 

(a)  Bee  Bex  «.  Kelitem,  5  M.  A  &  ISS. 
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officers ;  and  they  are  placed,  vithoat  any  intention  on  their  own  part, 
on  premises  belonging  to  the  establishment.  What  difference  can  it 
make  whether  such  premises  are  within  or  without  the  walls  of  the 
bailding  principally  appropriated  to  the  purpose  of  confinement? 
[Lord  Campbell,  G.  J. — ^Your  principle  would  go  to  the  extent  of  ex- 
empting them  if  these  premises  were  in  one  parish  and  the  prison  in 
snother.]  That  is  not  an  absurd  result.  [Lord  Campbell,  G.  J. — ^I 
cannot  see  that  it  makes  any  difference  whether  the  officers  pay  rent  or 
hare  so  much  less  salary.]  It  certainly  would  make  no  difference  as  to 
premises  occupied  within  the  walls  :  and  there  can,  in  this  respect,  be 
BO  distinction  as  to  premises  within  or  without.  [Golbridqb,  J. — Sup- 
pose the  directors  to  say  to  the  chaplain.  We  require  you  to  reside  in  such 
a  street :  would  not  he  be  the  occupier  of  the  house  which  he  took, 
whether  it  was  let  to  him  by  the  directors  or  by  any  other  person  ?] 
As  much  so  as  if  the  apartments  were  within  the  prison ;  not  more. 
In  either  case  he  would  have  an  occupation  sufficient  to  support  an 
action  of  trespass.  All  buildings  *required  as  accessory  to  the  ruiotiQ 
prison  seem  to  come  within  the  same  principle.  *- 

The  authorities  appear  to  show  that  the  occupier  of  the  canteen  is 
rateable. 

As  to  the  land  on  which  the  conyicts  are  employed,  it  is  dcTOted,  not 
to  producing  profit,  but  to  carrying  out  the  public  purposes  of  the 
establishment.  [Wightman,  J. — How  do  you  distinguish  the  case  from 
Governors  of  the  Bristol  Poor  v.  Wait,  5  A.  &  E.  1  (E.  G.  L.  R.  vol. 
31)?]  In  that  case  the  Governors  occupied,  for  the  purposes  of 
their  parish,  land  out  of  the  parish :  here  the  parish  is  the  same ;  and, 
farther,  even  if  that  were  not  so,  the  purpose  is  public,  without  restric- 
tion to  parish  or  county.  [Lord  Gampbbll,  G.  J. — If  they  carried  on 
a  farm  profitably,  by  means  of  convicts,  in  another  parish,  devoting 
the  profits  to  the  establishment,  could  the  other  parish  be  deprived  of  the 
rateable  ground  7]  That  is  no  more  than  what  takes  place  in  many 
ehanges  of  the  mode  of  occupying.  [Golbbibgb,  J. — As  in  the  case 
of  bailding  a  county  gaol.(a)]  There  was  in  fact  a  profit  from  the 
work  of  the  prisoners  in  Regina  v.  Shepherd,  1  Q.  B.  170  (E.  G. 
L.  R.  vol.  41).  But  it  must  be  admitted  that  the  authorities  of  6o- 
Ternors  of  the  Bristol  Poor  v.  Wait,  5  A.  &  E.  1  (E.  G.  L.  R.  vol.  81), 
and  Regina  v.  WalKngford  Union,  10  A.  &;  E.  269  (E.  G.  L.  R.  vol.  37), 
are  strongly  in  favour  of  the  respondents,  on  this  point. 

Pa%hley^  in  reply,  was  desired  by  the  Gourt  to  confine  his  argument 
to  the  cases  of  the  residences  of  the  officers  of  the  establishment.  Rex 
r.  Hnrdis,  8  T.  R.  497,  the  case  of  the  ♦gunner,  who  occupied  a  r^ocg 
hattery  house,  the  property  of  the  Grown,  goes  further  than  is  '■ 
required  for  the  respondents  on  this  point.  And  in  Rex  v.  Terrott,  8 
East,  518,  the  Gourt  said :  <<  The  principle  to  be  collected  from  all  the 

(a)  See  Lord  Maiuileld's  renuurki  in  Kex  «.  St  Luke's  Hoipltal,  3  Burr.  1063,  4. 
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cases  on  the  subject  is,  that  if  the  party  rated  hare  the  use  of  the 

-building  or  other  subject  of  the  rate  as  a  mere  servant  of  the  Crown, 

or  of  any  public  body,  or  in  any  other  respect  for  the  mere  exercise  of 

ipublic  duty  therein,  and  have  no  beneficial  occupation  of  or  emolumcQt 

•resulting  from  it  in  any  personal  and  private  respect,  then  he  is  not 

rateable."    But  it  cannot  be  said  that  the  officers,  for  whom  a  residence 

.is  found,  derive  no  benefit  from  its  use.     In  the  case  of  the  Masters  in 

Chancery^  Holford  v.  Gopeland,  3  B.  &;  P.  129,  the  apartments  were 

.used  merely  for  business.  [Lord  Campbell^  C.  J. — The  Masters  could  no 

more  be  rateable  for  that  user  than  we  are  for  sitting  in  this  Court.] 

But,  if  in  either  case  a  residence  were  annexed  to  the  office,  that  woold 

1  create  a  rateabiiity.     The  burthen  of  the  argument  may  be  fairly  said 

to  be  shifted  when  the  question  is  transferred  to  houses  outside  of  the 

prison:  prim&  facie,  all*the  body  of  the  prison  is  not  rateable ;  primft 

.facie  all  ordinary  land  is  rateable.     If  any  one  be  rateable,  the  case  is 

lao  framed  that  it  is  unnecessary  to  fix  upon  the  party. 

Lord  Cahpbbll,  C.  J. — We  are  called  on  to  give  our  opinion  whether 
the  whole  or  any  part  of  these  premises  is  the  subject  of  rate.  As  to 
the  prison,  I  entertain  no  doubt  of  its  being  exempt.  Prisons  have 
always  been  considered  not  rateable :  the  prisoners  there  confined  are 
^oari-i  ^^^  beneficial  occupiers ;  nor  can  the  gaoler  or  other  ^officers, 
-'  who  are  placed  there  to  take  care  of  the  prisoners,  be  said  to 
have  a  distinct  occupation.  Next:  as  to  the  occupation  which  tbe 
.governor  enjoys  in  excess  of  what  is  necessary  for  the  performance  of 
his  duties.  That  excess  being  expressly  found,  he  is  to  that  extent  not 
within  the  principle  which  exempts  from  rate  an  occupation  necessary 
for  the  performance  of  a  public  duty.  Next,  the  Attorney*6enenl 
gives  up  the  defence  of  the  grocer's  residence  and  the  canteen.  Then 
I  come  to  the  question  of  the  official  residences  without  the  walls  of  tbe 
prison.  I  think  the  officers,  in  those  instances,  occupy  beneficially,  and 
are  rateable.  It  cannot  be  disputed,  I  think,  that  they  would  be  rate- 
able if  they  paid  rent  for  these  houses,  and  received  an  allowance  for 
the  purpose  of  doing  so«  But  I  cannot  see  that  it  makes  any  difference 
whether  they  have  a  pecuniary  allowance  or  a  residence  allotted  to 
them :  there  is  a  benefit  in  each  case ;  only  the  salary  will  be  less  in 
one  case  than  the  other,  because  the  benefit  is  in  a  different  form.  It 
does,  I  allow,  appear  to  be  a  subtle  distinction,  when  we  diBcriminate 
between  the  residences  within  the  walls  of  the  prison  and  those  with- 
out: but,  whenever  we  find  ourselves  on  the  confines  of  conflicting 
principles,  the  distinctions  must  inevitably  be  subtle.  The  officers  are 
in  the  prison  merely  for  the  purposes  of  the  prison :  but,  if  we  allowed 
the  exemption  without  the  prison,  we  should  have  to  allow  it  in  cases 
where  the  residence  was  in  a  different  parish.  I  am  therefore  of  opinion 
that  there  is  a  liability  to  rate  in  respect  of  these  residences.  No  dis- 
tinction can  be  made  as  to  the  cottages,  whether  they  pay  rent  or  not. 
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The  official  houses  in  the  barracks  mil  also  be  within  the  liability. 
Lastly,  the  occupation  of  the  land  which  is  inhabited  by  the  conyicts 
brings  with  it  a^liability  to  rate.  The  case  cannot  possibly  be  w-i^oa-t 
distingoished  from  Oovernors  of  Bristol  Poor  v.  Wait,  5  A.  &  E.  ^ 
1  (£.  C.  L.  B.  Vbl.  81) ;  there  can  be  no  difference  whether  the  dispute 
is  between  two  parishes  or  between  a  parish  and  a  county. 

CoLBBmoB,  J. — I  agree  with  my  Lord  on  all  the  points  except  one, 
to  which  I  shall  confine  myself.  As  at  present  advised,  I  cannot  con« 
ear  in  thinking  the  occupier  of  any  official  residence,  which  is  not  more 
than  is  requisite  for  the  purposes  of  the  office,  rateable  for  such  occu* 
pation:  and  I  do  not  think  it  safe  to  say  that  the  rule  is  different  ac- 
cording as  the  residences  t^e  within  or  without  the  prison  walls.  Why 
is  it  that  officers  are  not  rateable  for  what  they  occupy  within  the  walls? 
The  directors  occupy  all  within  the  walls  by  the  prisoners  and  the 
oSeera:  and  this,  not  being  a  beneficial  occupation,  has  in  many  cases 
been  held  not  to  be  rateable.  Then  the  fact  here  is  that  residences 
beyond  the  walls  are  allotted  to  officera  which  are  absolutely  necessary 
for  the  performance  of  their  duties.  They  haye  no  choice  as  to  where 
they  reside ;  they  pay  no  rent.  On  the  last  circumstance,  however,  I 
do  not  rely  much ;  for  that  would  merely  affect  the  amount  of  salary. 
Ihe  residences  need  not  be  within  the  walls ;  but  they  must  be  near : 
OB  what  principle  can  we  distinguish  them  from  residences  actually 
within  the  walls  ?  If  the  governor's  house  were  without  the  walls,  I 
think  it  could  no  more  be  rateable  than  it  is  now :  it  would  not  the  less 
be  a  part  of  the  prison.  It  is  found  not  to  be  more  than  is  necessary 
for  the  performance  of  his  duty  in  the  prison ;  and  that,  on  a  fair  view 
of  the  rale,  includes  reasonable  accommodation  for  his  family. 

^WiOHTMAN,  J. — The  question  is.  What  part  of  these  premises  r,^Qgo 
is  rateable,  or  rather,  what  is  exempt  from  rate.  It  is  hardly  ^ 
contended  that  the  prison  itself  is  rateable,  or  that  the  governor  is  not 
rateable  for  the  excess,  which  is  found  as  a  fact.  As  to  the  official  resi- 
dences without  the  walls,  I  think  we  may  draw  the  line  there  ;  we  cer- 
tainly must  draw  it  somewhere ;  either  rent  is  paid,  or  there  is  an 
eqaivalent  in  the  way  of  salary.  The  separate  residences  seem  to  me 
to  fall  within  the  ordinary  rule  as  to  beneficial  occupation.  On  the 
other  points,  also,  I  agree  with  my  Lord.  The  case  of  the  convict  farm 
is  clearly  not  distinguishable  from  Governors  of  Bristol  Poor  v»  Wait. 

(No  fourth  Judge  was  present.) 

Lord  CamfbsUi  0.  J. — There  is  no  victor :  and  there  will  be  no 
costs. 

The  following  order  was  drawn  up :  <<  It  is  considered  and  adjudged 
by  this  Court :  That  the  appellant  is  rateable  in  respect  of  all  the  lands 
and  baildingg  assessed  except  the  prison  and  the  governor's  house  within 
the  prison;  and  that  the  appellant  is  also  rateable  in  respect  of  the 
excess  of  aecommodation  in  the  coach-house  and  stable  within  the-' 
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prison :  It  is  thereupon  ordered  that  the  rate  do  stand,  ezcept  as  afore- 
said, and  that  the  same  be  amended,  and  judgment  entered  accordmgly 
by  the  Sessions.*' 


*86S]  *The  QUEEN  v.  EVANS.    Jan.  25. 

The  rnlai  of  a  beooflt  soeietj,  ostebliabed,  enrolled,  a&d  eertified  under  rtati.  10  G.  4,  e.  66, 4  k 
6  W.  4,  0,  40,  and  0  A  10  Viet  o.  27,  proyided  that,  if  any  misnnderftandlng  shoold  happen 
between  the  Society  and  any  of  its  memben,  the  matter  ahonld  be  sabmitted  to  the  deeiiioB 
of  arbitraton  aooording  to  atat  10  G.  4,  o.  66,  nine  of  whom  ehonld  be  elected  in  the  tnt 
quarterly  meeting  after  the  passing  of  the  said  laws;  and  that,  when  any  dxspnte  shonld  um, 
the  names  of  the  arbitrators  shoold  be  shnffled  in  a  box  or  glass,  and  the  first  fire  names  taheo 
np  by  the  oomplaining  par^  shonld  be  the  arbitrators  for  the  question  at  issue,  and  their  deeU 
sion  should  be  finaL  The  Society,  at  their  first  qnarteriy  meeting,  appointed  a  general  com- 
mittee for  the  purpose  of  eleoting  arbitrators;  and  nine  arbitraton  were  shortly  afterwvdi 
elected.  Afterwards,  in  consequence  of  some  of  them  haring  left  the  neighbourhood,  and  of 
others  haying  refused  to  act  if  caUed  on,  the  general  committee  elected  nine  new  arbitrstom 
in  the  plaoe  of  the  first  set  After  the  first  election,  but  before  the  seoond,  D.,  a  member  of  the 
Society,  was  expelled  for  an  infringement  of  one  of  the  rules,  as  directed  by  the  rule  itadt 
He  applied,  after  the  second  election  of  arbitrators,  to  hare  the  question  of  his  ezpulsioB 
referred  to  arbitraUon.  The  Society  appointed  a  day  for  that  purpose ;  'and  D.  and  six  of  the 
arbitrators  last  elected  attended.  D.  refused  to  draw  fire  names  out  of  the  nine,  according  te 
the  rule ;  and  he  OTentually,  with  the  consent  of  the  Society,  signed  an  agreement,  submitting 
the  dispute  to  fire  out  of  the  six  arbitrators  then  present  (he  haying  been  preyionsly  aUowcd, 
on  his  own  request,  to  reject  any  one  of  the  six  he  chose) ;  their  decision  to  be  finaL  The  firs 
arbitrators  made  their  award,  adjudging  him  to  be  properly  expelled.  D.  applied  for  a  rehesr- 
ing,  which  was  granted ;  but,  upon  the  meeting  for  a  rehearing,  D.  refused  to  select  his  sibi- 
trators  according  to  the  rule ;  and  he  subsequently  made  a  complunt  before  Justices,  under  stsi 
4  A  5  W.  4,  c  40,  ss.  7,  8 ;  and  the  Justices  made  an  order  requiring  the  Society  to  reinstate 
him,  or  to  pay  him  60^ 

Held,  that  the  justices  had  no  Jurisdiction  to  make  such  order,  there  baring  been  no  neglect  or 
refusal  by  the  arbitrators  to  make  an  award,  and  it  not  being  open  to  D.  to  contend  that  the 
application  for  settlement  by  ari>itration  had  not  been  complied  with  in  forty  days,  he  being 
estopped,  by  the  written  agreement^  fh>m  disputing  the  yalidity  of  the  appointment  of  the 
arbitrators. 

H.  J.  HoDQSOK,  in  last  Hilary  Term,  obtained  a  rule  calling  on  the 
prosecators  to  show  cause  why  an  order,  made  by  persons  named  in  the 
mle,  being  five  justices  of  Caemaryonshire,  on  28th  March,  1853, 
<<  upon  the  complaint  of  David  Davies,  whereby  they  did  order  Rowland 
Evans,  as  president  and  officer  of  The  Bangor  Rechabites  Benefit  So- 
ciety, to  reinstate  the  said  David  Davies  as  a  member  of  the  said  society, 
and,  in  default  of  his  so  doing,  to  pay  the  said  David  Davies  the  sum 
of  502.,  should  not  be  quashed." 

From  the  affidavits  in  support  of  the  rule  it  appeared  that  The  Ban- 
gor Rechabites  Enrolled  General  Benefit  Society  was,  in  1841,  estab- 
lished and  enrolled  according  to  the  provisions  of  stats.  10  G.  4,  c.  56, 
*8641  ^^^  4  4;  5  W.  4,  ♦c.  40.  The  rules  of  the  Society  were  duly  cer- 
-*  tified  as  directed  by  those  Acts ;  and  were  afterwards  altered  in 
1849,  and  the  rules,  so  amended,  duly  certified  according  to  the  provi- 
sions of  Stat.  9  &  10  Vict.  c.  27.    The  second  rule  required  every  person 
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becoming  a  member  of  the  Society  to  sign  a  pledge  to  ahstain  from  every 
intoxicating  beverage :  and,  by  the  same  rale,  it  was  declared  that,  if 
an  J  member  should  break  the  said  pledge,  he  shonld  be  no  longer  amem^ 
ber,  unless  the  Society  shonld  choose  to  readmit  him  as  a  new  member 
npon  his  paying  a  fine  as  specified  in  the  said  roles.  The  40th  rule 
provided  that,  should  any  misunderstanding  happen  between  the  Society 
and  any  of  its  members  at  any  time  thereafter,  the  matter  should  be 
eabmitted  to  the  decision  of  arbitrators  according  to  stat.  10  O.  4,  c. 
56,  Dine  of  whom  should  be  nominated  and  elected  in  the  first  quarterly 
meeting  after  the  passing  of  the  said  laws,  no  one  of  them  having  any 
claim  to  any  benefit  from  the  Society;  and  that,  when  any  dispute 
Bhoold  arise,  the  names  of  the  arbitrators  should  be  written  on  a  slip  of 
paper  and  shuffled  in  a  box  or  glass ;  and  the  first  five  names  taken  up 
by  the  complaining  party  should  be  the  arbitrators  for  the  question  at 
issue :  and  that  their  decision  should  be  final. 

In  July,  1849,  a  general  committee  of  the  Society,  previously  ap- 
pointed for  the  purpose  at  their  first  quarterly  meeting,  elected  nine 
persons  as  arbitrators  under  the  40th  rule.  Some  of  these  arbitrators 
having  refused  to  act  if  called  upon,  and  others  having  left  the  neigh- 
boorhood  of  Bangor,  nine  other  persons,  none  of  whom  had  any  claim 
to  any  benefit  from  the  Society,  were,  in  June,  1852,  at  a  general 
meeting  of  the  Society,  elected  as  arbitrators  in  the  place  of  the  nine 
arbitrators  first  elected.  It  was  deposed  that  this  was  done  for  the 
*mere  purpose  of  having  a  full  number  of  arbitrators ;  and  that,  r^q/^f- 
at  the  time  of  the  election,  there  was  no  dispute  between  the  ^ 
'  Society  and  any  member.  In  April,  1852,  Davies  had  been  expelled 
from  the  Society  for  having  infringed  the  2d  rule  by  breaking  his 
pledge ;  and  in  September,  1852,  he  served  a  notice  upon  Evans,  then 
president  of  the  Society,  requiring  the  Society  to  submit  the  question 
of  his  expulsion  to  arbitration.  A  meeting  was  appointed  for  that  pur- 
pose by  the  president  and  the  committee,  and  notice  given  to  Davies. 
On  the  day  appointed,  six  out  of  the  nine  last  elected  arbitrators  at- 
tended, the  other  three  being  in  readiness  to  attend  in  case  their  names 
should  be  drawn.  Davies  also  attended.  The  names  of  these  nine 
arbitrators  were  written  by  the  president  upon  slips  of  paper,  and 
shuffled  in  a  box,  as  directed  by  the  40th  rule.  Davies  was  then  re- 
quested to  take  five  names  out  of  the  box ;  but  he  refused,  and  proposed, 
instead,  to  submit  the  dispute  to  five  out  of  the  six  arbitrators  then 
present,  he  being  allowed  to  reject  which  one  of  the  six  he  should 
choose.  The  president  and  the  committee  assented  to  this ;  and  Davies 
selected  five  of  the  arbitrators.  The  following  agreement  was  then 
signed,  at  the  meeting,  by  the  president  and  Davies. 

<^  Memorandum  of  agreement  made  and  entered  this  6th  day  of  Octo- 
ber, 1852,  between  David  Davies  of  Lonypobty,"  &c.,  <<  of  the  one  part, 
and  Rowland  Evans,  of,"  &o.,  <«  on  behalf  of  The  Bangor  Rechabitei 
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Enrolled  General  Benefit  Sbciety,  of  the  other  part :  Whereas  certain 
diepate  has  arisen  between  the  said  David  Davies  and  the  said  Society 
as  to  the  expulsion  of  the  said  David  Davies  from  the  said  Society,  it  is 
witnessed  that  the  said  David  Davies  and  Rowland  Evans  do  hereby 
^«.^^-  agree  to  refer  such  dispute  to  the  arbitration  *and  decision  of 
-'  the  following  gentlemen"  (here  followed  the  names  of  the  fire 
arbitrators  chosen  by  Davies),  <<  whose  decision  shall  be  final  and  con- 
clasive  between  th€  said  parties  hereto.     As  witness,"  &c. 

Davies's  statement,  in  his  affidavit  in  answer,  as  to  his  signing  this 
agreement,  was  as  follovrs.  <<  That  this  deponent  thought  he  was  bound 
to  submit  the  case  to*  them,  and  accordingly  did  so.  That,  before  the 
case  was  gone  into,  he,  deponent,  was  told  by  Mr.  Henry  Lloyd  Jones, 
one  of  said  persons  so  acting  as  arbitrators  as  aforesaid,  that  be  must 
sign  a  paper  agreeing  to  abide  by  the  decision  which  should  be  come 
to,  and  that  the  case  could  not  be  entered  into  until  he  did  so :  that, 
said  H.  L.  J.  being  an  attorney,  he,  deponent,  supposed  that  it  was 
required  by  law  that  such  a  document  should  be  signed,  and  he  there- 
fore signed"  the  paper :  <<  that  said  Henry  Lloyd  Jones  did  not,  either 
directly  or  indirectly,  state  to  deponent  or  in  his  this  deponent's  hear- 
ing, that  his  object  in  getting  the  said  agreement  signed  was  to  prevent 
any  dispute  arising  as  to  the  sufficiency  of  the  appointment  of  the  per- 
sons about  to  act  as  arbitrators ;  nor  did  he,  this  deponent,  propose  or 
consent  to  refer  the  dispute  in  question  to  any  of  the  arbitrators  who 
were  then  present ;  nor  did  he  select  or  agree  to  any  of  them  for  that 
purpose,  except,  by  signing  the  said  paper." 

The  affidavits  in  support  of  the  rule  further  showed  that,  immediately 
upon  the  signing  of  the  agreement,  these  five  arbitrators  proceeded  with 
the  reference,  and,  on  the  same  day  as  that  on  which  the  meeting  was 
called,  published  their  award,  in  the  following  terms.  <<  We,  the  major 
part  of  the  arbitrators  duly  appointed  by  The  Bangor  Rechabite  En- 
rolled General  Benefit  Society,  established  at  Bangor,  in  the  county  of 
♦'ifiTI  C**''^*^^^^"*  ^®  hereby  ♦award  and  order  that  we  expel  David 
^  Davies,  of  Lonypobty,  from  the  said  Society.  Dated,"  &c.  A 
copy  of  the  award  was  served  on  Davies ;  who,  on  18th  January,  1853, 
served  on  the  president  the  following  notice. 

« Mr.  Rowland  Evans,  president  of  The  Bangor  Rechabite  Benefit 
Society ;  I  give  you  this  notice,  to  bring  my  case  of  being  expelled 
from  the  Society  before  the  arbitrators  with  fair  play,  that  I  may  get 
satisfaction ;  or  I  will  bring  my  case  to  the  magistrates.  Bangor,  18th 
January,  1853." 

The  president  and  the  committee  sent  a  notice  to  Davies,  that  they 
were  willing  to  consent  to  another  reference,  and  that  the  said  arbitra- 
tors would  meet  on  25th  February,  1853,  for  the  purpose  of  rehearing 
the  case ;  and  they  requested  Davies  to  attend.  The  meeting  took  place 
on  that  day;  and  the  last-elected  arbitrators  and  Davies  attended.   The 
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president  wrote  the  names  of  the  nine  arbitrators  on  slips  of  paper, 
preparatory  to  placing  them  in  the  box  to  be  shuffled ;  but  Davies  then 
stated  that  he  would  not  proceed  with  the  reference,  and  left  the*room. 
No  other  application  for  a  rehearing  was  afterwards  made  by  him. 

On  the  15th  March,  1853,  Davies  made  a  complaint  before  the  magi^ 
trates  at  the  Bangor  Petty  Sessions,  against  Evans,  as  president  of  the 
Society,  stating  the  fact  of  his,  Davies's,  expulsion,  and  of  his  first 
application  for  a  reference  to  arbitration,  and  further  stating  that  such 
application  had  not  been  complied  with  within  forty  days  next  after 
such  application.  Before  the  magistrates,  the  facts  above  stated  were 
proved;  and  it  was  contended,  on  behalf  of  the  Society,  that  the  magis- 
trates had  no  jurisdiction  in  the  matter,  Davies  having  applied  to  the 
Society  for  a  reference  to  arbitration,  and  an  award  having  been  accord* 
ingly  made,  *within  forty  days  from  such  application  ;  which,  by  r^qoft 
the  terms  of  the  submission,  was  to  be  final.  On  behalf  of  Davies  ^ 
it  was  contended  that  no  binding  award  had  been  made,  inasmuch  as 
the  arbitrators  who  had  made  it  were  not  arbitrators  appointed  accord* 
ing  to  the  rules  of  the  Society.  The  magistrates  <<  decided  upon  entering 
bto  the  merits  of  the  said  dispute,  without  assigning  any  reasons  for 
arriying  at  that  conclusion:"  and  they  accordingly  made  the  order  in 
respect  of  which  the  rule  above  mentioned  was  obtained. 

Bramwell  and  WiUes  now  showed  cause  against  the  rule. — The  jus- 
tices  had  jurisdiction  to  make  the  order  in  question.  Stat.  4  &  5  W* 
4,  c.  40,  s.  7,  gives  them  jurisdiction  either  when  the  application  for  a 
settlement  by  arbitration  has  not  been  complied  with  within  forty  days 
after  such  application,  or  where  there  has  been  an  absolute  neglect  or 
refasal  on  the  part  of  the  arbitrators  to  make  an  award.  The  justices 
are  not  bound,  in  making  their  decision,  to  state  the  grounds  upon  which 
thej  make  it.  But  in  the  present  instance,  no  doubt,  they  were  of 
opinion  that  the  second  appointment  of  arbitrators  was  not  made  bonft 
fide.  Any  proceeding  of  the  arbitrators,  under  an  invalid  or  fraudu* 
lent  appointment,  would  be  void,  and  tantamount  to  a  refusal  and  neglect 
on  their  part  to  make  a  valid  award.  And  a  reference  to  such  arbitra* 
tors  is  no  compliance,  legally  speaking,  with  the  application  for  a  settle- 
ment by  arbitration.  It  is  clear  that  here  the  second  appointment  was 
merely  a  colourable  one ;  it  was  made  post  litem  motam,  and  was  obvi- 
oaslj  for  the  purpose  of  obtaining  a  set  of  arbitrators  favourable  to  the 
Society.  But,  even  assuming  that  it  was  made  bon&  fide,  it  was  not 
made  in  accordance  with  the  provisions  of  the  rules  of  the  Society  and 
Stat.  10  G.  4,  c.  56,  s.  27 ;  and  *the  award  was  therefore  not  r^qoQ 
valid.  [Coleridge,  J. — Suppose  the  Society,  under  a  misappre-  ^ 
hension,  removed  one  body  of  arbitrators,  and  substituted  another. 
Would  any  decision  by  these  new  arbitrators  be  invalid  ?]  It  is  not 
necessary  to  go  so  far :  in  the  present  case  the  first  arbitrators  were 
not  regularly  removed ;  and  it  is  clear,  at  all  events,  that,  while  thejr 
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remain  nnremoyed,  no  fresh  arbitrators  can  be  appointed,  and  that,  if  they 
are  appointed,  their  decisions  are  not  valid.  [Lord  Campbell,  C.  J.— 
The  appointment  of  the  second  set  of  arbitrators  irould  amount  to  a 
removal  of  the  first.  Wiohtman,  J. — Suppose  some  of  the  first  set 
left  the  neighbourhood :  could  the  Society,  irithout  removing  tbem  hj 
a  formal  act,  supply  their  places  by  others  ?]  The  leaving  vonld  be 
tantamount  to  a  refusal  to  act ;  and  there  would  therefore  be  no  neces- 
sity for  a  formal  act  of  removal.  It  will  be  contended  by  the  other 
side  that  Davies  was  bound  by  the  written  submission.  But  that  sub- 
mission is  invalid  for  want  of  mutuality :  this  objection,  in  fact,  applies 
to  the  whole  of  the  transaction.  [Coleridge,  J. — In  order  to  give  the 
justices  jurisdiction,  it  must  be  shown  either  that  no  award  at  all  vis 
made,  or  that  an  award  was  made  which  was  invalid.  How  can  either 
state  of  things  exist  here,  where  an  award  has  been  made  to  which 
Davies  agrees  beforehand  to  submit,  as  binding  ?]  He  signed  the  agree- 
ment under  a  misapprehension ;  he  did  not  know  what  he  was  assenting 
to.  [Coleridge,  J. — The  affidavits  tend  to  show  that  be  signed  the 
agreement  with  a  full  knowledge  of  its  purport.]  His  own  afiBda?it 
states  that  he  did  not.  [Wightman,  J. — His  denial  is  not  very  explicit 
Coleridge,  J. — Suppose  the  award  had  been  against  the  Society:  could 
*^7(n  ^^^7  ^^^^  applied  for  a  magistrate's  order,  on  the  ground  that 
-'  '^no  valid  award  had  been  made  7]  It  would  appear  that  they 
could.  [Lord  Campbell,  C.  J. — ^What  is  the  latest  case  on  this  point? 
S.  J.  Hodgson^  contr JL,  mentioned  Regina  v.  Grant,  14  Q.  S.  43  (E.  C. 
L.  R.  vol.  68).] 

Cowling  and  JET.  J.  Hodgson^  contri,  were  not  called  on. 

Lord  Campbell,  C.  J. — ^This  rule  must  be  made  absolute.  If  the 
justices  had  thought  that  the  second  appointment  of  arbitrators  vas 
fraudulent,  no  doubt  they  would  have  had  jurisdiction  to  make  the  order. 
But  there  is  no  evidence  to  show  that  they  did,  or  that  they  had  anj 
grounds  for  so  thinking.  Davies  himself  was  estopped,  by  the  submis- 
sion which  he  signed,  from  contesting  the  authority  of  the  arbitrators. 
It  would  be  most  pernicious  if,  as  has  been  contended,  arbitrators  ap- 
pointed by  the  Society,  and  acting  bon&  fide  under  the  belief  that  their 
predecessors  were  incapable  of  acting,  were  not  to  be  considered  as 
proper  arbitrators,  and  their  award  were  to  be  held  invalid,  becaaae 
such  belief  arose  from  a  misapprehension. 

Coleridge,  J. — I  am  of  the  same  opinion.  The  question  turns  upon 
the  construction  of  stat.  4  &  5  W.  4,  c.  40,  s.  7.  The  justices  had  do 
jurisdiction  unless  there  had  been  either  no  compliance  with  the  appli* 
cation  for  settlement  by  arbitration,  or  a  neglect  or  refusal  on  the  part 
of  the  arbitrators  to  make  an  award.  In  the  present  case,  when  the 
matter  came  before  the  justices,  it  was  proved  to  them  that  an  award 
^S711  ^^^  actually  been  *made;  and  there  was  nothing  on  the  face  of 
-"  it  to  show  that  it  was  invalid.    It  lay,  therefore,  upon  the  parties 
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dispntiDg  the  award  to  show  its  invalidity,  before  any  jurisdiction  could 
sccrae  to  the  justices.  As  to  the  submission,  the  stipulation  made  by 
Daries  for  his  striking  out  one  of  the  names  shows  that  he  was  fully 
aware  of  the  nature  and  purport  of  the  submission  which  he  signed.  I 
eaoDot  see  how  the  magistrates  could  come  to  any  other  conclusion  than 
that  Davies  was  estopped  by  the  submission,  unless  the  transaction  was 
tainted  with  fraud ;  and  of  that  neither  the  affidavits  nor  the  statements 
before  the  magistrates  furnish  any  evidence.  It  would  be  most  mis- 
chieToos  if  decisions  of  this  kind,  which  must  necessarily  be,  now  and 
then,  a  little  irregular,  but  which  are  intended  to  be  final,  should  be 
diatorbed  upon  such  grounds  as  have  been  urged  in  the  present  case. 
There  has  been  a  substantial  compliance  with  the  Act. 

WiOHTMAN,  J. — The  facts  of  the  case,  as  they  appear  upon  the  affi- 
darita,  did  not  warrant  Davies  in  contesting  the  jurisdiction  of  the 
arbitrators;  and  the  attempt  to  show  jurisdiction  in  the  magistrates 
has  failed. 

(No  fourth  Judge  was  present.)  Bule  ab8olute.(a) 

(a)  B«portod  by  FiBBda  XUif,  Bi^. 
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Xb«  ntepftjOTi  of  a  dUtriet  of  a  pariih  adopted  to  mueh  of  the  inroTidoni  of  ftaL  8  A  4  W.  4y  o. 
90,  u  nUte  to  lighting,  ordored  a  certain  mm  to  be  raised  for  the  laoeeeding  year,  and  eleoted 
inspeeton ;  and  a  treararer  was  appointed.  The  inspector!,  in  the  course  of  the  year,  celled 
spon  the  orerseere  of  the  parish  to  collect  and  lery,  and  pay  to  the  treasurer,  a  ptrt  of  thia 
noL  The  orereeers  not  having  obeyed,  a  snmmons  was  taken  ont,  reciting  an  information 
that  they  had  neglected  to  pay  to  the  treasorer  the  amount  of  the  order  made  on  them  by  the 
mipeeton  in  pursuance  of  the  statute,  and  requiring  them  to  appear  to  answer  the  information, 
isd  be  dealt  with  aeoording  to  law.  They  appeared,  and  made  their  defence  against  the  com- 
print, which  was  supported  on  behalf  of  the  inspectors;  when  the  justices  refused  to  issue  a 
vtrraat  of  distress  on  the  OTcrseers  in  pursuance  of  sect  38,  though  they  were  requested,  on 
tke  part  of  the  inspectors,  so  to  do. 

JL  rale  was  obtained,  under  stat  11  A  12  Vict  e.  44,  s.  5,  calling  on  the  Justices  and  orerseers  to 
ehow  eaose  why  the  justices  should  not  issue  such  wanant  The  affidavit  on  which  the  rule 
was  granted  showed  the  above  facts,  but  did  not  show  whether  any  or  what  evidence  was  given 
before  the  jnstiees  at  the  hearing,  or  what  the  defence  was. 

Tbe  oTcneers  having  made  no  affidavit  in  answer,  but  opposing  the  rule  on  the  ground  that  it 
did  not  appear  that  any  Ikets  had  been  laid  before  the  justices  making  it  incumbent  on  them 
to  isne  their  warranty  this  Court  made  the  rule  absolute,  with  costs  to  be  paid  by  the  overseers* 

Cbowder,  in  last  Term,  obtained  a  rule  calling  on  John  Deyerell  and 
Kobert  Miller  Mandy,  Esqnires,  two  justices  of  Hampshire,  and  Edward 
H.  Haggett,  James  Court  White,  and  Oeorge  Small,  overseers  of  the 
poor  of  the  parish  of  Warblington,  in  the  said  county,  to  show  cause 
why  the  two  justices  should  not  issue  a  warrant  of  distress  in  pursu* 
ance  of  stat.  3  &  4  W.  4,  c.  90,  s.  88,  for  levying,  by  distress  and  sale 
of  the  goods  of  all  or  any  of  the  said  overseers,  the  sum  of  150Z.,  being 
the  amount  directed  to  be  paid  by  the  said  overseers  by  an  order,  dated 
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6tli  July,  1853,  issued  under  the  hands  of  fire  of  the  inspectors  duly 
elected  for  carrying  the  proyisions  of  the  said  Act  into  effect  in  the 
District  of  St.  James,  Emsworth,  being  a  part  of  the  parish  of  War- 
blington ;  or  why  a  mandamus  should  not  issue  directed  to  the  said  two 
justices,  commanding  them  to  issue  a  warrant  of  distress  for  the  pur- 
pose aforesaid. 
*^7^1      *From  the  affidayits  on  which  the  rule  was  obtained,  it 

-*  appeared  that,  on  4th  June,  1841,  an  order  in  council  issued, 
under  stat.  59  G.  3,  c.  134,  s.  16,  whereby  Her  Majesty  assigned  a 
district,  part  of  the  parish  of  Warblington,  to  a  chapel  in  that  parish, 
the  district  to  be  named  St.  James's  District,  Emsworth.     Proceedings 
then  took  place  (detailed  at  length  in  the  affidayits),  haying  the  effect, 
as  suggested,  of  an  adoption,  for  this  district,  of  the  proyisions  of  stat. 
3  &  4  W.  4,  c.  90,  so  far  as  they  relate  to  lighting,  by  a  resolution 
passed  at  a  meeting  held  on  8th  November,  1852 :  and  it  was  resolved, 
at  the  same  meeting,  that  there  should  be  twelye  inspectors,  who  were 
accordingly  then  elected ;  and  that  the  money  to  be  raised  in  the  suc- 
ceeding year  for  the  purposes  of  the  Act  should  be  2501. :  and  the 
affidavits  set  forth  a  notice  of  the  above  facts,  and  stated  the  circum- 
stances  under  which   it  was   given.     A  treasurer  was   afterwards 
appointed.     At  a  meeting  of  inspectors  (by  adjournment)  on  6th  July, 
1853,  five  inspectors  were  present ;  when  it  was  unanimously  resolved 
that  the  overseers  of  the  parish  of  Warblington  should  be  required  to 
pay  to  the  treasurer  150Z.,  part  of  the  amount  which  the  inspectors 
were  authorized  to  call  for  in  the  year.    An  order  was  then  signed  by 
the  five  inspectors,  requiring  the  overseers  to  collect  and  levy  the  sum, 
and  pay  it  to  the  treasurer  within  three  calendar  months :  which  order 
was  delivered  to  J.  G.  White,  one  of  the  overseers ;  and  a  certificate 
of  the  election  of  the  inspectors  was  served  on  the  overseers.    Further 
formalities  (not  material  to  the  present  report)  were  set  out  in  the 
affidavits.     The  overseers  did  not  pay  the  sum  within  the  time  named 
in  the  order :  and  the  inspectors  directed  the  treasurer  to  enforce  psj- 
*3741  ™®°^  *  *°^  *^®  treasurer  *«  did,  on  the  21st  day  of  October  last, 

^  make  complaint  to  Robert  Miller  Mundy,  Esquire,"  justice  of 
Hampshire,  <<who  thereupon  issued  a  summons, '  under  his  hand  and 
seal,  of  which  a  copy"  was  annezed  to  the  affidavit.  The  summous 
recited  that  information  had  been  laid  before  the  justice,  for  that  the 
overseers  had  neglected  to  pay  <<  the  treasurer  duly  appointed  for  the 
district  of  St.  James,  Emsworth,  in  the  said  parish  of  Warblington,  by 
the  inspectors  of  the  said  district,  pursuant"  to  stat.  8  &  4  W.  4,  c. 
90,  <<  the  sum  of  1502.,  the  amount  of  a  certain  order  made  on  you  by 
the  said  inspectors  in  pursuance  and  for  the  purpose  of  carrying  the 
provisions  of  the  said  statute  into  effect  in  the  said  district,  three 
calendar  months  having  elapsed  since  the  delivery  of  the  inspectors' 
order  to  collect  and  levy  the  said  sum  of  1502."    The  summons  then 
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commanded  the  overseers  to  appear  on  25th  October,  <<  before  such 
jofltices  of  the  peace  for  the  said  county  as  may  then  be  there,  to 
answer  to  the  said  information,  and  to  be  further  dealt  with  according 
to  law."    The  three  overseers  <<  were  duly  served  with  the  said  sum- 
mons, and  duly  appeared,  pursuant  thereto,  before"  Mr.  Deverell  and 
Mr.  Mondy,  <«  and  made  their  defence  to  the  said  complaint  and  sum- 
mons, by  Edwin  Albery,  of,"  &o.,  <<  gentleman,  as  their  attorney;  and 
tbe  said  complaint  and  summons  were  supported,  on  behalf  of  the" 
<areasurer  of  the  said  inspectors,  by  this  deponent  as  his  attorney." 
The  farther  hearing  was  adjourned  to  8th  November,  <<  and  was  then 
resamed,  and  concluded  before  the  said  two  justices ;"  and  <<  the  said 
justices,  at  such  conclusion  of  the  said  hearing,  refused  to  issue  their 
warrant  for  levying  the  said  150{.,  which  the  said  overseers  of  the 
parish  of  Warblington  were  directed  to  levy,  collect,  and  *pay  r^q7c 
hj  the  said  order,  and  which  remained  wholly  unpaid  as  afore-  *- 
said ;  although  this  deponent,  as  the  attorney  or  agent  for  the  said 
inspectors  and  for"  <<  their  said  treasurer,  requested  and  demanded  of 
them  80  to  do.     And  this  deponent  further  saith  that  the  said  justices 
have  not  granted  their  said  warrant  thence  hitherto." 

And  it  was  further  deposed  that,  by  reason  of  the  non-payment,  the 
inspectors  had  been  prevented  from  carrying  out  the  purposes  of  the 
Act. 
No  affidavit  in  opposition  to  the  rule  was  put  in. 
Atherton  and  Cowling  now  showed  cause. — Assuming  that  all  the 
steps  essential  to  the  adoption  of  the  provisions  of  stat.  3  &  4  W.  4,  c. 
90,  had  been  taken,  in  conformity  with  sect.  5  and  the  following  sections, 
and  sect.  73,(a)  still  the  Court  cannot  act  on  stat.  11  &  12  Vict.  c.  44, 
8.  5,  without  further  information  than  the  affidavits  supply  as  to  what 
passed  before  the  magistrates.  All  that  appears  is  that  the  overseers 
were  summoned  for  not  paying,  and  a  warrant  of  distress  asked  for ; 
and  that  the  summons  was  opposed :  it  may  be  that  the  inspectors  failed 
to  satisfy  the  magistrates  that  the  Act  had  been  duly  adopted,  or  the 
resolutions  duly  passed,  or  the  request  duly  made  on  the  overseers. 
The  provision  of  sect.  5  of  stat,  11  and  12  Yiot.  c.  44,  was  substituted 
for  mandamus :  and,  in  conformity  with  the  rule  which  prevailed  as  to 
mandamus,  it  must  clearly  appear  '^that  the  magistrates  had  r^on^ 
before  them  materials  on  which  they  ought  to  have  acted,  and  ^ 
have  refused  to  act.  They  have  heard  and  decided,  and,  for  anything 
that  is  shown,  rightly.  The  order  of  this  Court,  by  sect.  5,  is  to  issue 
(^a'pon  an  affidavit  of  the  facts :"  the  <<  facts"  must  be  such  as  to  bring 
the  case  within  the  circumstances  nnder  which  the  rule  is  to  be  applied 

(a)  The  ootmsel  opposing  the  rale  contended  that  the  affidATiti  in  rapport  of  the  rale  failed  to 
Ibow  that  the  Act  had  been  regalarlj  adopted,  aooording  to  iti  prorifions  end  those  of  stat  7  W. 
4  A  I  Viet  c.  45.  The  Court,  howerer,  were  of  opinion  that  the  adoption  was  shown  by  the 
f»cU  deposed  to ;  and  the  oonnsel  did  not  finally  persist  in  the  objection.  Bee  Regina  «.  Oref- 
Men  of  Kingawinfotdf  Saster  Term,  May  8th,  poet 

z2 
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for,  namely,  <<  where  a  justice  or  jastices  of  the  peace  shall  refuse  to  do 
any  act  relating  to  the  duties  of  his  or  their  office  as  such  justice  or 
justices."  The  duty  is  not  shown,  unless  it  is  shown  what  case  was 
made  before  the  magistrates.  The  law  in  the  case  of  a  mandamus 
appears  from  Rex  v.  Morgan,(a)  and  Rex  v.  Mirehouse,  2  A.  &  E.  632 
(E.  C.  L.  R.  Yol.  29).(i)  The  argument  applies  to  both  branches  of  the 
rule. 

OrowdeTy  contri,  was  not  called  upon. 

Lord  Campbell,  C.  J. — It  seems  as  if  some  of  the  inhabitants  of 
this  district  had  a  horror  of  sanitary  reform.  I  see  not  the  slightest 
ground  for  giving  way  to  the  objections  urged :  the  proceedings  appear 
to  have  been  perfectly  regular ;  and  we  are  bound  to  interfere  where 
justices  refuse  to  issue  a  warrant  which  they  ought  to  issue.  It  is  said 
that  we  are  not  told  what  passed  before  them :  but  it  is  enough  for  us 
that  we  see  a  case  in  which  the  facts  authorized  the  issuing  of  the 
warrant,  and  the  justices  refused  to  issue  it. 

*^771  GoLERiDQE,  J. — ^No  light  is  thrown  on  the  subject  by  *the 
^  overseers :  they  do  not  tell  us  what  passed.  If  any  substantial 
question  had  been  raised  before  the  justices,  no  doubt  the  overseers 
would  have  told  us  of  it.  This  seems  to  me  exactly  the  case  for  which 
the  statute  meant  to  provide,  and  in  which  we  ought  to  interfere.  The 
statute  protects  the  justices  only,  not  the  parties,  if  the  warrant  can- 
not be  supported. 

Erle,  J,(c) — The  overseers  have  satisfied  me  that  no  valid  objection 
was  raised  before  the  justices.  All  they  do  is  to  instruct  two  learned 
counsel  to  oppose  this  rule. 

Rule  absolute  for  the  issuing  the  warrant  by  the  justices :  costs 
to  be  paid  by  the  overseers. 

(a)  Note  (a)  to  Bex  «.  Greuie,  3  A.  A  E.  618  (E.  0.  L.  B.  toL  29). 
(6)  See  aljo  Regina  v.  Justices  of  Woroestershirey  poit»  p.  477. 
(e)  Wightmrnn,  J.,  had  left  the  Court 


The  QUEEN  v.  POWELL  and  Others.    Jan.  27. 

By  the  gorerning  charter  of  a  eorporation,  the  Comnranltj  were  annually  to  elect  foar  wtrdcot 

from  \ht  men  of  the  Community. 
In  fact,  for  about  four  hundred  years,  the  election  had  been  made  by  a  court  of  assistanti,  who 

were  elected,  by  the  court  itself,  fVom  the  body  of  the  Community.    The  wardens  had  slwaji 

been  elected  from  members  of  the  Community,  and  generally,  but  not  unifnmly,  fron  those 

who  were  members  of  the  court  of  assistants. 
'Held  :  1.  That  a  by-law  establishing  such  a  mode  of  election  would  be  good. 
1,  That  the  passing  of  such  a  by-law  in  fact  might  be  presumed  from  the  usage. 

Gleasby,  in  last  Term,  obtained  (in  the  Bail  Court,  before  Crompton, 
J.)  a  rule  calling  on  Charles  Powell,  John  Horsley  Palmer,  Thomas 
Lane,  and  Thomas  Barker,  Esquires,  to  show  cause  why  one  or  more 
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information  or  informations  in  the  nature  of  a  quo  warranto  should  not 
be  exhibited  against  them,  to  show  by  what  authority  they  claim  to 
exercise  the  office  '^of  wardens  of  The  Company  of  Mercers  of  r^oi^o 
the  city  of  London:  upon  the  grounds :  *- 

1st.  That  they  were  illegally  chosen  or  appointed  to  the  said  office ; 
2(1.  That  they  were  not  chosen  or  appointed  by  the  whole  body  of 
the  commonalty  of  the  said  Company : 

3d.  That  they  were  chosen  or  appointed  by  a  limited  portion  of  the 
Company  calling  themselves  the  Court  of  Assistants. 

The  rule  was  obtained  on  the  affidavit  of  the  proposed  relator,  Henry 
Newnham,  a  freeman  and  liveryman  of  the  Company.     He  deposed  that 
he  had  discovered  and  believed  that  the  Company  of  Mercers  was  incor- 
porated by  a  certain  ancient  Boyal  Charter,  granted  by  Richard  2  in 
the  17th  year  of  his  reign,  and  still  in  force ;  by  which  the  King  granted 
that  the  Men  of  the  Mystery  of  the  Mercery  of  the  City  of  London 
might  have  a  perpetual  community  of  themselves ;  and  that  such  com- 
munity might  severally  elect  and  make,  from  and  amongst  themselves, 
foar  wardeoB  from  the  Men  of  the  said  Community  and  Mystery,  to 
exercise,  regulate,  and  govern  the  Community  and  Mystery  aforesaid, 
sod  all  the  men,  state,  and  affairs  of  the  same  for  ever.     That  the  said 
charter  was  confirmed  by  charter  and  letters-patent  of  3  H.  6 :  and 
furthermore,  by  his  letters-patent,  the  said  King  Henry  6  granted  that 
the  Wardens  and  Commonalty  of  the  said  Mystery,  and  their  successors, 
should  have  a  common  seal  for  the  sealing  and  use  of  the  business  of 
the  Commonalty ;  and  that  they  might  be  persons  able  in  law  to  plead 
and  be  impleaded.     That  the  said  charter  and  letters  were  exemplified 
and  confirmed  in  4th  and  6th  Ph.  &  M.,  and  in  2  Eliz. :  and,  finally, 
James  the  1st,  in  the  10th  year  of  his  reign,  *confirmed  the  rj^oi^Q 
whole  of  the  preceding  charters,  but  without  any  alteration  or  *- 
extension. 

That,  so  far  as  deponent  could  discover,  and  verily  believed,  no  char- 
ter altering  the  constitution  of  the  Company  was  granted  to  the  Com* 
pany  or  Mystery,  until  the  charter  of  6  C.  2  hereinafter  mentioned : 
and  that  the  enumeration  and  statement  of  the  charters  of  the  Company 
agrees  in  every  respect  with  the  statement  relating  thereto  of  the  com- 
missioners appointed  by  W.  4  to  inquire  and  report  upon  the  municipal 
corporations  in  England  and  Wales  :(a)  and  that  no  alteration  in  the . 
constitution  of  the  Company,  as  deponent  could  discover  and  as  he 
believed,  was  lawfully  made  by  charter  or  otherwise  until  the  charter 
of  6  C.  2. 

That  Charles  2,  by  charter  of  6  C.  2,  the  former  charters  having  been 
surrendered  to  the  Crown  after  the  judgment  in  quo  warranto  against 
the  City  of  London,  granted  to  the  Company  a  new  charter  with  a 
different  constitution  (some  particulars  of  which  were  stated) ;  and  that, 

(a)  8m  Seeond  Report  of  the  Comminionony  ISST,  London  Compuiitiy  1. 
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by  Stat.  2  W.  &  M.,  c.  8,  Sess.  1,  it  was  enacted  that  all  the  companies 
of  the  said  City  should  be  restored  to  their  former  constitutions,  as  they 
lawfully  stood  at  the  time  of  the  said  judgment  given ;  and  that  as  well 
all  surrrenders,  as  charters  made  or  granted  by  Charles  2  or  James  2 
since  the  giving  of  the  said  judgment^  should  be  null  and  void  to  all 
intents  and  purposes.(a) 

That  deponent  believed  and  submitted  that,  from  the  time  of  the 
passing  of  the  said  Act,  the  constitution  of  the  said  Mystery  or  Com- 
pany, as  regulated  by  the  said  charters  of  R.  2  and  H.  6,  became  and 
was  the  lawful  constitution  thereof,  such  Mystery  or  Company  being 
♦^»ni  *^^^  ^^  ^^®  Companies  of  the  said  City  mentioned  and  referred 
-*  to  in  the  said  Act :  and  that  the  freemen  and  liverymen  or 
commonalty  thereof  could  not,  from  that  time,  be  lawfully  excluded  by 
any  court  of  assistants  from  the  choice  and  election  of  the  wardens 
who  were  to  have  the  government  thereof :  and  that  the  affairs  and 
concerns  of  the  said  Company  ought  to  have  been  thenceforth,  and  now 
to  be,  managed  by  four  wardens  to  be  elected  by  the  general  body  of 
the  commonalty  of  freemen,  or,  as  they  are  sometimes  called,  the  gene- 
rality of  the  Company :  and  that  each  of  the  said  commonalty  is  entitled 
to  exercise  his  elective  franchise  for  the  appointment  or  election  of  such 
four  wardens. 

That  certain  persons,  being  members  of  the  said  commonalty  of  the 
said  Company,  have,  as  hereinafter  more  particularly  shown,  usurped 
to  themselves  the  management  of  the  affairs  and  concerns  of  the  Com- 
pany, to  the  exclusion  of  the  others  of  the  commonalty  ;  and,  in  par- 
ticular, have  excluded  the  greater  number  of  the  commonalty  from  their 
right  of  interfering  or  voting  in  the  election  of  the  wardens  of  the 
Company. 

That  deponent  had  discovered  and  believed  that  for  many  years  the 
affairs  and  concerns  of  the  said  Company  have  not  been  governed  by 
wardens  duly  chosen  in  accordance  with  the  said  charters  of  R.  2  and 
H.  6,  or  either  of  them,  or  according  to  the  legal  constitution  of  the 
Company :  but  that  the  said  affairs  and  concerns  have,  for  many  years, 
been  governed  by  certain  persons  assuming  to  constitute  a  court  of 
assistants,  consisting  of  from  twenty-eight  to  thirty-six  persons,  or 
thereabouts ;  one  of  whom  is  called  and  assumes  to  be  the  prime  warden 
or  master  of  the  Company ;  three  others  of  whom  are  called  and  as- 
sume to  be  wardens  of  the  ^Company  ;  and  the  others  of  whom 
are  called  and  assume  to  be  members  of  the  court  of  assistants. 
That,  for  many  years,  the  persons  so  constituting  or  assuming  to  be 
Such  court  of  assistants,  who  all  assume  to  hold  their  offices  as  members 
of  the  court  of  assistants  for  their  respective  lives,  have^  assumed  to 
themselves,  and  exercised,  the  exclusive  right  to  choose  or  appoint  annu- 
ally from  among  themselves  the  prime  warden  or  master  and  wardens 

(a)  B«et  li. 


♦381] 
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of  the  Company :  and  such  court  of  assistants,  from  time  to  time,  when 
and  as  yaeancies  (or  what  they  are  pleased  to  call  vacancies)  occur  in 
SQch  court  of  assistants,  fill  up  such  vacancy  by  electing  or  calling  up 
at  their  sole  pleasure  or  discretion  such  other  members  of  the  common- 
alty of  the  Company  as  they  deem  proper  to  be  members  of  the  said 
eourt  of  assistants  ;  and  the  persons  being  so  elected  or  colled  up  there- 
upon become  (or  assume  to  become)  members  of  such  court  of  assistants 
for  life.    That  there  are,  as  deponent  believed,  between  100  and  200  per- 
sons who  constitute  the  commonalty  of  the  Company,  who  have  duly 
acquired  their  rights,  as  such,  either  by  birth  or  servitude ;  all  of 
whom  are  entitled  to  exercise  their  elective  functions  in  the  choice  of 
the  wardens  for  the  time  being  of  the  Company  equally  with  those  who 
are  members  of  the  pretended  court  of  assistants :  and  that  such  of  the 
members  of  the  commonalty  aa  are  not  members  of  the  court  of  assist- 
ants are  and  have  been  unduly  excluded  from  exercising  their  elective 
privileges  as  members  of  the  Company. 

That  the  election  of  prime  and  other  wardens  usually  took  place  in 
September  in  every  year;  and  that  deponent,  in  June,  1852,  gave 
notice  to  the  attorneys  of  the  Company,  requiring  that  the  master  and 
wardens  should  be  elected  by  the  commonalty  according  to  the  r^qoo 
^constitution  of  the  Company.  That,  notwithstanding  this  was  ^ 
well  known  to  the  court  of  assistants,  that  court  had,  in  September, 
1852,  chosen  the  persona  named  in  the  rule  as  prime  warden  or  master 
and  wardens ;  and  such  persons  had  assumed  to  act  as  master  and 
wardens,  and,  together  with  the  persons  who  assumed  to  constitute  the 
court  of  assistants,  to  manage  the  afiairs  of  the  Company.  That  the 
persons  assuming  to  act  as  master,  wardens,  and  members  of  the  court 
of  assistants  acted  aa  trustees  of  large  estates  real  and  personal,  en- 
joying considerable  patronage  and  deriving  pecuniary  advantages. 
That  the  members  of  the  court  of  assistants  allowed  certain  officers  to 
be  elected  by  the  commonalty.   ' 

In  answer,  an  affidavit  was  made  by  the  clerk  and  solicitor  of  the 
Company  jointly.  They  deposed  that  the  earliest  charter  of  which  the 
Company  possessed  any  authentic  record  was  the  charter  of  R.  2, 
mentioned  in  Newnham's  affidavit ;  and  that  the  words  of  the  charter, 
in  respect  to  the  part  of  the  grant  mentioned  in  that  affidavit,  were : 
<<qudd  ipsi  de  csetero  unam  communitatem  perpetuam  de  seipsis  habeant, 
et  qadd  eadem  communitas  singulis  annis  eligere  possint  et  facere  quatuor 
eostodes  de  hominibus  dictarum  communitatis  et  mysterse,  ad  supervi- 
dendam,  regendam  et  gubernandam  mysteram  et  communitatem  prsedio* 
tas,  ac  omnes  homines,  personas  et  negotia  earundem  in  perpetuum.** 
That  several  other  charters  were  granted  to  the  Company  as  stated  by 
Newnham  in  his  affidavit.  The  affidavit  then  referred  to  stat.  1  Ed.  4,  c.  1 
(a.d.  1461),  by  which  it  was  enacted  (sect.  8)  that  all  liberties,  privileges, 
franchiaes,  Ac,  corporations,  &c.,  and  all  manner  of  grants,  &c.,  which 
VOL.  III. — 82 
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were  granted  in  the  times  of  Henry  4,  Henry  5,  and  Henry  6,  to 
^n^nn  (amoDjgst  ^others)  the  Wardens  of  the  commonalty  of  the  Mystery 

^  of  Mercers  of  the  City  of  London  should  be  in  like  force  andvirtae 
as  if  they  had  been  granted,  by  any  King  or  Kings  lawfully  reigning, 
as  if  they  had  been  granted  in  the  times  of  Edward  3  and  Richard  2, 
late  lawful  Kings  of  England.     That  deponents  verily  belieyed  that 
many  of  the  books  and  documents  of  the  Company  were  destroyed  by 
the  great  fire  in  London  in  1666 ;  but  that  the  Company  have  still 
several  ancient  books  and  documents  of  the  Company  belonging  to  them; 
and  from  such  ancient  books  it  appears,  and  deponents  verily  believed, 
that,  prior  to  the  said  charter  of  B.  2,  and  as  far  back  as  1347,  and 
from  thence  continually  down  to  the  time  of  the  aforesaid  charter  of 
B.  2,  the  Company  of  Mercers  of  the  City  of  London  was  governed  by 
wardens,  four  in  number,  annually  elected ;  and  that  each  of  those  four 
wardens,  on  leaving  office,  at  the  end  of  the  year,  nominated  his  6n^ 
cesser.    (Entries  were  set  out.)    That  deponents  believed  that  the  Com- 
pany of  Mercers  was  and  has  been  a  guild  or  corporation  by  prescription 
from  time  immemorial.     That  it  appears  from  the  ancient  books  of  tbe 
Company,  and  deponents  verily  believed,  that,  after  the  charter  of  B. 
2  was  granted  in  1394,  as  aforesaid,  the  custom  and  practice  of  the  out- 
going wardens  to  appoint  their  successors  continued  unchanged  and 
without  interruption,  as  it  had  previously  existed  as  before  mentioned, 
until  1463 ;  and  that  the  entire  business  of  the  Company  was  managed 
by  such  wardens.     That  it  further  appears  from  the  books  of  the  Com- 
pany, and  deponents  verily  believed,  that,  from  1463,  there  has  existed 
a  body  of  the  liverymen  of  the  Company  called  and  known  as  The 
^qa^-i  Court  of  Assistants  of  the  ^Company ;  and  that  the  number  of 

-'  such  court  of  assbtants,  between  the  years  152T  and  1684, 
when  Charles  2  granted  the  Company  their  new  charter,  always  exceeded 
twelve,  and  varied  from  nineteen  to  twenty-four  persons,  besides  the 
four  wardens :  and,  from  that  period  to  the  present  time,  such  court  of 
assistants  has  varied  from  twenty-one  to  thirty-two  persons,  being  livery- 
men of  the  Company. 

The  surrender  of  the  Company  to  the  Crown,  dated  Sd  October, 
1684,  antecedent  to  the  grant  of  the  charter  of  C.  2  before  mentioned, 
was  set  out. 

That  deponents  verily  believed  that  such  court  of  assistants  was  ori- 
ginally established  on  account  of  the  trouble  and  inconvenience,  in 
early  times,  of  summoning  and  assembling  the  whole  body  of  the  com- 
monalty of  the  Company.  That,  not  only  have  the  court  of  assistants 
elected  the  wardens  of  the  Company  for  many  years  in  modern  times, 
as  stated  iu  Newnham's  affidavit,  but  that,  during  the  whole  time  that 
such  court  of  assistants  has  existed  as  aforesaid,  the  wardens  of  the 
Company  have  invariably  from  time  to  time  been  elected  and  chosen, 
and  still  are  elected  and  chosen,  at  such  court  of  assistants  of  the  Com- 
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psDj;  as  appears  by  the  records  and  documents  of  said  Company. 
That,  as  far  as  deponents  conld  ascertain  from  the  books  of  the  Com- 
panj,  the  practice  has  been,  ever  since  the  existence  of  the  court  of 
usistants  and  from  the  year  1463  to  the  present  time,  and  still  is,  for 
the  warden  and  court  of  assistants  to  elect  persons  from  the  livery  of 
the  Company  to  fill  up  vacancies  in  such  court  of  assistants  as  deaths 
occur.    And  that  the  members  of  the  court  of  assistants  are  invariably 
lirerymen  of  the  Company,  and  members  of  the  commonalty  *at  rutnoe 
large  of  the  Company ;  and  that  they  continue  liverymen  of  the  ^ 
Company,  and  members  of  the  body  of  the  commonalty  at  large,  after 
their  election  to  be  members  of  the  court  of  assistants,  and  retain  all 
the  rights  and  privileges  of  liverymen  of  the  Company.     That,  although 
deponents  had  carefully  searched  and  examined  the  records  and  docu- 
ments of  the  Company  from  the  earliest  times  of  which  the  Company 
possess  any  records  or  books,  they  cannot  discover  that  at  any  time 
since  the  first  existence  of  the  Company  has  there  been  any  instance 
of  the  election  of  any  warden  or  wardens  by  the  body  of  the  common- 
alty at  large  of  the  Company.     That  they  believed  that  the  election  of 
the  wardens  of  the  Company,  from  the  eltrliest  times,  was,  and  always 
has  been,  either  by  the  wardens  for  the  time  being  of  the  Company 
down  to  1468,  or  by  the  court  of  assistants  of  the  Company  from  the 
jear  1463  down  to  the  present  time. 

That  the  persons  named  in  the  rule  were,  in  September,  1858,  elected 
wardens  by  the  court  of  assistants,  in  accordance  with  the  usual  mode 
of  election ;  and  that  each  was,  at  the  time  of  his  election,  a  freeman 
and  liveryman  of  the  Company,  and  a  member  of  the  commonalty. 

That  deponents  denied  that  they  had  assumed  or  exercised  the  exclu- 
sive right  to  choose  or  appoint  annually  from  amongst  themselves  the 
prime  warden  or  master  and  wardens  of  the  Company ;  although,  of 
late  years,  the  fact  has  been  that  the  prime  warden  or  master  and  war- 
dens have,  at  the  time  of  their  election,  been  members  of  the  court  of 
assistants.  That  they  had,  at  the  time  of  their  election,  invariably 
been  freemen  of  the  Company  and  members  of  *the  body  of  the  r^noA 
eommonalty  at  large.  That  there  are  instances,  in  the  records  ^ 
of  the  Company,  in  which  they  have  not  been  members  of  the  court  of 
assistants  at  the  time  of  their  election,  or  previously  thereto.  But  that 
the  practice  had  been  to  elect  men  who  were  members  of  the  court  of 
assistants,  as  having  more  knowledge  and  experience  of  the  affairs  of 
the  Company  than  others  not  upon  the  court.  That  the  prime  warden 
or  master  and  wardens  and  court  of  assistants  had  always,  from  the 
time  of  their  first  existence,  had  almost  the  entire  management  of  the 
tffairs  of  the  Company.  y 

Sir  A.  J.  E.  Coekbum^  Attorney-Oeneral,  Bramwell  and  Bovill^  now 
showed  cause. — The  affidavits  in  answer  show  a  good  title.  A  by-law 
limitbg  the  number  of  electors,  provided  no  integral  part  of  the  cor- 
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poration  were  excluded,  would  be  good ;  The  Case  of  Corporations,  4 
Rep.  77  b,  Rex  v.  Ashwell,  12  East,  22,  Rex  v.  Westwood,  7  Bing.  1 
(E.  C.  L.  R.  vol.  20).(a)    [Lord  Campbell,  C.  J. — Questions  of  this  kind 
were  more  frequently  before  the  Courts,  some  years  ago ;  we  then  used 
to  think  this  quite  trite  law.]    Next,  the  existence  of  such  legal  by- 
law may  be  presumed  from  usage ;  and  the  law  may  be  pleaded  as  not 
extant  in  writing ;  Rex  v.  Head,  4  Burr.  2515,  Rex  v.  Ashwell,  12 
East,  22,  Perkin  v.  Master,  Warden,  &c.,  of  The  Company  of  Cutlers 
in  Hallamshire,  in  the  County  of  York,  21  MS.  Serjt.  Hill,  p.  65.(() 
And  further,  the  words  of  the  charter  itself  are  not  express  against  this 
mode  of  election,  and  may  therefore  be  explained  by  usage ;  Gape  v. 
^Qonn  Hanley,((?)  Rex  *v.  The  Mayor  and  Citizens  of  Chester,  1  M.  k 
J  S.  101.     The  case  of  Rex  v.  Attwood,  4  B.  ft  Ad.  481  (E.  C.  L 
B.  vol.  24),  is  exactly  in  point.     The  relator  might  here,  by  inquiry, 
have  learned  that  the  usage  was  as  stated  in  the  affidavits  in  answer; 
Bnd  the  rule  should  therefore  be  discharged  with  costs ;  for,  if  these 
facts  had  been  before  the  learned  Judge  when  the  rule  was  applied  for, 
he  would  have  refused  the  application. 

Cfleasbf/y  control. — It  is  true  that  a  good  by-law  may  be  presumed 
from  usage ;  and  the  usage  here  is  sufficiently  shown  if  the  by-law  be 
good.  But  the  relator  contends  that  such  a  by-law  as  would  establish 
this  mode  of  election  would  be  bad,  as  constituting  a  self-electing  body 
and  infringing  the  original  constitution  of  the  Company.  This  question 
is  not  decided  by  Rex  v.  Attwood.  It  is  true  that  th.e  same  objectioa 
might  have  been  taken  there ;  but  it  was  not  noticed.  The  objection 
that  the  election  was  from  a  restricted  number  was  suggested  here  by 
the  Report  of  the  Municipal  Commissioners  ;{d)  but  that  is  certainly 
answered  in  point  of  fact,  as  in  Rex  v.  Attwood.  [Lord  Campbell,  C. 
J. — That  objection  would  have  been  fatal.  But  was  not  the  objection 
on  which  you  now  rely  one  of  the  grounds  in  Rex  v,  Attwood  ?]-  It  ifl 
there  mentioned  in  the  second  ground :  but  it  was  scarcely  noticed  in 
argument :  probably  the  affidavits  did  not  raise  the  point,  as  it  is  not 
distinctly  noticed  in  the  judgment.  The  body  of  electors  cannot  be 
limited  by  by-law,  to  a  body  not  representing  every  integral  part  of  the 
corporation.  [Lord  Campbell,  C.  J. — All  the  members  of  the  court 
^noo-i  of  assistants  here  must  have  been  members  of  the  ^commonalty.] 
-^  That  would  not  make  them  representatives  of  the  commonalty  if 
they  themselves  select  the  members  of  the  commonalty  who  are  to  con- 
Btitute  their  body.  The  importance  of  the  representative  principle  is 
admitted  by  Littledale,  J.,  in  Rex  v.  Westwood,  7  Bing.  64  (E.  G.  L.  R» 
vol.  20),  4  B.  &  C.  805  (E.  C.  L.  R.  vol.  10),  though  he  held  the  par- 

(a)  In  Dom.  Proo.,  alBrmiog  the  Jadgment  of  E.  B.  in  Rex  «.  We«twood,  4  B.  4  C.  781  (£.  C. 
li.  R.  Tol  10). 
(6)  Cited  in  2  Selw.  N.  P.  1102,  lOhi  ed. 
(e)  Note  (o)  to  Blanklej  o.  Winetanley,  3  T.  R.  288. 
(tf)  Second  Report^  1837,  London  Companiet,  1. 
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tiealar  by-law  then  under  consideration  good ;  and  by  Holroyd,  J.,  in 
the  same  ca8e,(a)  where  he  explains  the  decisions  in  favoor  of  the  elec- 
tions in  Bex  t;.  Ashwell,  12  East,  22,  and  Bex  v.  Bird,  13  East,  867, 
on  the  groand  that  the  exercise  of  the  power  of  election  was  narrowed 
<(toapartof  the  burgesses  themselves,"  «and  to  certain  other  bur* 
gesses  elected  by  the  body  at  large.*'  And  the  general  principle,  that 
bj-Iaws  cannot  be  made  contrary  to  the  constitution  of  the  corporation^ 
was  affirmed  in  Bex  v.  Qinever,  6  T.  B.  732,  where  a  by-law  nearly 
two  hundred  years  old  was  held  bad  on  that  objection.  It  is  to  be  ob- 
served that  in  Bex  v.  Attwood,  4  B.  &  Ad.  481  (E.  C.  L.  B.  vol.  24),  the 
charter  of  B.  2  confirmed  the  customs  of  the  guild,  a  circumstance  upon 
which  Taunton,  J.,  relies :  but  here  the  supposed  by-law,  or  usage,  is 
later  than  the  governing  charter,  and  cannot  control  its  generality. 

Lord  Campbell,  C.  J. — I  think  that,  if  the  facts  now  disclosed  had 
been  before  my  Brother  Crompton  when  the  rule  was  moved  for,  he 
would  not  have  granted  the  rule.  There  is  no  ground  whatever  for 
questioning  the  validity  of  the  election.  Here  is  an  usage  of  nearly 
foar  hundred  years  :  if  that  can  have  a  lawful  origin,  we  ought  to  pre- 
same  one.  Now  such  an  usage  would  be  justified  by  a  by-law  limiting 
the  electors  as  they  are  here  ^limited :  such  a  supposed  by-law  r^tooq 
has  been  held  good  again  and  again.  The  case  is  exactly  like  ^ 
Rex  V.  Attwood,  where  this  Court  refused  to  interfere.  We  should  not 
be  acting  rightly  if  we  disturbed  an  election  so  made.  As  to  there 
being  a  self-election,  these  oflScers  are  not  self-elected.  It  may  be  right 
that  the  election  should  be  in  the  general  body :  but  that  question  is 
for  the  Legislature.  It  is  supposed  that  the  corporation  of  London  is 
to  be  reformed :  the  Legislature  may  then  take  the  point  into  consid-* 
eration.(() 

CoLBKiDQB,  J. — We  must  discharge  this  rule,  upon  the  invariable 
principle  that,  when  we  find  a  very  ancient  usage,  we  are  to  presume 
anything  which  will  support  it.  If  we  were  to  listen  to  ingenious  legal 
objections  or  astute  remarks,  or  enter  into  minute  inquiries  into  evi-* 
dence,  the  general  result  would  be  that,  the  older  an  usage  was,  the  less 
should  we  be  able  to  support  it :  and,  instead  of  the  antiquity  being  a 
protection,  an  old  usage  would  be  more  difScult  to  defend  than  a  modern 
one.  Here  we  have  an  admitted  uninterrupted  usage  from  1463.  It 
was  at  first  suggested  that  it  could  be  traced  back  only  to  a  later  era ; 
bat  from  the  affidavits  in  answer  we  find  that  it  has  prevailed  so  long. 
We  may  fairly  infer  the  existence  of  a  by-law  limiting  the  power  of 
election  to  this  select  body :  and  I  do  not  at  all  agree  that  the  self* 
election  destroys  the  representative  character. 

(«)  4  B.  A  C.  829  (B.  C.  L.  R.  toU  10). 

(&)  The  Report  of  the  CommiMioners  appoloted  to  inquire  into  the  existing  etate  of  the  Cor* 
pontioo  of  the  Citj  of  London,  te,,  has  been  presented  to  both  Houses  of  Parliament^  and 
pristed.  A,  d1  1864.  The  Commissioners  abstain  from  noticing  the  Companiesi  as  not  b^g  oo]i« 
ititoeot  portions  of  the  Corporation }  p.  z. 
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♦<iQm      *WiOHTMAN,  J. — Rex  V.  Attwood  is  a  distinct  aathority  in 


'890] 


favour  of  the  defendants.     But  it  is  objected  that  the  body  to 


vhom  the  power  of  election  is  given  is  itself  self-elected.  I  think  that 
this  body  stands  on  the  same  footing  as  the  officers  elected :  I  cannot 
see  why  the  right  of  delegation^  may  not  be  delegated  in  one  case  as 
well  as  in  the  other.  There  cannot  of  course  be  any  by-law  restricting 
the  persons  eligible,  nor  any  extension  of  the  eligibility  to  persons  not 
originally  eligible. 

Erle,  J. — I  am  of  the  same  opinion :  and  I  have  no  remarks  to  add. 

Bale  discharged,  with  costs. 


The  QUEEN  v.  ETTON,  Esquire,  and  others. 

Seei  95  of  the  General  Kghwaj  Aefe»  5  A  6  W,  4>  e.  50  (which  enBcts  thafe»  in  the  caie  of  a 
indictment  for  non-repair  of  a  highwaj  preferred  at  the  Aesiies  or  Quarter  Sessione  by  order 
of  joBtiees  aa  there  directed,  the  eoite  of  the  proeecntion  shall  be  ordered,  hj  the  Jadge  wbo 
tries  or  the  Justioes  of  snch  Quarter  Sessions,  to  be  paid  oat  of  the  rate  made  and  levied  a 
porsnanoe  of  the  Act  in  the  parish  in  which  snch  highway  shall  be  situate),  extends,  not  only 
to  mtes  made  or  levied  at  the  time  of  the  order,  but  to  the  highway  rate  in  general ;  and,  if 
there  be  not  sufficient  firnds  in  the  hands  of  the  snrreyors  at  that  time,  they  must  make  a  ni» 
for  the  purpose. 

The  order  binds,  not  only  the  rarreyort  in  office  at  the  time,  but  their  inooesson,  until  the  ootti 
be  paid. 

Such  costs  are  not,  within  the  meaning  of  sect  103,  penalties,  or  forfeitures,  inflicted  or  satbo- 
riied  by  the  Act  to  be  imposed  for  any  offence  against  the  same,  nor  balances  due  trom  a  sor- 
Teyor,  nor  costs  and  charges  allowed  and  ordered  by  the  authority  of  the  Act  the  manuer  of 
levying,  recovering,  and  applying  of  which  is  not  thereby  otherwise  particularly  directed.  Aad 
therefore  they  cannot  be  levied  by  distress,  under  the  proceedings  directed  by  that  seetioo. 
But  a  mandamus  will  issue  to  compel  the  taking  of  the  proper  steps. 

At  the  General  Quarter  Sessions  for  Flintshire,  holden  1st  Jalj, 
♦^Q11  ^^^^'  ^^®  Court  made  an  order  *reciting  an  order  of  special  ses- 
-*  sions,  which  directed  a  prosecution  of  The  Inhabitants  of  the 
township  of  Tryddyn  in  the  parish  of  Mold,  in  that  county,  for  noB- 
repair  of  a  highway  in  the  township,  the  surveyors  of  the  township 
haying  appeared  to  an  information  preferred  by  Charles  Harrison,  and 
denied  the  liability ;  reciting  also  that  the  indictment  was  preferred  by 
Harrison  at  Quarter  Sessions,  and  the  defendants  pleaded  Guilty ;  and 
it  was  « therefore  ordered  by  us,  the  justices  by  and  before  whom  the 
said  bill  of  indictment  was  tried,  that  the  costs  of  such  prosecution  in* 
curred  by  the  said  Charles  Harrison,  amounting  to  the  sum  of  72/.  8<. 
8(2.,  be  paid  to  the  said  Charles  Harrison  by  The  Inhabitants  of  the 
said  township  of  Tryddyn,  on  or  before  the  81st  day  of  August,  A.  d. 
1852,  out  of  the  rate  made  and  levied,  or  to  be  made  and  levied,  within 
the  said  township  of  Tryddyn  in  pursuance  of  an  Act,"  &c.  (5  &  6  W. 
4,  c.  50). 

On  the  26th  April,  1853,  John  Lloyd  and  Roger  Bellis  were  appointed 
surveyors  of  the  township.    A  demand  for  payment  of  the  722.  8$.  Sd, 
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vas  made  on  them,  with  which  they  did  not  comply.  An  information 
iFBS  exhibited  against  them,  and  was  heard  before  John  Wynne  Eyton, 
Edirard  Pemberton,  and  Charles  Glough,  Esquires,  justices  of  the 
coantj :  and,  the  surveyors  assigning  no  reason  for  disobedience  of  the 
order,  the  justices  were  requested  to  grant  a  warrant  of  distress  against 
tbeir  goods,  under  stat.  5  &  6  W.  4,  c.  50,  s.  103 :  but  the  justices 
declined  to  do  so. 

R  Beavatiy  in  Trinity  term,  1858,  obtained  a  rule  calling  on  Messrs. 
EytoD,  Clough,  and  Pemberton,  and  Lloyd  and  Bellis,  to  show  cause 
whj  the  said  three  '^justices  should  not  issue  their  warrant  (as  r^^oQi^ 
m  the  rale  stated  in  the  judgment  in  this  case).  '- 

In  last  term,(a)  iZ.  F.  Williami  showed  cause ;  and  Pashley  and  E. 
Beavan  were  heard  in  support  of  the  rule.  The  judgment  sufficiently 
shows  the  circumstances  of  the  case,  and  the  points  suggested  in 
argument,  so  far  as  material  to  the  decision.  Cur,  adv.  vult 

Lord  Campbell,  C.  J.,  in  this  Term  (January  ISth),  delivered  the 
jadgment  of  the  Court. 

This  was  a  rule  calling  on  the  defendants,  justices  of  the  county  of 
Flint,  to  show  cause  why  they  should  not  issue  their  warrant  of  distress 
and  sale  of  the  goods  of  John  Lloyd  and  another,  surveyors  of  the  high- 
ways in,  and  inhabitants  of,  the  township  of  Tryddyn,  for  recovery  of 
12L  8«.  3(2.,  by  an  order  of  sessions,  dated  1st  July,  1852,  ordered  to  be 
paid,  out  of  the  highway  rate  for  the  township,  to  Charles  Harrison,  for 
the  costs  of  a  prosecution  against  the  inhabitants  of  the  township  for 
the  non-repair  of  a  highway. 

In  this  case,  by  consent,  a  verdict  at  Sessions  had  passed  for  the 
Crown ;  and  the  costs  of  the  prosecution  were  directed  by  the  justices 
to  be  paid  out  of  the  highway  rate :  this  was  in  pursuance  of  the  power 
given  by  sect.  95  of  the  General  Highway  Act,  5  ft  6  W.  4,  c.  50,  the 
words  of  which  are :  «  The  costs  of  such  prosecution  shall  be  directed 
hj*'  (( the  justices  at  such  quarter  sessions,  to  be  paid  out  of  the  rate 
made  and  "^levied  in  pursuance  of  this  Act  in  the  parish  in  which  r:^QQQ 
wch  highway  shall  be  situate."  ^ 

The  words  '^  rate  made  and  levied,"  ftc,  do  not  point  merely  to  any 
particular  assessment  already  made  and  levied  at  the  time  when  the 
order  of  sessions  issues,  but  to  the  highway  rate  in  general ;  and  it  was 
the  dnty  of  the  persons  who  were  in  office  at  the  time  the  order  was 
made  to  pay  the  costs  out  of  any  funds  then  in  their  hands,  or,  if  they 
had  none,  to  make  and  levy  a  rate  for  the  purpose  of  putting  themselves 
in  funds.  If  properly  applied  to,  and  neglecting  to  pay  costs,  which, 
in  the  one  way  or  the  other  they  possessed,  or  might  procure  for  them- 
selyes  the  means  of  paying,  they  would  be  guilty  of  a  breach  of  duty ;  (() 

(a)  KoT«mber  31  tt,  1853.    Before  Lord  Campbell/C.  J.,  Coleridge,  Wlghtman,  and  Erie,  Jt. 
(6)  On  the  argnmeot,  refertnee  was  made  to  Piibrow  v.  PUbrow's  Atmospberio  BaUway  Com- 
pay,  i  Com.  B.  440  (B.  C.  L.  R.  toL  67). 
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and  what  is  trae  of  them  would  apply  to  their  immediate  snccesson. 
Bat,  unless  something  more  be  found  in  the  Act  than  is  contained  in 
this  section,  the  remedy  now  sought  for,  to  enforce  performance  or  panish 
neglect  of  duty,  could  not  be  applied :  the  common  law  would  help  tbe 
party  entitled  to  costs  by  a  writ  of  mandamus ;  (a)  but  the  proceeding 
by  warrant  of  distress  and  sale  must  be  founded  on  statute. 

Accordingly,  for  the  rule,  Mr.  Pashley  relied  on  the  103d  section, 
the  words  of  which  are,  ^'  all  penalties  and  forfeitures  by  this  Act  inflicted 
or  authorized  to  be  imposed  for  any  offence  against  the  same,  and  all 
balances  due  from  a  surveyor,  and  all  costs  and  charges  to  be  allowed 
and  ordered  by  the  authority  of  this  Act  {the  manner  of  levying j  ree^ 
vering^  and  applying  of  which  i»  not  hereby  otherwise  partieularly 
i^QQA-}  directed)^  shall,  upon  ^proof  and  conviction  of  the  offences  respect- 
-^  ively  before  aoy  two  or  more  justices,  either  by  the  confession  of 
the  party  offending,  or  by  the  oath  of  any  credible  witness  or  witnesses 
(which  oath  such  justices  are  in  every  case  hereby  fully  authorized  to 
administer),  or  upon  order  made  as  aforesaid,  be  levied,  together  with 
the  costs  attending  the  information,  summons,  and  conviction,  by  distress 
and  sale  of  the  goods  and  chattels  of  the  offender  or  person  liable  or 
ordered  to  pay  the  same  respectively,  by  warrant  under  the  hands  of 
two  or  more  justices  before  whom  the  party  may  have  been  convicted." 

We  are  of  opinion  that  these  words  do  not  apply  to  the  present  case, 
notwithstanding  the  generality  of  the  expression  ^^  all  costs  and  charges 
to  be  allowed  and  ordered  by  the  authority  of  this  Act."  The  subject- 
matter  of  the  sections  are  those  penalties  and  forfeitures,  those  balances 
due  from  a  surveyor,  and  all  those  costs  and  charges  to  be  allowed  and 
ordered  by  authority  of  the  Act,  "  the  manner  of  levying ^  recovering^ 
and  applying  of  which  is  not  hereby  otherwise  particularly  directed/' 
These  latter  words  seem  scarcely  applicable  in  themselves  to  the  costs 
now  in  question ;  for  the  statute  has  pointed  out  the  specific  fund  from 
which  they  are  to  be  paid ;  {b)  impliedly  it  authorizes  and  commands  tbe 
surveyor  to  pay  them  from  that  fund ;  and  the  application  of  them,  when 
paid,  it  was  totally  unnecessary  to  specify :  the  costs  of  the  prosecution 
of  an  indictment  being  given,  it  must  be  intended  that  they  were  given 
to  the  party  prosecuting. 

But,  waiving  that  argument,  what  is  to  be  done  in  order  to  proceed 
HioqfTi  wilder  the  section  ?  There  must  be  *either  "  proof  and  conviction 
^  of  the  offences  (e)  respectively,"  which  clearly  cannot  apply  except 
in  cases  of  offences  which  cause  penalties  or  forfeitures  to  be  incurred, 
and,  at  most,  balances  to  be  paid,  the  non-payment  of  which  is  tbe 
offence  to  be  proved  .and  convicted  of;  or  there  must  be  an  order  made, 
and  that  order  must  make  it  an  immediate  and  direct  duty  for  the  party 

(a)  Regina  v.  Clarke,  5  Q.  B.  887  (S.  C.  L.  R.  vol.  48),  was  mentioned  in  the  argoment, 
(h)  On  the  argnment,  Regioa  v  Watford,  4  I),  ft  L.  693,  wae  mentioned, 
(e)  On  the  argument,  reference  wai  made  to  Eggington's  Case,  8  B.  A  B.  717  (S.  C.  L.  R.  tqL 
76),  and  to  stat.  43  ElU.  e.  3,  a.  4. 
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on  whom  it  is  made  to  pay  what  is  ordered  to  be  paid,  whether  it  be 
penaltj,  forfeiture,  balance,  or  costs ;  bat  this  cannot  apply  to  the  case 
before  us ;  for,  the  fand  being  specified,  and  that  being  a  rate  made  or 
to  be  made,  reasonable  time  to  pnt  himself  in  fnnds  must  necessarily  be 
given  to  the  snnreyor.  He  is  gnilty  of  no  default  until  such  time  has 
elapsed ;  if  he  has  to  make  a  rate,  that  rate  may  be  appealed  against  to 
the  quarter  sessions;  considerable  delay  may  occur  without  any  fault 
of  his ;  and,  to  suppose  that  upon  order  made  he  becomes  at  once  liable 
to  distress  and  sale  of  his  goods,  or  imprisonment,  is  not  only  unreason- 
able, bat  inconsistent  with  the  95th  section,  which  gives  recourse  specially 
to  the  highway  rate,  with  all  the  consequences  of  course  implied  to  which 
we  hare  just  alluded. 

When  we  proceed  with  the  section,  we  find  that  its  further  provisions 
are  confined  to  the  case  of  fines,  penalties,  and  forfeitures,  and  the  costs 
made  incident  to  them,  and  are  wholly  inapplicable  to  the  present  case ; 
and  the  section  concludes  with  applying  the  penalties  and  forfeitures 
when  levied,  half  to  the  informer,  and  half  to  the  surveyor  of  the  parish 
where  such  offence,  neglect,  or  default  shall  happen,  to  be  applied 
towards  the  repair  of  the  highways  thereof,  unless  the  surveyor  r^oq^ 
^shall  be  himself  the  informer,  in  which  case  the  whole  shall  be  ^ 
applied  towards  the  repair  of  such  highway ^  meaning  probably  highways. 

Looking  then  at  the  whole  section,  which  is  very  carelessly  drawn,  it 
seems  to  us  clear  that  the  object  of  it  is  to  provide  means  for  the  reco- 
Terj  of  penalties  and  forfeitures,  and  unpaid  balances,  and  the  costs 
and  charges  incident  to  the  proceedings  which  may  be  had  for  imposi^ig 
the  two  former,  or  for  procuring  the  order  for  the  payment  of  the  latter : 
all  these  are  summary  proceedings ;  and  it  is  clear  that  to  summary 
proceedings  only  the  Legislature  was  looking  when  it  enacted  these  pro- 
Tisions.(a) 

The  parties  applying  for  the  rule,  therefore,  have  mistaken  their 
course ;  and  it  must  be  discharged.  Rule  discharged* 

(a)  SeUvood  «.  Monat^  1  Q.  B.  726  (B.  G.  L.  R.  toL  41),  wm  mentioned  in  the  trgameftt. 


BOBSON  V.  DOYLE,  Bart.,  DOUGLAS,  WITHAM,  and  WHITE. 

Jan.  80. 

Wb«re,  10  an  action  of  eontrnct,  one  of  soTeral  defendants  appeare  at  the  trial  not  to  he  liahla, 
the  {»roper  coufee  for  the  plaintiff,  nnder  the  Common  Law  Procedare  Act,  1852,  is  to  apply  al 
the  trial  for  an  amendment  under  sect.  37.  The  misjoinder  i^  not  sach  a  defect  or  error  as  can 
be  amended  after  the  trial  by  the  Court  in  banc  nnder  sect  222. 

Action  against  the  four  defendants  for  money  paid,  work  and  labour, 
commission,  and  on  accounts  stated. 

Plea  by  Doyle :  Nunquam  indebitatus.  The  same  plea  by  Douglas 
and  Witham,  jointly.     The  same  plea  by  White. 

Issue  joined  on  the  three  pleas. 

VOL.  lu. — 33  Y  2 
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*^Q71  *^^  c*se  was  tried  before  Lord  Campbell,  C.  J.,  at  the  Lon- 
-'  don  sittings  after  last  Hilary  Term.  At  the  close  of  the  plain- 
tiff's case,  the  counsel  for  White  contended  that,  as  against  him,  no 
cause  of  action  had  been  proved.  The  Lord  Chief  Justice  thereupon 
suggested  to  the  plaintiff's  counsel  that  he  should  strike  out  White's 
name,  under  sect.  87  of  The  Common  Law  Procedure  Act,  1852  (15  k 
16  Vict.  c.  76).  This  was  not  acceded  to :  and  his  Lordship  then  asked 
the  jury  whether  they  thought  the  case  was  proved  against  White. 
They  answered  in  the  negative.  Upon  this,  the  counsel  for  the  other 
defendants  contended  that  all  the  defendants  were  entitled  to  a  verdict. 
The  Lord  Chief  Justice  permitted  the  case  to  proceed ;  and  a  verdict 
was  found  against  Doyle,  Douglas,  and  Witham. 

CfrowdeTy  for  the  plaintiff,  in  this  Term,  obtained  a  rule  calling  on  the 
defendants  to  show  cause  why,  on  the  payment  of  defendant  White's 
costs,  the  postea  and  proceedings  should  not  be  amended  by  striking 
out  White's  name,  or  why  a  new  trial  should  not  be  had.  Afterwards, 
in  the  same  Term,  C.  W.  Wood,  for  the  defendants  Douglas  and  Wi- 
tham, obtained  a  rule  calling  on  the  plaintiff  and  the  defendant  White  to 
ahow  cause  why  a  verdict  should  not  be  entered  generally  for  the 
defendants,  or  a  new  trial  be  had :  notice  to  be  given  to  defendant 
Doyle. 

The  two  rules  now  came  on  together. 

C.  TT.  Wood^  for  defendants  Douglas  and  Witham. — Sect.  87  of  The 
Common  Law  Procedure  Act,  1852,  points  out  the  proper  mode  of 
remedying  the  misjoinder  of  defendants :  that  not  having  been  pursued, 
^nq^-1  the  case  stands  as  before  the  statute :  and,  one  of  several  *de- 
-'  fendants  in  an  action  of  contract  appearing  not  to  be  liable,  the 
case  fails  altogether.  Whatever  shall  be  done,  the  defendants  are 
entitled  to  costs. 

Crowder  and  Willes,  for  the  plaintiff. — ^First,  the  verdict  may  stand 
as  against  the  three.  Sect.  87  permits  the  amendment  « in  case  it 
shall  appear  at  the  trial  of  any  action  on  contract  that  there  has  been 
a  misjoinder  of  defendants :"  it  does  not  state  whether  this  ought  to 
appear  to  the  satisfaction  of  the  jury  or  of  the  Judge  :  it  may  be  that 
it  was  intended  that  the  jury  should  find  simply  against  the  parties 
liable.  But,  at  any  rate,  sect.  222  enables  the  Court  to  make  the 
amendment  now.  [Wightman,  J. — Then  what  was  the  use  of  sect.  37  ? 
Crompton,  J. — Sect.  84  introduces  a  series  of  enactments  <<  with  respec: 
to  the  joinder  of  parties  to  actions,"  down  to  and  including  sect.  40.] 
Sect.  222  seems  to  be  added,  in  order  to  comprehend  by  a  general 
enactment  all  cases  not  provided  for  by  the  enactments  under  the 
several  heads  of  Appearance,  &c.  [Crompton,  J. — If  sect.  222  were 
thus  to  override  the  earlier  sections,  the  conditions  annexed  to  the 
amendment,  in  sect.  87,  could  not  be  secured.]    No  injustice  will  he 
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done  to  White,  bj  the  proposed  course :  and  why  should  the  other  three 
be  exempted  from  liability  ? 

O'MaUetf,  for  White,  consented  to  the  new  trial,  on  condition  that 
White's  name  should  be  struck  out,  and  that  his  costs  should  be  paid. 

J.  H,  Hodgsariy  for  Doyle,  contended  that  all  the  defendants  were 
entitled  to  the  costs ;  or,  at  least,  to  the  costs  of  the  rule. 

*Per  Cl7RlAM.(a) — ^We  can  only  grant  a  new  trial ;  and  that  rn^oqq 
mnst  be  upon  an  undertaking  as  to  White.     Sect.  222  clearly  *- 
has  no  application  to  a  case  of  misjoinder. 

As  to  Orowders  rule :  Ordered,  that  the  yerdict  be  set  aside  without 
eosts  as  to  defendants  Douglas,  Witham,  and  Doyle,  and  a  new  trial  be 
bad,  and  that  defendant  White's  name  be  struck  out,  the  plaintiff  under- 
taking to  pay  White  his  costs. 

As  to  (7.  TF.  Wood' 9  rule :  Ordered,  that  the  rule  be  discharged  as 
to  the  plaintiff;  and,  as  to  defendant  White,  that  the  rule  be  discharged, 
with  costs  to  be  paid  by  defendants  Douglas  and  Witham  to  defendant 
White. 

(a)  Lord  CampbeU,  C.  J.^  Coleridge^  Wightnuu,  and  Crompton,  Ji. 


In  the  matter  of  a  plaint  in  the  County  Court  of  CORNWALL  holden 
at  ST.  AUSTELL  between  RICHARD  EEREIN,  plaintiff,  and 
WILLIAM  EEREIN,  defendant.    Jan.  81. 

A  fommons  wfts  Uken  oat  in  the  county  conrt  by  A.  against  B.,  to  reoorer  lands  under  stat  9  9t 
10  Viet  e.  95,  s.  122. 

Ob  applioation  for  a  prohibition  by  B.,  it  appeared  that  B.  held,  ai  tenant  to  C,  in  his  lifetime, 
two  farma^  C.  being  leaseholder  of  the  one,  and  tenant  in  fee  of  the  other.  C.  died ;  and  A. 
prodttced  a  wiU  by  which  he  was  derisee  of  all  C.'s  real  estate,  and  appointed  executor.  A. 
proTsd  the  will,  and  gare  B.  notice  to  quit    B.  bonft  fide  disputed  the  Talidity  of  the  will. 

field:  that  the  restriction  contained  in  sect  58,  as  to  the  Jurisdiction  of  the  county  court  when 
title  to  corporeal  hereditament  comes  in  question,  applies  to  proceedings  under  sect  122.  That 
title  to  the  leasehold  could  not  here  come  in  question,  inasmuch  as  the  probate  was  conclusive 
tbst  the  title  to  that  was  in  A.  But  that  title  to  the  freehold  did  come  in  question.  And  the 
prohibition  went  as  to  the  freehold  farm,  and  was  refused  as  to  the  leasehold. 

KiNGDON,  in  this  Term,  obtained  a  rule  Nisi  to  rescind  an  order  of 
Martin,  B.,  made  in  the  vacation,  for  a  prohibition  in  the  above  plaint. 

*From  the  affidavits  on  both  sides  it  appeared  that  William  r^i^^/x 
Kerkin  and  Richard  Eerkin  were  brothers.  William  was  the  ^ 
elder  son,  and  in  the  lifetime  of  their  father  had  become  his  tenant  from 
year  to  year  of  two  farms  under  the  value  of  502.  The  father  was 
owner  of  the  one  farnr  in  fee ;  of  the  other  he  was  possessed  for  a  term 
of  years.  The  father  died  in  1853;  and  Richard  Eerkin  produced  a 
will  by  which  the  estates  were  both  bequeathed  to  him,  and  he  was 
appointed  executor.  This  will  was  proved  on  the  8d  of  March,  1858, 
in  the  Archdeaconry  Court  of  Cornwall.  Notice  to  quit  was  given  by 
Bichard  Eerkin  to  William  Eerkin :  and,  he  refusing  to  go  out,  a  sum- 
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mons  was  taken  out  by  Richard  Eerkin,  under  stat.  9  &  10  Vict.  c.  95, 
B.  122,  in  the  County  Court  of  Cornwall  holden  at  St.  Anstell.  It 
appeared  by  the  affidavits  that  the  validity  of  the  will  was  bona  fide 
disputed  by  William ;  and  on  that  ground  Martin,  B.,  made  the  order 
complained  of. 

J.  D,  Coleridge  now  showed  cause. — Stat.  9  &  10  Vict.  c.  95,  s.  58, 
provides  that  the  Court  shall  not  have  cognisance,  inter  alia,  of  any 
action  in  which  the  title  to  any  corporeal  hereditament  shall  be  in 
question.  Here  the  very  point  is,  whether  William,  the  heir  at  law,  or 
Richard,  the  devisee,  has  title  to  this  land.  [Lord  Campbell,  C.  J.-- 
The  questioning  the  validity  of  the  will  does  bring  the  title  of  the  free- 
hold in  question :  but  the  leasehold  is  in  the  executor ;  and  the  probate 
is  conclusive  as  to  who  is  executor.  The  title  therefore  to  the  lease- 
hold land  cannot  come  in  question  in  the  county  court ;  and  as  to  that 
the  prohibition  cannot  go.  As  to  the  freehold,  as  at  present  advised  I 
think  the  order  right.] 

♦40n  KingdoUj  in  support  of  the  rule,  was  desired  by  the  *Court  to 
^  confine  his  arguments  to  the  freehold. — Sect.  58  does  not  apply 
to  proceedings  under  sect.  122.  Sect.  126  shows  that  questions  of 
title  in  such  cases  are  to  be  tried  by  the  county  court  judge,  and  that 
there  is  a  method  of  appealing  by  an  action  of  trespass.  [Lord  Camp- 
bell, C.  J. — I  at  present  think  that  sect.  58  does  restrain  the  jurbdic- 
tion  under  sect.  122.  Questions  on  the  validity  of  devises  are  frequently 
of  the  utmost  nicety.  I  can  hardly  believe  that  the  Legialatore  in- 
tended the  county  court  to  decide  such  a  question  as  that  raised 
in  Egerton  v.  Earl  Brownlow,  4  H.  L.  Ca.  1.  Crompton,  J.— The 
sections  following  sect.  122  seem  to  show  that  the  Legislature  con- 
templates that  the  county  court  is  to  decide  on  questions  of  title  as  to 
whether  the  landlord  has  a  lawful  right  to  the  possession :  that  is,  such 
questions  as  arise  from  a  dispute  as  to  whether  the  lease  was  determined, 
or  the  like.  But  it  does  not  contemplate  that  he  is  to  decide  questions 
as  to  whether  the  claimant  has  title  as  landlord.  WiaHTMAN,  J.,  re- 
ferred to  Jones  V.  Owen,  5  D.  &  L.  669.] 

Lord  Campbell,  C.  J. — For  the  reasons  given  in  the  course  of  the 
argument,  the  plaintiff  is  right  as  to  the  leasehold,  wrong  as  to  the  free- 
hold ;  and  the  rule  must  be  accordingly. 

CoLERiDGK,  WiQHTMAN,  and  Cbompton,  Js.,  concurred. 

The  following  rule  was  drawn  up :  «  That  the  order  of  Martin,  B., 
dated,*'  &c.,  (f  be  rescinded  as  respects  the  leasehold  premises  mentioned 
in  the  affidavits  in  the  said  rule  named ;  and  that  the  rule  be  discharged 
as  respects  the  freehold  premises  in  the  said  affidavits  also  mentioned.'' 
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•COUCH  V.  STEEL.  ['■402 

lit  want  That  plaintiff  engaged  with  defendant^  to  lenre  on  board  defendant's  (a  British)  vesseV 
as  %  eommon  seaniaa,  on  a  specified  Toyage  fh>m  and  to  a  British  port  Breach :  that  the 
Tenel  was  leakj  and  anseaworthy,  by  which  plaintiff  became  an  well  and  sustained  damage. 

Held,  00  demurrer,  that  the  count  was  bad,  there  being  no  allegation  of  knowledge  or  deceit,  nor 
of  soy  express  warranty  that  the  vessel  was  seaworthy;  and  the  law  not  implying  any  sach 
vtrranty  from  the  relation  of  a  shipowner  and  seaman. 

2d  eoant.  That  defendant  neglected  to  snpply  and  keep  on  board  the  vessel  a  proper  supply  of 
ffledicinei,  whereby  plaintiff's  health  suffered. 

Held,  on  demarrer,  that  stak  7  is  8  Vict.  e.  112,  s.  18,  makes  it  the  duty  of  the  shipowner  to  have 
OD  board  such  medicines ;  and  that,  though  the  Act  imposes  a  penalty,  recoverable  by  a  com* 
moo  informer,  as  the  specific  punishment  for  the  breach  of  that  duty  as  to  the  public,  sailors 
sostsining  a  private  injury  from  Che  breach  of  that  statutable  duty  are  entitled  to  maintain  an 
action  to  recover  damages.    And  that  the  count  was  good. 

The  first  count  of  the  declaration  alleged  that  defendant,  then  and 
still  being  a  subject  of  Her  Majesty  Queen  Victoria,  was  the  owner  of 
a  certain  British  registered  barque  or  vessel,  called  and  known  as  The 
Persian,  which,  at  the  time  of  the  making  of  the  agreement,  was  in 
port  within  this  realm,  to  wit,  in  the  port  of  Plymouth  :  and  plaintiff, 
then  being  a  subject  of  Her  said  Majesty,  was  then  an  able-bodied  sea- 
man in  good  health,  duly  registered,  and  had  a  register  ticket.  <«  And 
thereupon  plaintiff  in  his  own  behalf,  and  defendant  by  one  John  Davis, 
the  master  of  the  said  barque  or  vessel  of  defendant,  and  the  agent  of 
defendant  in  that  behalf,  made  and  entered  into  an  agreement  in  writing, 
in  the  form  and  containing  all  the  matters  and  things,  and  made,  enter- 
ed into,  signed,  dated,  and  attested,  in  all  things,  as  required  in  and  by 
the  statute  in  that  case,"  &c. :  Whereby  it  was  agreed,  by  and  between 
plaintiff  and  defendant  (amongst  other  things),  that  defendant  engaged 
plaintiff  to  serve,  and  plaintiff  promised  to  serve,  as  a  seaman  in  and 
on  board  the  said  barque  or  vessel  from  a  certain  place,  to  wit,  Plymouth, 
to  a  certain  other  place,  to  wit,  Aden,  and  from  the  last-mentioned 
place  to  a  certain  other  place,  to  wit,  Calcutta,  *and  from  the  last-  r«^/vQ 
mentioned  place  to  a  certain  other  place,  to  wit,  England,  for  ^ 
wages  and  reward  to  be  paid  by  defendant  to  plaintiff  in  that  behalf. 
That  plaintiff  shipped  himself  on  board,  and  served  on  the  voyage  out, 
and  performed  the  said  agreement  in  all  things  on  his  part.  <(  Yet  the 
defendant  so  carelessly  and  negligently  managed,  fitted  out  and  equipped 
the  said  barque  or  vessel,  that,  by  reason  thereof,  and  of  the  defend- 
ant's neglect  and  default  in  respect  of  the  said  barque  or  vessel,  the 
barque  or  vessel,  at  the  time  of  her  sailing  from  Plymouth  aforesaid 
and  commencing  the  said  voyage,  was  wholly  unseaworthy  and  in  a 
leaky  and  dangerous  condition,  and  unfit  to  be  sent  or  to  go  to  sea ; 
and,  by  reason  thereof,  the  plaintiff  was,  during  the  voyage  aforesaid 
from  Plymouth  aforesaid  to  Aden  aforesaid,  and  from  Aden  aforesaid 
to  Calcutta  aforesaid,  unable  to  sleep  in  his  hammock,  and  was  continu- 
iUy  wet ;  and  thereby,  and  by  reason  of  the  excessive  and  unreasona* 
ble  labour  which  the  plaintiff  was  then,  during  all  the  voyage  aforesaidi 
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compelled,  in  consequence  of  the  unseaworthy,  leaky,  and  dangerous 
condition  of  the  said  barque  or  vessel,  to  undergo,  the  plaintiff,  during 
the  said  voyage,"  became  sick,  &c. 

Second  count.  That,  whilst  defendant  was  such  owner  of  the  said 
barque  or  vessel  as  aforesaid,  and  before  and  at  the  commencement  and 
during  all  the  continuance  of  the  said  voyage,  and  after  the  making  of 
the  said  agreement,  and  whilst  plaintiff  served  on  board  of  the  said 
barque  or  vessel  as  such  seaman,  and  under  the  said  agreement,  the 
defendant  neglected  to  provide  or  keep,  and  made  default  in  providing 
and  keeping,  on  board  the  said  barque  or  vessel  a  suflScient  and  proper 
*±C\±'\  ^^PP^7  ^^  medicines  and  medicaments  suitable  to  accidents  and 
-*  *diseases  arising  on  sea  voyages :  whereby,  and  by  reason  of  such 
last-mentioned  neglect,  plaintiff  was  unable  to  be  cured  of  his  said  sick- 
ness on  board  of  the  said  barque  or  vessel,  and  suffered  great  pain,  &c. 

Demurrer  to  both  counts.     Joinder. 

The  case  was  argued  in  last  Michaelmas  Term.(a) 

T,  K.  Kingdon^  for  the  defendant. — As  to  the  first  count.  No  daty, 
such  as  that  which  seems  to  be  insisted  upon,  results  from  the  agree- 
ment set  out  in  the  declaration.  It  is  not  alleged  that  the  defendant 
knew  of  the  unseaworthiness  ;  and  the  plaintiff  took  upon  himself  the 
risk  as  to  the  state  of  the  vessel.  Indeed  it  does  not  appear  but  that 
the  plaintiff  knew  of  the  state  of  the  vessel,  and  made  his  contract  for 
wages  accordingly.  The  case  is  like  Seymour  v.  Maddoz,  16  Q.  B. 
826,  (E.  C.  L.  R.  vol.  71),  where  a  duty  on  the  part  of  the  owner  of  a 
theatre,  to  provide  for  the  floor  of  the  theatre  being  secure,  was  alleged  as 
resulting  from  his  having  engaged  the  party  to  perform  at  the  theatre : 
but  the  Court  refused  to  treat  the  allegation  of  duty  as  a  substantive 
averment  of  fact,  and,  being  of  opinion  that  no  such  duty  resulted  from 
the  relation  of  the  parties,  held  that  no  action  lay  for  damages  result- 
ing from  the  insecure  state  of  the  floor.  So  in  Priestley  v.  Fowler,  3 
M.  &  W.  l,t  it  was  alleged  that,  defendant  having  directed  plaintiff,  as 
his  servant,  to  carry  goods  in  a  certain  van,  it  became  defendant's  daty 
to  take  care  that  the  van  was  in  a  proper  state  of  repair;  and  the 
plaintiff  complained  of  injury  resulting  to  him  from  the  improper  state 
"^40^1  of  the  cart :  but  it  was  held  that  the  action  did  not  lie,  '^no  such 
-'  duty  resulting  from  the  relation  of  the  parties.  Here  there  is 
not  even  an  express  allegation  of  the  duty.  The  case  of  Hutchinson 
V.  York,  Newcastle  and  Berwick  Railway  Company,  5  Ezch.  843,t  is 
also  in  favour  of  defendant. 

The  second  count  is  founded  on  stat.  7  &  8  Vict.  c.  112,  s.  18,  which 
enacts  :  <<  that  every  ship  navigating  between  The  United  Kingdom  and 
any  place  out  of  the  same  shall  have  and  keep  constantly  on  board  a 
sufficient  supply  of  medicines  and  medicaments  suitable  to  accidents 
and  diseases  arising  on  sea  voyages,*'  according  to  the  scale  issued  by 

(a)  Norember  lb  ancl  16, 1853,  before  Lord  Campbell,  C.  J.,  Coleridge  and  Wightmao,  Ja. 
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the  Admiralty.  .But  that  section  imposes  a  penalty  for  default ;  and 
sect.  62  prescribes  the  mode  of  recovering  the  penalties.  This  is,  there- 
fore, a  new  right  created  by  statute,  with  a  specific  remedy :  and  no 
aciion  at  the  suit  of  an  individual  can  be  brought  in  respect  of  such  a 
right.    (The  Court  then  called  on  the  other  side.) 

C.  Milwardy  contrd,. — As  to  the  first  count.     The  language  of  Parke 

and  Martin,  Bs.,  in  the  House  of  Lords,  in  Gibson  v.  Small,  4  H.  L. 

Ca.  353, 370,  404,(a)  is  in  favour  of  the  existence  of  a  legal  duty  of  the 

owner  towards  the  mariners  to  provide  that  the  ship  be  fitted  for  the 

vojage  at  its  commencement.     [Lord  Campbell,  C.[J. — ^Do  they  put  it 

OQ  the  footing  of  warranty  ?]     The  action  here  may  be  considered  to 

be  in  tort,  as  in  Levy  v.  Langridge,  4  M.  &  W.  837.t(J)     *The  r^^A/* 

American  law  seems  to  take  the  duty  for  granted ;  Maude  and  '- 

Pollock's  Compendium  of  the  law  of  Merchant  Shipping,  p.  87,  note  (t). 

The  case  cannot  be  determined  from  the  analogy  of  the  law  of  master 

and  servant,  or  employer  and  employee,  generally ;  and  therefore  such 

cases  as  Seymour  v.  Maddox,  16  Q.  B.  826  (E.  C.  L.  R.  vol.  71), 

Priestley  v.  Fowler,  3  M.  &  W.  l,t  and  Wigmore  v.  Jay,  5  Exch.  8S4,t 

are  inapplicable.     The  servant,  and  the  party  employed,  may  generally 

examine  that  on  which  they  are  to  be  employed :  a  seaman  can  hardly 

be  presumed  to  have  similar  opportunities  of  examining  the  ship. 

[CoLERiDOB,  J. — Is  there  anything  in  Lord  Tenterden's  work  warrant* 

ing  the  doctrine  ?]     He  points  out  generally  the  seaman's  right  to  be 

protected  by  the  owner  ;(c)  and  the  right  is  indeed  to  be  implied  from 

the  statutes  passed  for  the  purpose  of  enforcing  the  details  of  the 

owner's  duty. 

As  to  the  second  count.  Sect.  18  of  stat.  7  &  8  Vict.  c.  112,  gives 
only  a  cumulative  remedy :  the  common  law  engrafts  the  right  of  action 
upon  the  statutory  provision,  which  is  further  regulated  by  stat.  18  & 
14  Vict.  c.  93,  8.  66,  &c. 

T,  K.  Kingdoriy  in  reply,  was  desired  by  the  Court  to  confine  hia 
argament  to  the  second  count. — The  duty  is  not  one  at  common  law, 
bat  created  by  statutes  which  attach  a  penalty  to  the  infringement 
of  the  duty.  [Coleridge,  J. — But  is  that  penalty  any  satisfaction  to 
the  party  grieved?]  It  may  be:  the  Court  which  awards  the  penalty 
may,  by  sect.  62  of  stat.  7  &  8  Vict.  c.  112,  in  its  discretion  direct  that 
half  the  penalty  be  paid  to  *the  informer,  which  discretion  was  r^tACir 
probably  intended  to  be  exercised  where  the  informer  was  the  ^ 
party  grieved.  [CoLERlDOB,  J. — Even  then  there  can  be  but  one  in- 
former, whilst  the  whole  crew  may  be  aggrieved.] 
Lord  Campbell,  C.  J. — The  Court  will  take  time  to  consider  what 

(a)  In  Dom.  Proc :  afiBrming  the  judgment  of  Ezoh.  Gh.  in  Small  «.  Oibaon,  16  Q.  B.  141  (K 
C  L.  R.  ToK  71),  which  reversed  the  judgment  of  Q.  B.  in  Small  v.  Oibson,  16  Q.  B.  128. 
(l)  In  Exch.  Ch.,  affirming  the  judgment  of  Exch.  in  Langridge  •.  Levi,  2  M.  A  W.  519.t 
(c)  Abbott  on  Shipping,  p.  17i  (8th  ed.  bj  Shee). 
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jadgment  is  to  be  given  on  the  second  coant :  bat  we  will  dispose  of  the 
first  count  now. 

The  first  count  discloses  nothing  more  than  that  the  plaintiff  bad 
embarked  as  a  seaman  on  the  defendant's  vessel ;  that  the  vessel  vaa 
not  seaworthy  but  l^aky ;  in  consequence  of  which  the  plaintiff  became 
wet  and  ill.  It  seems  to  me  that  this  discloses  no  contract  or  legal 
duty  of  which  there  has  been  a  breach,  the  subject  of  an  action.  For 
aught  that  appears  on  this  count,  the  defendant  may  have  been  per- 
fectly ignorant  of  the  defects  in  the  vessel,  whilst  the  plaintiff  may 
have  examined  the  vessel  before  he  engaged  himself,  and  have  known 
her  state  well.  Or  it  may  be  that  both  parties  were  aware  of  it, 
and  that  it  was  their  intention  that  the  seaman  should  work  and 
fare  the  harder,  and  have  that  considered  in  his  wages*  There  being 
no  allegation  of  a  scienter,  if  we  held  the  defendant  liable  on  thia 
count,  we  must  hold  a  shipowner  always  liable  to  an  action  from 
every  seaman,  if,  from  any  accident,  a  butt  having  started  or  the  like, 
the  ship  was  not  seaworthy.  No  such  action  has  ever  been  brought : 
this  is  a  case  of  the  first  impression,  in  support  of  which  neither  a  de- 
cision nor  even  a  dictum  has  been  brought  to  our  notice ;  nor  has  any 
legal  principle  been  urged  in  its  support.  Mr.  MUward  has  referred  to 
some  expressions  used  by  Parke,  B.,  in  Gibson  v.  Small,  4  H.  L.  Ca. 

*XC\K\  ^^^ '  ^^^  ^^^^  ^^  ^^^  ^^  ^  ^warrant  the  position  that  there  is 
-*  an  implied  contract  with  every  seaman  that  the  vessel  is  sea- 
worthy, and  that  if  it  is  not  an  action  will  lie.  Then,  on  the  other 
hand,  Priestley  v.  Fowler,  8  M.  &  W.  l,t  seems  to  me  in  principle  to  be 
the  same  case  as  this,  and  to  establish  that  there  is  no  such  contract. 

CoLBRinGB,  J. — I  am  of  the  same  opinion.  It  is  not  necessary  to 
Bay  how  the  case  would  be  if  there  were  fraud  or  concealment.  For  on 
this  record  there  is  merely  a  contract  to  sail  on  a  specific  voyage;  and 
there  is  no  allegation  of  any  fraud  or  moral  wrong.  The  state  of  the 
ship  may  have  been  such  that  the  defendants  and  the  master  may  irith 
perfect  bona  fides  have  believed  her  to  be  seaworthy  though  she  was 
not.  The  plaintiff  therefore  must  rely  on  a  general  principle,  that  in 
all  such  cases  there  is  an  implied  contract  that  the  vessel  is  seaworthy. 
I  think  it  is  enough  to  say  that  we  are  now  giving  judgment  in  the  year 
1853,  and  that  no  such  action  as  this  has  ever  been  maintained,  though, 
if  there  were  such  a  contract  implied,  there  must  have  been  numerous 
instances  in  which  the  facts  would  have  supported  such  an  action.  The 
only  authority  relied  on  were  the  dicta  in  Gibson  ti.  Small,  4  H.  L.  Ca. 
870,  404  :  but  these  were  used  with  reference  to  the  law  of  marine  in- 
surance ;  and  that  is  a  branch  of  the  law  having  no  analogy  to  that  of 
the  law  of  contract  between  shipowner  and  sailor.  There  are  many 
doctrines  which  prevail  in  that  contract,  uberrimse  fidei,  between  insurer 
and  assured,  which  have  no  place  in  any  other  branch  of  the  law.  Thia 
*40Q1  ^^  ^^  truth  a  contract  between  master  and  servant,  *and  is  to  be 
f  decided  on  the  principles  applicable  to  that  relation. 
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WiOHTMAK,  J.-*— There  is  no  allegation  that  the  defendant  knew  of 
the  Btate  of  the  vessel ;  and  the  connt  is  founded  entirely  on  an  implied 
warranty  that  the  vessel  was  seaworthy.  There  is  no  authority  that 
Bach  a  warranty  is  implied.  The  action  is  of  the  first  impression, 
foanded  only  on  some  dicta  in  Gibson  v.  Small,  4  H.  L.  Ca.  870,  404. 
It  b  enough  that  these  are  but  obiter  dicta,  and  certainly  not  an  aatho* 
ritf  for  supporting  the  action,  when  we  consider  the  innumerable  in- 
Btances  in  which  the  cause  of  action,  if  it  was  one,  must  have  occurred. 
If  any  cases  are  in  point,  they  are  Seymour  v.  Maddox,  16  Q.  B.  826 
(E.  C.  L.  R.  vol.  71),  and  Priestley  v.  Fowler,  8  M.  &  W.  If ;  for  this 
is  a  case,  in  substance,  of  master  and  servant. 

As  to  the  second  count,  Our.  adv.  vult. 

Lord  Campbell,  C.  J.,  in  this  term  (January  18th),  delivered  the 
judgment  of  the  Court. 

The  declaration  in  this  case  contained  two  counts,  to  each  of  which 
the  defendant  demurred.  In  the  first  count  the  plaintiff  alleged  that 
the  defendant  was  owner  of  a  vessel  called  The  Persian ;  and  that  the 
plaintiff  agreed  with  the  defendant  to  serve,  and  that  he  did  serve^  as 
a  seaman  on  board  the  vessel,  on  the  voyage  from  England  to  Aden  and 
Calcatta;  and  that  the  defendant  so  negligently  fitted  out  and  equipped 
the  vesBel,  that,  by  reason  of  such  neglect,  she  was  unseaworthy,  p^ .  ^  ^ 
thereby  the  plaintiff  became  sick,  and  injured  in  his  health.  In  ^ 
the  second  count  the  plaintiff  alleged  that,  before  and  at  the  commence- 
ment and  during  the  continuance  of  the  voyage,  the  defendant,  being 
the  owner  of  the  ship,  neglected  to  provide  a  proper  and  sufficient 
supply  of  medicines  suitable  to  diseases  arising  in  sea  voyages,  and  that 
by  reason  of  such  neglect  the  plaintiff  was  unable  to  be  cured  of  his 
said  sickness,  and  suffered  great  pain.  At  the  close  of  the  argument 
we  expressed  our  opinion  with  respect  to  the  first  count  to  be  in  favour 
of  the  defendant ;  but  we  reserved  our  judgment  as  to  the  second,  as 
we  wished  to  look  more  particularly  at  the  Acts  of  Parliament,  and 
soch  authorities  as  might  be  found  to  bear  upon  the  question  raised  by 
that  count. 

There  is  no  allegation,  in  terms,  in  the  second  count  of  any  duty  on 
the  part  of  the  defendant  to  supply  medicines  for  the  use  of  the  ship's 
company;  but  the  plaintiff  relied  upon  the  obligation  cast  upon  the 
defendant  by  the  18th  section  of  stat.  7  &  8  Vict.  c.  112,  by  which  it 
is  enacted  "  that  every  ship  navigating  between  the  United  Kingdom 
ud  any  place  out  of  the  same  shall  have  and  keep  constantly  on  board 
a  sufficient  supply  of  medicines  suitable  to  accidents  and  diseases  arising 
on  sea  voyages,  in  accordance  with  the  scale"  which  shall  be  issued  by 
the  Admiralty,  and  published  in  the  London  Gazette ;  <<  and  in  case 
any  default  shall  be  made  in  providing  and  keeping  such  medicines," 
<<  the  owner  of  the  ship  shall  incur  a  penalty  of  20Z.  for  each  and  every 
de&nlt:"  and,  by  sect.  62,  it  is  enacted  that  the  penalty  may  be  reco* 
VOL.  IIL— 34  Z 
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vered  <<  at  the  salt  of  any  perBon/'  and,  when  recovered,  shall  be  applied 
in  part  to  the  informer,  and  the  residue  to  The  Seaman's  Hospital  So- 
ciety. By  Stat.  13  &  14  Vict.  c.  93,  s.  64,  the  daty  of  issuing  a  scale 
*diii  ^^  ^medicines  is  transferred  from  the  Admiralty  to  the  Board  of 

^  Trade ;  and,  by  sect.  66,  the  Board  of  Trade  and  local  mari&e 
boards  may  appoint  proper  medical  inspectors  to  inspect  the  medicines 
required  to  be  on  board.     Were  it  not  for  the  penalty  to  which  the 
owner  of  a  ship  is  subjected  for  not  providing  and  keeping  on  board  a 
supply  of  medicines,  it  seefiis  clear  that  the  action  would  be  maintaina- 
ble.   The  enactment  provides  a  benefit  for  the  seamen ;  and,  according 
to  the  plaintiff's  allegations  in  the  second  count,  the  defendant  has 
violated  this  enactment ;  and  thereby  the  plaintiff,  being  a  seaman  on 
board,  was  deprived  of  that  benefit,  and  his  health  was  injured.    The 
general  rule  is  that,  <<  where  a  man  has  a  temporal  loss,  or  damage  by 
the  wrong  of  another,  he  may  have  an  action  upon  the  case,  to  be 
repaired  in  damages ;"  Com.  Dig.  Action  upon  the  Case,  (A).    The 
statute  of  Westm.  2,  (1  stat.  13  Ed.  1,)  c.  50,  gives  a  remedy  by  action 
on  the  case  to  all  who  are  aggrieved  by  the  neglect  of  any  duty  created 
by  statute.  See  2d  Inst.  486.  And  in  Com.  Dig.  Action  upon  StatniUy  (F), 
it  is  laid  down  that,  <'  in  every  case  where  a  statute  enacts  or  prohibits 
a  thing  for  the  benefit  of  a  person,  he  shall  have  a  remedy  upon  the 
same  statute  for  the  thing  enacted  for  his  advantage,  or  for  the  recom- 
pense of  a  wrong  done  to  him  contrary  to  the  said  law."    Therefore 
the  simple  enactment  requiring  the  supply  of  medicines  would  have 
entitled  the  plaintiff  to  an  action,  in  the  same  manner  as  if  the  obliga- 
tion had  been  imposed  by  the  common  law,  or  had  been  expressly 
included  in  the  ship's  articles.     However,  sect.  18  of  stat.  7  &  8  Vict. 
c.  112,  which  creates  the  duty,  also  makes  the  party  who  ought  to  per- 
form it  liable  to  a  penalty  for  non-performance,  to  be  recovered  at  the 
♦11 91  °^^^  *^^  ^^7  person,  and  to  be  applied,  in  part  to  the  informer, 

^  and  the  residue  to  The  Seaman's  Hospital  Society.  The  penalty 
being  annexed  to  the  offence  in  the  very  clause  of  the  Act  creating  it, 
no  indictment  or  other  proceeding  could  be  taken  against  the  person 
making  default  for  the  mere  breach  of  the  duty  cast  upon  him  by  the  Act. 
The  duty  being  one  of  a  public  nature,  the  defaulter  would  be  subject 
by  the  common  law  to  an  indictment  for  a  breach  of  it,  except  for  the 
particular  mode  of  punishment  by  a  penalty  prescribed  by  the  Act. 
As  far  as  the  public  wrong  is  concerned,  there  is  no  remedy  but  that 
prescribed  by  the  Act  of  Parliament.  There  is,  however,  beyond  the 
public  wrong,  a  special  and  particular  damage  sustained  by  the  plaintiff 
by  reason  of  the  breach  of  duty  by  the  defendant,  for  which  he  has  no 
remedy  unless  an  action  on  the  case  at  his  suit  be  maintainable :  and 
the  question  is,  whether  the  penalty  annexed  to  the  offence  concludes 
the  plaintiff  who  has  sustained  a  special  and  particular  damage,  as  well 
as  the  public,  though  no  part  of  the  penalty  is  payable  to  him.    If  the 
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performance  of  a  new  duty  created  by  Act  of  Parliament  is  enforced 
hj  a  penalty,  recoverable  by  the  party  grieved  by  the  non-performance, 
there  is  no  other  remedy  than  that  given  by  the  Act,  either  for  the 
public  or  the  private  wrong ;  but,  by  the  penalty  given  in  the  Act  now 
in  question  (stat.  7  &  8  Vict.  c.  112),  compensation  for  private  special 
damage  seems  not  to  have  been  contemplated.  The  penalty  is  recover- 
able in  case  of  a  breach  of  the  public  duty,  though  no  damage  may 
actually  have  been  sustained  by  anybody ;  and  no  authority  has  beea 
cited  to  us,  nor  are  we  aware  of  any,  in  which  it  has  been  held  that,  in 
sach  a  case  as  the  present,  the  common  law  *right  to  maintain  ^^ .  ^  » 
an  action  in  respect  of  a  special  damage  resulting  from  the  ^ 
breach  of  a  public  duty  (whether  such  duty  exists  at  common  law  or  is 
created  by  statute)  is  taken  away  by  reason  of  a  penalty,  recoverable 
bj  a  common  informer,  being  annexed  as  a  punishment  for  the  non- 
performance of  the  public  duty.  In  a  case  cited  in  1  Bol.  Ab.  106, 
Action  9ur  Ca$e,  (M),  pi.  16,  it  appears  to  have  been  held  that  a  person 
having  without  the  King's  license  imported  cards  into  England,  contrary 
to  Stat.  3  E.  4,  c.  4,  he  was  not  liable  to  an  action  at  the  suit  of  one 
to  whom  the  King  had  granted  a  license  to  import  cards,  paying  rent 
to  the  Sjng,  and  who  alleged  that  he  was  thereby  disabled  from  paying 
his  rent ;  as  the  statute  provides  that  the  <;ards  unlawfully  imported 
were  forfeited,  and  the  remedy  given  by  the  statute  ought  to  be  pursued. 
There,  however,  the  prohibition  does  not  seem  to  have  been  intended  for 
the  benefit  of  the  person  to  \vhom  the  license  was  granted,  and  the  damage 
which  he  sustained  may  have  been  considered  as  too  remote.  The  case 
of  Stevens  v.  Jeacocke,  11  Q.  B.  781  (E.  G.  L.  B.  vol.  68),  is  clearly 
distinguishable  from  the  present :  no  duty  was,  by  the  statute  in  that 
case,  imposed  upon  the  defendant:  he  was  only  prohibited  under  a 
penalty  from  exercising  the  right  of  fishing  to  the  extent  he  had  it  at 
the  common  law.  He  was  not  bound  to  perform  any  particular  duty 
created  by  the  Act,  but  to  forbear  to  do  that  which  but  for  the  Act  he 
might  have  done.  The  cases  cited  as  authorities  for  that  decision  are 
not  applicable  to  the  present  case.  In  Underbill  v,  Ellicombe,  M'Glel. 
&  Y.  460,  it  was  held  that,  where  highway  rates  were  ^payable  pm^-i^ 
by  the  provisions  of  a  statute  which  prescribed  a  particular  mode  *- 
for  their  recovery,  that  mode  only  could  be  pursued.  And  in  Doe  dem. 
The  Bishop  of  Bochester  v.  Bridges,  1  B.  &  Ad.  847  (E.  C.  L.  E.  vol. 
20],  it  was  held  that,  a  statute  having  prescribed  a  particular  mode  for 
the  recovery  of  an  equivalent  for  land  tax  redeemed,  no  other  mode 
could  be  adopted  for  enforcing  the  payment  of  the  equivalent.  In  the 
present  case,  if  the  statute  had  prescribed  a  particular  mode  by  which 
a  person  sustaining  actual  damage  by  reason  of  a  breach  of  the  duty 
imposed  by  the  statute  was  to  recover  compensation,  undoubtedly  that 
mode  only  could  be  adopted ;  but  stat.  7  &  8  Vict.  c.  112,  has  made  no 
prorision  for  compensation  to  a  person  sustaining  special  damage  by 
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Reason  of  a  breach  of  the  duty  prescribed  by  the  Act ;  nor  are  there 
any  words  taking  away  the  right  which  the  injured  party  would  hare 
at  common  law  to  maintain  an  action  for  special  damage  arising  from 
the  breach  of  a  public  duty ;  the  penalty  given  by  the  statute  being 
applicable  only  to  the  public  wrong,  and  not  the  private  damage.  In 
the  case  of  Rowning  v,  Goodchild,  2  W.  Bl.  906,  an  action  upon  the 
case  was  held  to  be  maintainable  against  a  deputy  postmaster  for  & 
breach  of  duty  in  not  delivering  a  post  letter  as  required  by  stat.  9  Ann. 
c.  10,  though  he  was,  by  the  same  statute,  liable  to  a  penalty  for  de- 
taining letters.(a)  The  objection  was  taken,  but  overruled,  the  Court 
being  of  opinion  that,  though  the  duty  was  created  by  statute,  the 
action  lay  at  common  law.  In  that  case,  as  in  this,  the  penalty  ^as 
recoverable  by  a  common  informer,  and  not  by  the  party  grieved. 
*J.1  ^1  *UpOQ  principle  then,  as  well  as  upon  authority,  as  far  as  ?re 
-'  have  been  able  to  find  any  upon  the  point,  we  think  the  second 
count  is  maintainable,  and  that  the  plaintifi"s  right,  by  the  common 
law,  to  maintain  an  action  on  the  case  for  special  damage  sustained  by 
the  breach  of  a  public  duty  is  not  taken  away  by  reason  of  the  statute 
which  creates  the  duty  imposing  a  penalty  recoverable  by  a  common 
informer  for  neglect  to  perform  it,  though  no  actual  damage  be  sas- 
tained  by  any  one.  The  multiplication  of  vexatious  actions,  which  was 
to  be  apprehended  if  we  had  not  held  that  the  first  ground  of  the  decla- 
ration was  insufficient,  cannot  arise  from  our  supporting  the  second ; 
for  the  plaintiff  cannot  recover  upon  it  without  proving  that  the  medi- 
cines required  by  the  Board  of  Trade  were  not  supplied,  and  that 
thereby  his  health  suffered ;  and  upon  such  proof  it  is  fit  that  he  should 
have  a  compensation  in  damages. 

Judgment  for  the  defendant  on  the  first  count, 
and  for  the  plaintiff  on  the  second. 

(a)  See  eeot  40. 


♦4161  *^^®  Governors  of  the  RUSSELL  INSTITUTION,  Appel- 
J      lants,  and  The  Vestrymen  of  the  joint  Parishes  of  ST.  GILES 
IN  THE  FIELDS  and  ST.  GEORGE  BLOOMSBURY,  Respond- 
ents. 

The  Rnssell  Institation  was  founded,  aeoording  to  the  prospectaa,  for  the  forniation  of  a  library 
of  works  in  ancient  and  modern  literature,  the  establiebment  of  a  reading  room  provided  with 
foreign  and  English  journals  and  other  periodical  publications,  and  for  lectures  on  literary 
and  Bcientifio  subjects.  The  Ainds  were  raised  bj  shares  which  were  transferable  and  made 
the  shareholders  proprietors,  by  annual  subscriptions  from  the  proprietors,  and  bj  other  aonaal 
subscriptions  which  entitled  the  subscribers  to  the  privileges  of  proprietors.  The  library  con- 
iisted  of  about  18,000  volumes :  reviews  and  other  periodicals,  books  of  reference,  directorie!^ 
mining  and  railway  journals,  railway  time-tables,  and  newspapers,  were  taken  in.  The  pri- 
rilege  uf  using  all  these  was  confined  to  the  proprietors  and  subscribers.     Lectures  wers 

.  deliTered  on  subjects  oonneeted  with  science,  literature,  and  the  arts,  to  which  the  poblii 
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vere  admitted  on  payment^  lint  which  the  proprietors  and  suhaeribort  might  attend  without 
payment  The  Society  posaeased  bnildinga  compriaing  a  library,  a  theatre  or  lecture  room, 
and  a  newa  room,  all  applied  to  the  parpoaea  of  the  Inatitation,  aome  money  in  the  fnnda,  and 
fome  ether  bnildinga  whioh  were  let  off,  and  for  which  they  reoeired  rent  All  the  income 
vai  applied  to  defraying  the  expenaea  of  the  Inatitntion.  Ko  diridend,  gift,  diyiaion^  or 
bonna,  in  money  or  otherwiae,  conld,  by  the  mlea  of  the  Society,  be  made  nnto  or  between 
gay  of  the  membera.  The  barriater,  under  atat  6  A  7  Vict  o.  Zd,  a.  2,  certified  thai  thf 
Society  was  entitled  to  the  benefit  of  that  Act 
Held :  that  it  waa  not  ao  entitled,  aa  not  being,  within  the  meaning  of  aect  1,  a  "  society  insti- 
tnted  for  pvposes  of  sdence,  literature,  or  the  fine  arts  exolnaiTely." 

The  Governors  of  The  Russell  iDstitution  having  been  rated,  as  after 
Btated,  appealed  :  a£d,  notice  of  appeal  having  been  served,  a  case  was 
stated,  by  consent  of  parties  and  the  order  of  Erie,  J.,  under  stat.  12 
&  13  Viet.  c.  45,  s.  11.  The  case,  so  far  as  material  to  the  points  dis- 
cussed, was  as  follows. 

The  rate  appealed  against  is  a  rate  for  the  relief  of  the  poor  of  the 
parishes  of  Saint  Giles  in  the  Fields  and  Saint  Oeorge  Bloomsbury,  in 
Middlesex,  jointly  made  by  the  vestrymen  of  the  joint  vestry  of  the 
said  parishes,  by  virtue  of  an  Act  passed,  &c.  (11  G.  4  &  1  W.  4,  c.  z., 
local  and  personal,  public,  «  For  the  better  regulation  of  the  affairs  of 
the  joint  parishes  of  Saint  Giles  in  the  Fields  and  Saint  George  Blooms- 
hnrj,  in  the  county  of  ""Middlesex,  and  of  the  separate  parishes  r^c^^^ 
of  Saint  Giles  in  the  Fields  and  Saint  George  Bloomsbury  in  the  *- 
same  county") :  whereby  the  vestrymen  of  the  said  joint  vestry  are 
empowered  to  make  rates  for  defraying  the  expenses  of  relieving,  main- 
taining, employing,  and  managing  the  poor  of  the  said  parishes  jointly, 
and  all  other  expenses  connected  therewith  relating  thereto,  upon  the 
several  tenants  or  occupiers  of  all  lands,  houses,  buildings,  tenements, 
and  hereditaments  within  the  said  parishes,  or  either  of  them ;  to  be 
allowed  and  confirmed  by  two  or  more  justices  of  Middlesex. 

The  rate  in  question  was  made  on  28th  October,  1852,  and  was,  on 
the  same  day,  duly  allowed  and  confirmed. 

In  and  by  this  rate  the  Governors  of  The  Bussell  Institution  are 
assessed  as  below. 


Tenant  or  occupier. 

Number. 

Rateable  ralue. 

Amount  of  rate  at  13c(.  in 
the  pound. 

GoTcmora  of  The  RnaaeU 
Inatitntion. 

Fifty-fire. 

£166. 

£8  19t.  lOd. 

r 

The  property  in  respect  of  which  they  are  so  assessed  is  called  The 
Bnssell  Institution,  and  is  situate  in  Great  Coram  Street  in  the  said 
parish  of  Saint  George  Bloomsbury,  and  comprises  a  library,  a  theatre 
or  lecture  room,  and  a  news  room  occupied  by  them  for  the  purpose  of 
ineh  Institution,  and  a  residence  for  the  librarian,  having  a  separate 
entrance,  but  under  the  same  roof,  and  communicating  internally  with 
the  other  parts  of  the  building.     The  building  also  comprises  some 

z2 
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baths  and  wine  cellars :  but  these  are  distinct  from  the  Institution,  and 
»iiftl  ^^^  ^^^  ^^'  ^^^  1*60^8  forming  part  of  the  income  of  *the  Institu- 
^  tion ;  and  the  tenants  are  separately  assessed  in  the  said  rate. 
The  premises  are  held  for  the  residue  of  a  long  term  of  years,  at  a 
small  ground-rent. 

The  notice  of  the  grounds  of  appeal  stated  in  substance  that,  by 
virtue  of  stat.  6  &  7  Vict.  c.  36  (the  Literary  society  exemption  Act), 
the  appellants  are  not  liable  to  be  assessed  to  the  said  rate  in  respect  of 
the  part  of  the  building  so  occupied  by  them ;  the  barrister  referred  to  in 
the  said  Act  having  certified  that  this  Society  is  entitled  to  the  benefit 
of  the  said  Act :  and  that  the  said  rate  ought  to  be  altered  or  amended 
by  assessing  the  appellants  at  the  sum  of  25Z.  only,  as  heretofore,  for 
the  part  of  the  said  building  which  is  occupied  by  the  librarian  as  his 
residence. 

This  Society  was  instituted  in  1808 :  and  its  objects  are  stated  in 
the  original  prospectus,  from  which  the  following  are  extracts. 

<<  The  objects  of  the  Institution  are  the  gradual  formation  of  a 
library  consisting  of  the  most  useful  works  in  ancient  and  modern 
literature,  including  in  the  latter  foreign  as  well  as  English." 

<<  The  establishment  of  a  reading  room  provided  with  the  best  foreiga 
and  English  journals,  and  other  periodical  publications  deserving  of 
attention  and  encouragement." 

«And  an  Institution  for  lectures  on  literary  and  scientific  subjects." 

<(  The  utility  of  lectures  is  sufficiently  obvious.  The  design  of  those 
to  be  delivered  at  this  Institution  will  be,  to  afford  useful  instruction 
rather  than  popular  entertainment.  All  that  is  proposed  to  be  done  at 
*d1Ql  ^^^  onset  is,  to  provide  an  apartment  suitable  for  the  "^purpose. 
-*  It  will  be  matter  for  subsequent  consideration,  whether  the  suc- 
cess of  the  establishment  will  justify  the  assignment  of  regular  stipends 
to  the  lecturers,  and  whether  such  a  measure  will  be  necessary :  but  it 
is  proposed  that  persons  desirous  of  taking  advantage  of  the  lectures, 
and  not  being  proprietors,  shall  pay  for  each  course  a  distinct  subscrip- 
tion, the  amount  of  which  may  be  regulated  by  the  committee  in  con- 
junction with  the  lecturer." 

The  building  was  not  erected  by  the  Society,  but  was  purchased  by 
them  of  the  builder :  and  the  cost  thereof  with  the  fittings  was  9000/. 
or  thereabouts ;  which,  with  the  funds  for  supporting  the  Institution, 
was  raised  by  shares  of  twenty-five  guineas  each,  and  is  now  the  pro- 
perty of  the  present  holders  of  such  shares.  Some  shares  have  become 
forfeited,  and  from  time  to  time  have  been  resold  for  the  benefit  of  the 
Institution.  The  shares  are  transferable :  and  the  present  price  is  much 
below  the  original  subscription.  Persons  who  are  not  shareholders  may 
and  do  become  annual  subscribers,  and,  by  reason  of  their  subscriptions, 
are  personally  entitled  to  the  privileges  of  proprietors.  The  members 
of  the  Institution  and  the  annual  subscribers  at  the  present  time  amount 
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to  aboat  four  hundred ;  and  the  privilege  of  resorting  to  and  using  the 
establishment  is  confined  to  them^  excepting  as  to  the  admission  to  lec- 
tares  as  hereinafter  mentioned. 

The  library  contains  about  18,000  volumes  of  works  in  every  depart- 
ment of  literature  and  science,  for  the  use  of  the  proprietors  and  sub- 
eeribers.  The  principal  reviews,  magazines,  and  other  periodicals  are 
taken  in,  together  with  books  of  reference,  directories,  the  mining  and 
railway  journals,  and  railway  time  tables.  The  news  *room  is  r^^^A 
supplied  with  twenty-four  daily  and  some  of  the  weekly  news-  ^ 
papers :  some  are  filed ;  the  others  are  sold  at  a  reduced  price  for  the 
benefit  of  the  Institution.  Lectures  are  delivered  during  the  season  on 
Tarioas  subjects  connected  with  science,  literature,  and  the  arts :  and 
the  public  are  invited  to  attend  them  by  advertisement  in  the  newspa- 
pers. Some  of  the  lecturers  lecture  gratuitously ;  and  others  are  paid 
OQt  of  the  funds  of  the  Institution.  Proprietors  and  annual  subscribers 
are  admitted  to  all  the  lectures.  Persons  who  are  neither  proprietors 
nor  annual  subscribers  may  be  admitted  to  any  of  the  lectures  on  paying 
for  their  admission.  In  1851  and  1852  several  soirees,  or  evening 
meetings,  were  held.  At  these  meetings  paintings,  pieces  of  sculpture, 
new  inventions  in  the  useful  arts,  and  interesting  objects  in  natural 
history,  were  exhibited,  and  tea  and  coffee  were  provided.  Tickets 
entitling  persons  to  admission  on  those  occasions  were  issued  to  proprie- 
tors only,  who  were  responsible  for  the  price  of  such  tickets.  Proprie- 
tors were  themselves  admitted  free ;  other  persons,  by  means  of  the 
tickets  BO  sold.  The  produce  of  such  sale,  after  defraying  the  expenses 
of  the  soirees,  was  applied  in  aid  of  the  funds  of  the  Institution.  Many 
literary  and  scientific  persons  attended  by  invitation. 

Besides  the  building,  the  Institution  is  possessed  of  4000Z.  in  the  public 
fends,  purchased  with  part  of  the  moneys  originally  subscribed,  the  divi- 
dends on  which  form  part  of  the  income.  The  Society  is  supported  in 
part  by  the  rents  of  the  baths  and  wine  cellars,  and  by  the  dividends 
of  stock,  and  in  part  by  the  annual  contributions  of  the  proprietors  and 
subscribers  as  after  mentioned.  The  rules  provide  *that  each  r4t49-| 
proprietor  shall  pay  an  annual  subscription  of  one  guinea.  Per-  ^ 
sons  not  being  proprietors,  who  are  admitted  as  annual  subscribers,  pay 
two  guineas  each  per  annum :  or,  if  resident  members  of  a  proprietor's 
family^  one  guinea  and  a  half.  The  whole  income  is  applied  in  defray- 
ing the  expense  of  repairs  of  the  building  and  the  other  expenses  of 
the  Institution.  And,  by  the  present  rules,  no  dividend,  gift,  division, 
or  bonus,  in  money  or  otherwise,  can  be  made  unto  or  between  any  of 
the  members.  This  rule  was  substituted  in  1847  for  one  by  which  a 
dividend  was  divisible  amongst  the  proprietors  in  certain  events. 

Till  after  the  passing  of  stat.  6  &  7  Vict.  c.  86,  the  whole  of  the 
premises  were  rated  under  one  assessment.  In  1847  the  Society  sub* 
fitted  its  rules  to  the  barrister,  pursuant  to  the  said  Act.    By  his  cer 


421         RUSSELL  INSTITUnON  v.  ST.  GILES.    H.  T.  1854. 

tificate,  dated  28th  June,  1847,  he  certified  that  f  his  Society  was  entitled 
to  the  benefit  of  that  Act.  The  Society  accordingly  claimed  to  be  ex- 
empted pursuant  to  the  said  Act.  In  December,  1847,  a  rate  payer, 
on  behalf  of  the  parish,  appealed  to  the  quarter  sessions  against  the 
said  certificate  of  the  barrister ;  and,  upon  the  hearing  of  the  appeal, 
the  said  certificate  was  quashed,  and  the  Society  was  rated  without 
allowing  any  exemption,  down  to  1849.  In  1849  the  Society  again 
submitted  their  rules,  with  some  alterations,  to  the  barrister,  who  gave 
his  certificate,  dated  the  2d  August,  1849,  that  this  Society  is  entitled 
to  the  benefit  of  the  said  Act.  Thereupon,  in  1849,  the  Society 
appealed  to  the  vestry  against  the  then  rate,  claiming  exemption  pur- 
auant  to  the  said  Act.  This  appeal  was  allowed  by  the  vestry ;  and 
the  vestry  then  rated  the  Governors  at  25Z.,  for  the  part  occupied  as  a 
♦^991  ^^3^^^^^®  ^7  ^^^  librarian  only.  The  Society  ^continued  to  hare 
^  the  benefit  of  the  said  exemption  down  to  28th  October,  1852, 
the  date  of  the  rate  now  appealed  against. 

The  appellants  and  respondents  mutually  agree  that  the  only  issue 
intended  to  be  raised  is :  Whether  The  Russell  Institution  is  a  society 
within  the  meaning  of  stat.  6  &  7  Vict.  c.  36,  and^  as  such,  entitled 
to  the  exemption  claimed. 

The  existing  rules  of  the  Society  have  been  duly  certified  and  filed 
with  the  clerk  of  the  peace.  Copies  of  the  rules  accompanied  the  case, 
and  were  to  be  taken  as  part  thereof;  but  no  further  notice  was  taken 
of  them  in  the  discussion. 

<<  If  the  Court  shall  be  of  opinion  that  the  appellants  are  liable  to  he 
rated  in  respect  of  the  whole  of  the  property,  then  the  rate  is  to  be 
confirmed.  But,  if  the  Court  shall  be  of  the  contrary  opinion,  then 
the  rate  is  to  be  amended  by  striking  out  the  sum  inserted  as  rateable 
value  in  the  assessment,  and  by  inserting  in  lieu  thereof  the  sum  of  252. 
rateable  value,  and  by  altering  the  sum  inserted  as  amount  of  rate  from 
82.  19^.  lOd.  to  12.  7«.  Id.,  or  in  such  other  way  as  the  Court  shall 
direct.  A  judgment  in  conformity  with  the  decision  of  this  Court,  and 
for  such  costs  as  the  Court  shall  adjudge,  to  be  entered  by  either  party 
at  the  quarter  sessions  for  Middlesex  next  or  next  but  one  after  the 
decision  shall  have  been  given." 

The  case  was  argued  in  last  Michaelmas  Tenn.(a) 

Bodkin^  for  the  respondents. — This  institution  is  not  a  <<  society  in 
Btituted  for  purposes  of  science,  literature,  or  the  fine  arts  exclusively," 
*^9^1  ^^  ^  ^^  ^^  within  the  ^exemption  of  stat.  6  &  7  Vict.  c.  36,  s.  1. 
^  It  was  founded  and  is  maintained,  not  for  the  promotion  of  know- 
ledge on  public  grounds,  but  with  a  view  to  the  enjoyment  of  exclusive 
privileges  by  the  proprietors :  indeed  originally  a  dividend  was  coo  tern* 
plated;  though,  since  1847,  that  has  been  excluded  from  the  plan. 
The  case  cannot  be  distinguished  from  Regina  v.  Gaskell,  16  Q.  6. 472 

(a)  ICoTember  13, 1853.    B«foi«  Lord  CaiBpb«II,  0.  J.,  and  Eile»  J. 
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(E.  C.  L.  B.  vol.  71),  where  an  inBtitation,  by  wbicfa  books  on  scientific 

and  general  snbjects,  journals,  and  newspapers,  were  provided  for  the 

086  of  the  subscriberB,  was  held  not  entitled  to  the  exemption  of  the 

.Act.    On  the  other  side,  reliance  maj  be  placed  on  Regina  v.  Overseers 

of  Manchester,  16  Q.  B.  449  (E.  C.  L.  R.  vol.  71).     There,  however, 

the  exemption  was  allowed  because  the  object  of  the  institution  appeared 

to  be  the  diffusion  of  literature,  science,  and  an  acquaintance  with  the 

fine  arts  among  the  public  in  general :  the  only  privilege  confined  to 

the  members  was  that  of  paying  money.     But,  in  Rex  v.  Brandt,  16 

Q.  B.  462  (£.  C.  L.  B.  vol.  71),  a  society  formed  professedly  for  the 

promotion  of  the  science  of  music,  and  producing  in  fact  that  result,  but 

appearing  to  have  primarily  in  view  the  gratification  of  the  musical  taste 

of  the  subscribers,  was  held  not  to  be  entitled  to  exemption.     If  the 

Bociety  here  were  open  to  any  person  who  chose  to  become  a  proprietor, 

the  ease  might  be  governed  by  Churchwardens  of  Birmingham  v.  Shaw, 

10  Q.  B.  868  (E.  C.  L.  R.  vol.  59),  where  the  exemption  was  allowed. 

The  supply  of  newspapers  shows  that  the  accommodation  of  the  sub 

Bcribers  is  the  primary  object :  that  circumstance  is  relied  upon  in  the 

judgments  in  Regina  v,  Gaskell.    It  is  in  fact  a  club.     [Lord  Gamp- 

BCLL,  C.  J. — The  public  are  admitted.]    They  are  admitted  to  the  lee- 

tores  only,  not  to  the  library  *or  news  room :  and  only  the  pro-  r^AnA 

prietors  and  subscribers  attend  the  lectures  without  payment.  *- 

[Erle,  J. — ^la  there  any  instance  of  rating  a  subscription  library  ?] 

The  question  would  have  arisen  in  The  Earl  of  Clarendon  t^.  The  Rector, 

fcc.,  of  St.  James's,  10  Com.  B.  806  (E.  C.  L.  R.  vol.  70) :  but  the  case 

vas  decided  on  another  ground. 

PaMey^  contriL — The  exemption  was  allowed  in  the  case  of  a  sub- 
scription library  in  Churchwardens  of  Birmingham  v.  Shaw.  And  it  is 
quite  clear  that  the  Court  of  Common  Pleas,  in  The  Earl  of  Clarendon 
V.  The  Rector,  &c.,  of  St.  James's,  would  have  allowed  the  exemption, 
bat  for  the  objection  that  the  premises  were  sub-let.  It  was  there 
argaed  that  Churchwardens  of  Birmingham  v.  Shaw  and  Regina  v. 
Orerseers  of  Manchester  were  overruled  by  Regina  v.  Brandt :  but  the 
Coart  considered  those  two  authorities  as  binding :  and  indeed  Regina 
t.  Brandt  was  decided  on  the  same  day  as  Regina  v.  Overseers  of  Man- 
chester ;  so  that  it  is  impossible  that  this  Court  could  have  meant  to 
overrule  one  of  these  cases  by  the  other.  The  principle  upon  which 
Begina  v.  Gaskell  was  decided  is  not  adverse  to  the  appellants.  In 
that  case  there  was  a  library  only,  no  lectures.  The  admission  of  news- 
papers cannot  destroy  the  privilege :  in  many  societies  devoted  to  the 
most  profound  science,  as  for  instance  The  Cambridge  Philosophical 
Soeiety,  newspapers  are  admitted.  [Lord  Campbbll,  C.  J. — What  if 
newspapers  only  were  admitted  ?]  That  is  scarcely  a  safe  mode  of  try- 
ing this  question :   pens,  paper  and  ink  together  afford  the  means 
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*±9K\  *^^  writiDg,  though  no  two  of  these  do  so  without  the  third.  It 
^  cannot  be  said  that  newspapers  are  entirely  unconnected  nitb 
literature :  elaborate  essays  and  criticisms  continually  appear  in  them. 
[Lord  Campbell^  C.  J. — By  sect.  1  of  stat.  6  &  7  Yict.  c.  36,  the. 
society  must  <<  be  supported  wholly  or  in  part  by  annual  voluntary  con- 
tributions." Is  that  so  here,  where  the  contributor  gets  his  penny- 
worth ?]  It  has  been  repeatedly  so  held.  Regina  v.  Overseers  of 
Manchester  has  not  been  distinguished  from  this  case.  In  Regba  v. 
Brandt  there  was  really  no  more  than  a  club  for  providing  the  subscri- 
bers with  music.  In  Regina  t^.  Gockburn,  16  Q.  B.  480  (£.  G.  L.  B. 
vol.  71),  the  principal  object  of  the  institution  was  the  promotion  of 
skill  in  the  art  of  war,  which  clearly  was  not  within  the  intention  of  the 
statute.  No  inference  can  be  drawn  from  that  .case;  nor  from  Regina 
V.  Jones,  8  Q.  B.  719  (E.  C.  L.  R.  vol.  55),  where  the  object  was  the 
diffusion  of  religion ;  nor  from  Regina  v.  Pocock,  8  Q.  B.  729  (E.  C.  L 
B.  vol.  55),  where  the  object  was  the  education  of  the  labouring  and 
manufacturing  classes. 

Bodkin^  in  reply. — It  must  be  admitted  that,  according  to  the  deci- 
sions, the  contributions  are  here  in  part  <<  voluntary."  But  the  exclusive 
privileges  of  the  subscribers,  and  the  objects  independent  of  literature, 
science,  and  the  arts,  such  as  the  obtaining  newspapers,  take  this  out  of 
the  class  of  cases  where  the  exemption  has  been  allowed.  The  arga- 
ments  urged  for  the  appellants  might  be  urged  on  behalf  of  any  clnb 
maintaining  a  library  for  the  use  of  its  members,  provided  it  were  thought 
advisable  to  attempt  the  attainment  of  the  benefit  of  the  Act  by  the 
*42B1  ^^^^^^^^^^^  ^f  occasional  ^lectures.  The  question  is^  What  is  the 
^  primary  object  of  the  Institution  ? 

Cur.  adv,  vuU. 

Lord  Campbell,  G.  J.,  in  this  Term  (January  18th),  delivered  the 
judgment  of  the  Gourt. 

In  this  case  the  question  submitted  to  us  is.  Whether  The  Russell 
Institution  is  a  society  within  the  meaning  of  stat.  6  &  7  Yict.  c.  36,  so 
as  to  be  entitled  to  exemption  from  parochial  rates  ? 

The  property  in  respect  of  which  the  appellants  are  assessed  to  the 
relief  of  the  poor  is  situate  in  the  parish  of  St.  George's,  Bloomsbory, 
and  comprises  a  library,  a  theatre  or  lecture  room,  and  a  news  room, 
occupied  by  them  for  the  purposes  of  the  Institution.  This  Society 
was  founded  in  the  year  1808,  for  the  following  objects,  as  stated  in  the 
original  prospectus :  1.  The  formation  of  a  library  consisting  of  the 
most  useful  works  in  ancient  and  modern  literature ;  2.  The  establish- 
ment of  a  reading  room  provided  with  the  best  foreign  and  English 
journals  and  other  periodical  publications ;  8.  For  lectures  on  literary 
and  scientific  subjects. 

The  funds  for  purchasing  the  building  and  supporting  the  Institution 
were  raised  by  shares  of  twenty-five  guineas  each.     The  shares  are 
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transferable.  Persons  who  are  not  shareholders  may,  and  do,  become 
annaal  subscribers,  and  bj  reason  of  their  subscriptions  are  personally 
entitled  to  the  privileges  of  proprietors.  The  members  of  the  Institu- 
tion and  the  annual  subscribers  at  the  present  time  amount  to  about 
400 ;  and  the  privilege  of  resorting  to  and  using  the  establishment  is 
confined  to  them,  except  as  to  the  admission  to  lectures.  The  library 
consists  of  about  18,000  volumes  for  the  use  of  the  proprietors  and  sub- 
scribers. The  principal  ^reviews,  magazines,  and  other  perio-  r^AM 
dicals  are  taken  in,  together  with  books  of  reference,  directories,  ^ 
the  mining  and  railway  journals,  and  railway  time-tables.  Of  the  twenty- 
foor  daily  newspapers  and  the  weekly  newpapers,  so  taken  in,  some  are 
filed;  and  the  rest  are  sold,  at  a  reduced  price,  for  the. benefit  of  the  In> 
stitntioD.  Lectures  are  delivered,  during  the  season,  on  various  subjects 
connected  with  science,  literature,  and  the  arts.  The  public  are  invited  to 
attend  them  by  advertisement  in  the  newspapers,  and  are  admitted  on 
pajing  for  their  admission.  The  Society  is  possessed,  besides  the  building, 
of  4000Z.  in  the  public  funds,  and  is  supported  in  part  by  the  rents  of 
baths  and  wine  cellars.  The  rules  provide  that  each  proprietor  shall 
pay  an  annual  subscription  of  one  guinea.  Persons,  not  being  proprie- 
tors, admitted  as  annual  subscribers,  pay  two  guineas  each  per  annum. 
The  whole  income  of  the  Society  is  applied  in  defraying  the  expense 
of  repairs  of  the  building  and  other  expenses  of  the  Institution.  And, 
bj  a  rule  made  in  1847,  doing  away  with  the  right  which  the  proprie- 
tors before  had  to  a  dividend,  it  was  declared  that  no  dividend,  gift, 
division,  or  bonus,  in  money  or  otherwise,  can  be  made  unto  or  between 
any  of  the  members.  There  has  been  a  certificate,  under  the  Act 
referred  to,  that  the  Society  is  entitled  to  the  benefit  of  this  Act. 

We  are  of  opinion,  however,  that  we  ought  to  give  judgment  for  the 
respondents.  It  is  unnecessary  to  decide  whether  this  be  a  society 
supported  in  part  by  annual  voluntary  contributions  within  the  mean- 
ing of  the  Act.  There  may  be  ground  for  contending  that  contribution 
here  does  not  mean  a  voluntary  annual  subscription  or  payment  of 
money  for  value  received,  ♦or  expected  to  be  received,  by  the  ^4,400 
party  paying,  but  means  a  gift  made  from  disinterested  motives,  ^ 
for  the  benefit  of  others  ;  as  it  is  used  in  the  translation  of  St.  Paul's 
Epistle  to  the  Romans,  ch.  xv.  V.  26,  <'It  hath  pleased  them  of 
Macedonia  and  Achaia  to  make  a  certain  contribution  for  the  poor 
Saints."  The  Legislature  may  have  intended  to  throw  an  additional 
burden  on  the  other  rate^payers  of  the  parish,  by  exempting  from  rate- 
ability  property  before  rateable,  only  where  it  is  occupied  for  the  pur- 
poses of  a  society  supported  in  part  by  charitable  donations,  and  not 
by  payments  made  with  a  view  to  the  personal  accommodation  and  ad- 
vantage of  the  members,  although  the  object  of  their  pursuits  may  be 
the  cultivation  of  science,  literature,  or  the  fine  arts.  According  to  this 
construction  of  the  statute,  where  the  society  is  instituted  for  the  pur- 
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poses  of  science,  literature,  or  the  fine  arts  exclusively,  it  would  still 
be  necessary  to  inquire  whether  the  annual  voluntary  contributions, 
by  which  the  society  is  supported  wholly  or  in  part,  are  or  are  not 
merely  the  purchase-money  for  benefits  to  which  the  contributors  there- 
by entitle  themselves. 

But  we  are  of  opinion  that  The  Russell  Institution  is  not  a  <<  society 
instituted  for  purposes  of  science,  literature,  or  the  fine  arts  exclusively." 
One  of  the  purposes  was  the  establishment  of  a  reading  room.  Now 
this  was  not  a  room  in  which  the  members  and  subscribers  might  read 
books  taken  from  the  shelves  of  the  library,  but  where  they  might  read 
twenty- four  daily  newspapers,  the  directories,  and  the  railway  time- 
tables. In  such  publications,  besides  interesting  political,  commercial, 
and  fashionable  intelligence  for  gratifying  curiosity,  there  may  often  be 
*d9Qi  ^^^^^  valuable  essays  on  science  *and  literature,  and  able  criti- 
-*  cisms  to  improve  the  taste  of  the  reader  in  the  fine  arts.  Bat 
news  must  be  considered  their  chief  staple ;  and,  from  the  statement  in 
the  case  respecting  this  room,  the  great  object  of  its  establishment 
seems  to  be  to  give  the  members  the  amplest  means  for  learning  and 
discussing  the  news  of  the  day.  The  object  may  be  very  laudable ;  bat 
we  cannot  think  that  the  members,  while  so  employed,  can  fairly  be  con- 
sidered as  cultivating  science,  literature,  or  the  fine  arts.  We  think 
that  the  present  case  cannot  be  distinguished  from  Regina  v.  Gaskell, 
16  Q.  B.  472  (E.  0.  L.  R.  vol.  71),  where,  there  being  a  society  with 
a  library  and  a  news  room  supported  by  annual  voluntary  subscriptions, 
the  Court  (including  Patteson,  J.)  held  clearly  that  it  was  not  entitled 
to  the  exemption.  Here  it  is  stated  that  lectures  are  delivered  in  the 
season  to  members;  strangers,. who  choose  to  pay, being  admitted:  bot 
this  cannot  impress  upon  the  Institution  tho  exclusive  character  of 
being  devoted  to  science,  literature,  or  the  fine  arts. 

The  Russell  Institution  flourished  before  claiming  the  exemption; 
and  we  hope  that,  notwithstanding  this  decision,  it  will  long  continue  to 
flourish. 

Bodkin  applied  for  costs.  The  Court  postponed  their  decision.  On 
the  ensuing  day,  Lord  Campbell,  C.  J.,  said:  I  have  consulted  my 
brethren ;  and  we  are  all  of  opinion  that  in  such  cases  the  general  rale 
should  be  to  give  the  victor  costs.  There  is  no  ground  for  making  the 
present  case  an  exception. 

Judgment  for  the  respondents,  with  costs. 


END  OF  HILABT  T£BM. 


CASES 

ARGUED  AND  DETERMINED 


Marq  Sanation, 

XYIL  yiGTORIA.(a)    1854. 


The  Judges  wbo  Bat  in  Banc  in  this  racation  were : 

COLERIDGB,  J.  EbLS,  J. 

WlOHTMAN,  J.  CbOMPTON,  J, 


WILLIAM    FREEMAN  PHELPS,   and  Another,  v.  BENJAMIK 

PREW.    Feb.  8. 

Defendaaty  at  the  trUl,  called  on  a  penon,  served  with  a  Babpanft  dnoec  teenm,  to  prodnoe  a 
<li«l;  he  deeUned,  on  the  ground  that  he  held  the  deed  aa  attorney  for  a  mortgagee,  and  that 
kifl  elient  had  directed  him  not  to  produce  the  deed,  which  wai  one  of  hia  title  deeds;  and  the 
Judge  allowed  the  privilege.  Defendant  did  not  call  the  client  aa  a  witneaa,  but  proceeded  to 
offer  aeeondary  eridenee  of  the  contents  of  the  deed.  The  Judge  received  the  evidence.  In 
the  eonrie  of  the  evidence  it  became  neoeaaary  to  ahow  the  identity  of  the  inatrumenty  which 
the  attorney  reftiaed  to  produce,  with  one  which  the  witneaaea,  called  to  prove  ita  contenta,  had 
teen.  For  thia  pnrpoae  the  Judge  compelled  the  attorney  to  ahow  the  endoraement  on  the 
back  of  the  deed ;  the  attorney  and  alao  the  plaintiff  objecting.  Defendant  had  a  verdict  On 
a  motion  for  a  new  trial. 

Held,  that  a  auffioient  foundation  had  been  laid  for  the  reception  of  aecondary  evidence  without 
nlliag  the  elient  himaelf  on  apeculation  that  he  might  waive  hia  privilege. 

Held,  alao,  that  the  Jadge  did  right  in  compelling  the  production  of  the  deed  for  identiileation  ia 
the  manner  mentioned,  aa  that  did  not  involve  any  diacloaure  of  ita  contenta. 

StmUt,  that,  if  be  had  violated  the  privilege  of  the  mortgagee,  it  would  have  been  no  ground 
for  a  new  trial  at  the  inatanee  of  the  party  to  the  cause. 

The  declaration  averred  that  Thomas  Poole  had  an  estate  for  life  in 
certain  premises  in  right  of  his  wife,  and  demised  them  by  deed  to  de- 
fendant for  *term  of  years,  by  which  deed  defendant  became  r^j^o-t 
bound  to  keep  the  premises  in  repair  daring  that  term.  That,  ^ 
during  the  term  and  during  the  life  of  Poole  and  his  wife,  Poole  and 
bis  wife  assigned  to  plaintiffs  all  their  interest,  &c.,  in  the  reversion  in 
the  premises.  Averments  of  the  continuance  of  the  lives  of  Poole 
and  his  wife,  and  of  performance  of  all  things  necessary  to  entitle  the 
pluntiff  to  have  the  covenant  to  repair  performed  by  defendant. 

(o)  The  Court  sat  in  banc  on  February  3d|  6th,  7th,  8th,  and  18th. 

2A 
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Breach  that  defendant,  during  the  term,  did  not  keep  the  premises  in 
repair. 

Pleas. — 1.  That  Thomas  Poole  had  not  an  estate  for  life  in  the  pre- 
mises  in  right  of  his  wife.  2.  That  plaintifis  were  not  during  the  said 
term  grantees  or  assignees  of  the  said  tenements  or  of  the  reversion 
therein  within  the  true  meaning  of  stat.  82  H.  8,  c.  34.  Issues  thereon. 
There  were  other  pleas  not  material  to  the  questions  discussed  in  banc. 

On  the  trial,  before  Martin,  B.,  at  the  last  Assizes  for  Somerset,  it 
appeared  that,  in  1845,  Poole  and  his  wife,  being  in  actual  possession 
of  the  premises,  demised  them  to  defendant  by  deed  for  seven  yean 
from  25th  March,  1846,  with  a  covenant  in  the  lease  by  defendant  to 
keep  the  premises  in  repair ;  and  that,  on  1st  October,  1851,  Poole  and 
his  wife  by  deed  conveyed  all  their  estate  in  the  premises  to  the  plain- 
tiffs. It  was  proved  that  defendant  entered  and  enjoyed  the  premises 
for  the  whole  term,  and  that  the  premises  after  1851  were  out  of  repair. 
The  deed  of  conveyance  to  plaintiflb  recited  that  the  premises  were 
subject  to  and  charged  with  certain  mortgage  debts :  and  the  habendum 
was,  To  hold  to  plaintiffs  ^^  subject  and  charged  as  hereinbefore  men- 
tioned." There  was  nothing  in  the  conveyance  showing  whether  these 
i^AQn-t  mortgages  were  or  were  not  prior  in  date  *to  the  lease  to  the 
-'  defendant,  nor  anything  expressly  showing  that  the  mortgages 
were  legal  mortgages.  An  objection  was  made  on  the  part  of  the  defend- 
ant that  this  deed  did  not  prove  the  assignment  of  a  legal  reversion  to 
plaintiffs.  The  learned  Judge  refused  to  stop  the  cause  on  this  ground : 
and  the  defendants  proceeded  to  prove,  as  their  case,  that,  between  the 
execution  of  the  lease  and  the  assignment,  Poole  and  his  wife  had,  in 
December,  1846,  conveyed  their  interest  in  the  premises  by  way  of 
mortgage  to  a  third  person,  and  consequently  that  the  immediate  rever- 
sion did  not  pass  to  the  plaintiffs.  For  this  purpose  a  gentleman  of  the 
name  of  Dent  was  called  on,  under  a  subpoenfi  duces  tecum,  to  produce 
a  deed  of  December,  1846.  He  stated  that  he  had  in  court  a  deed  of 
that  date,  but  that  it  was  in  his  custody  as  an  attorney,  and  that  his 
clients  had  instructed  him  not  to  produce  the  deed,  which  was  one  of 
their  title  deeds.  He  therefore  refused  to  produce  it.  The  learned 
Judge  allowed  the  privilege  claimed.  The  defendant  then  called  a  vrit- 
ness  who  proved  that,  in  December,  1846,  he  had  seen  in  London  a  deed, 
and  a  draft  from  which  the  deed  had  been  prepared,  which  he  had  com- 
pared with  the  deed,  and  which  draft  he  now  had  in  court.  The  witness 
saw  this  deed  executed  by  Mrs.  Poole.  As  the  points,  on  which  the 
judgment  of  the  Court  turned,  depended  upon  the  manner  in  which  the 
deed  which  this  witness  saw  in  London  was  identified  with  the  deed  which 
the  witness  Dent  refused  to  produce,  it  is  requisite  to  detail  a  portion 
of  the  course  of  proceeding  at  Nisi  Prius,  as  reported  to  the  Court  by 
the  learned  Judge.     The  questions  specified  below  were  put  by  the 
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defendant's  counsel,  and  were  seyerally  formally  objected  to  by  plaintiffs' 
connsel. 

*Q.  What,  as  far  as  you  recollect,  are  the  parcels  in  that  r^c^qq 
deed  ?    The  Judge  thought  that  question  could  not  then  be  put.  '- 

Q.  As  far  as  you  recollect,  who  were  the  parties  to  that  deed  ?  The 
Jadge  thought  that  question  could  not  then  be  put. 

Q.  Did  you  look  at  the  deed  sufficiently  to  be  able  to  tell  who 
appeared  to  be  the  persons  who  had  put  their  hands  and  seals  thereto  ? 
The  Judge  permitted  this  question  to  be  put.    Answer :  I  did. 

Q.  Who  were  the  persons  who  appeared  to  have  executed  the  deed  7 
The  Judge  permitted  this  question  to  be  put.  The  substance  of  the 
answer  was,  that,  when  the  witness  first  saw  the  deed,  it  purported  to 
be  executed  by  Mr.  Poole  and  by  him  only,  and  that  the  witness  after- 
wards saw  it  executed  by  Mrs.  Poole  and  the  other  parties. 

The  question  was  then  asked.  What  were  the  contents  of  the  deed  7 
It  was  objected :  1st,  that  no  foundation  had  been  laid  for  giving 
secondary  evidence  of  the  contents  of  the  deed  in  Mr.  Dent's  custody, 
inasmuch  as  Mr.  Dent's  client  had  not  been  called,  and,  if  he  had  been 
present,  he  might  have  waived  his  privilege  and  allowed  the  deed  to 
be  read ;  And,  2d,  that  the  evidence  of  the  contents  of  the  deed,  seen 
in  London  in  1846,  was  not  evidence  of  the  contents  of  the  deed  which 
now  was  in  Mr.  Dent's  custody,  inasmuch  as  it  was  not  shown  to  be  the 
same  deed.  The  learned  Judge  overruled  the  first  objection :  and,  to 
obviate  the  second,  he  directed  Mr.  Dent  to  produce  the  deed  and  per- 
mit the  witness  to  see  the  outside,  and  read  the  endorsement  on  it,  but 
not  the  deed  itself.  Both  Mr.  Dent  and  plaintiffs'  counsel  objected  to 
this ;  but,  in  obedience  to  the  Judge,  *it  was  done.  The  witness  r^^^oA 
identified  the  deed  by  its  endorsement,  and  then  was  permitted  ^ 
to  give  secondary  evidence  of  its  contents,  which  showed  that  the 
reversion  had  been  conveyed  away  by  way  of  mortgage,  after  the  lease 
and  before  the  conveyance  to  plaintiffs. 

The  learned  Judge  then  directed  a  verdict  for  the  defendant  on  the 
second  issue,  with  leave  to  move  to  enter  a  verdict  for  plaintiffs,  if  there 
was  no  evidence  for  the  defendants  which  ought  to  have  gone  to  the 
jary  on  the  second  issue.  Montague  Smithy  in  the  next  Term,  obtained 
a  rule  Nisi  to  enter  the  verdict  accordingly,  or  for  a  new  trial  on  the 
ground  that  the  evidence  of  the  contents  of  the  mortgage  deed  was 
improperly  admitted. 

Crowder  and  Barstow  showed  cause,  in  this  Vacation,  on  February 
6th;  (a)  when  they  argued  that  the  recital  in  the  conveyance  to  plain- 
tiffs, that  the  premises  were  subject  to  mortgage  charges,  showed  that 
the  subject-matter  of  the  conveyance  to  plaintiffs  by  Poole  and  his  wife 
^as  an  equitable  interest  only.  And,  inasmuch  as  the  covenants  could 
run  only  with  a  legal  reversion,  they  contended  that,  whether  the 
secondary  evidence  was  admissible  or  not,  the  verdict  for  defendants 

(a)  Befoie  Colezidge,  Wightmta,  and  Cromptos,  Ji. 
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ought  to  stand.  The  Court  called  on  Montague  Smith  and  Prideaus 
to  antwer  this  objection ;  and  they  were  heard  on  February  7th.(a) 
They  argued  that  defendant,  being  estopped,  as  against  the  original 
lessors,  to  deny  that  they  had  a  legal  reversion,  vas  also  estopped  as 
to  their  privies :  and  that,  as  there  was  no  evidence  in  the  convejance 
of  1851  that  the  mortgages  were  subsequent  to  the  lease,  the  plaintiffs 
i^ior^  must  be  taken  to  be  such  privies.  *They  also  argued  that  tbe 
^  charges  might,  for  aught  that  appeared,  be  merely  equitable.  As 
the  Court  expressed  no  opinion  on  these  points,  the  arguments  upoa 
them  are  omitted.  The  following  authorities  were  mentioned  :  Green 
V.  James,  6  M.  &  W.  656,t  Doe  dem.  Welsh  v.  Langfield,  16  M.  &  W. 
497,t  Pargeter  v.  Harris,  7  Q.  B.  708  (E.  0.  L.  R.  vol.  58)^  Bayley  v. 
Bradley,  5  Com.  B.  896  (E.  C.  L.  R.  vol.  57),  Doe  dem.  Prior  v.  Onglej, 
10  Com.  B.  26  (E.  0.  L.  R.  vol.  70),  Com.  Dig.  JEttappel  (D). 

At  the  conclusion  of  the  argument  on  these  points,  the  Court  took 
time  to  consider  till  the  next  day  whether  they  would  hear  the  further 
points  argued.  On  this  day,  without  expressing  any  opinion  on  the  other 
points  in  the  case,  counsel  were  called  on  to  argue  the  point  as  to  the 
admissibility  of  secondary  evidence  under  the  circumstances. 

Orowder  and  Barstow, — Upon  this  part  of  the  case  two  points  are 
made  by  the  plainti£fs.  They  do  not  tlispute  that,  if  a  person  having  a 
privilege  to  retain  a  deed  insists  upon  his  privilege,  the  litigant  who 
cannot  enforce  the  production  of  the  deed  may  give  secondary  evidence 
of  its  contents.  But  it  is  said  that  the  defendant  in  this  case  called 
only  the  attorney  who  had  the  actual  custody  of  the  deed,  and  that  he 
ought  to  have  called  the  client  whose  privilege  it  was.  There  is  no  case 
laying  down  any  such  rule.  On  principle,  the  parly  is  not  permitted  to 
give  secondary  evidence  till  he  has  exhausted  all  retuanable  means  of 
obtaining  the  primary  evidence.  He  is  not  bound  to  exhaust  all  possible 
means.  And  surely,  when  an  attorney  refuses  to  produce  his  client's 
*4.^R1  ^^^^^  deed,  and  gives  evidence  "^that  he  does  so  by  his  client's 
-^  order,  that  is  sufficient  reasonable  ground  to  justify  a  judge  in 
admitting  secondary  evidence.  The  rule  was  granted  in  deference  to 
the  suggestion  thrown  out  in  Doe  dem.  Gilbert  v.  Ross,  7  M.  &  W.  102, 
122,t  which  was  alluded  to  in  the  judgment  in  Newton  v.  Chaplin,  10 
Com.  B.  356,  868  (E.  C.  L.  R.  vol.  70).  In  neither  case  did  the  point 
arise ;  and  in  neither  judgment  does  it  appear  which  way  the  opinion  of 
the  Court  inclined.  Then,  further,  it  is  said  that,  supposing  a  proper 
foundation  for  secondary  evidence  to  be  laid,  the  mode  by  which  the 
instrument  was  identified  was  improper.  But  as  to  that  there  are  two 
answers.  First,  the  learned  Judge  did  not  compel  the  witness  to  show 
the  contents  of  the  title  deed,  but  only  to  allow  the  outside  to  be  seen 
for  the  purpose  of  identification ;  and  that  was  no  breach  of  the  privi- 
lege.   Secondly,  if  it  was  a  breach  of  the  privilege  of  the  witness  or 

(a)  Bofon  Coleridge,  Wiglitmaiii  Brie,  and  CioniptoB,  Jil 
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of  his  client,  that  would  be  a  ground  of  complaint  on  their  part,  but  it 
was  no  wrong  to  the  plaintiff;  Fatteson,  J.,  states  this  very  clearly  in 
bis  judgment  in  Doe  dem.  The  Earl  of  Egremont  v.  Date,  8  Q.  B.  609, 
618  (E.  C.  L.  R.  vol.  43). 

PrideauZy  in  support  of  the  rule. — In  Volant  v.  Soyer,  18  Com.  B. 
231  (B.  C.  L.  R.  vol.  76),  the  Court  of  Common  Pleas  held  that  it  was 
fart  of  the  privilege  to  refuse  to  allow  the  Judge  to  inspect  a  deed, 
w^ch  was  alleged  to  be  a  title  deed.    [Cbompton,  J. — I  would  not  be 
nnjerstood  to  throw  the  least  doubt  on  that  position.    It  is  at  least  aa 
objectionable  that  a  judge  should  pry  into  a  person's  title  deeds  as  any 
one  else;  perhaps  more  so,  as  there  is  a  greater  probability  of  his  under- 
standing the  defect  in  the  title,  if  there  is  one.    But  is  the  endorsement 
on  the  back  of  the  deed  *any  part  of  it  ?    You  must  always  ask  ^4^407 
the  introductory  question.  Have  you  such  a  deed  ?  and  the  wit-  ^ 
ness  must  answer,  Tes,  before  you  can  ask  him  to  produce  it.    If  he 
refuses  to  produce  it,  you  must  not  ask  its  contents:  but  may  you  not 
make  the  introductory  question  more  precise  by  asking  whether  the  deed 
which  he  refuses  to  produce  has  an  endorsement  on  the  back  ?    WxaHT- 
MAN,  J. — Suppose  that,  instead  of  saying  that  he  could  identify  the  deed 
bj  the  endorsement  on  the  back,  the  witness  had  said  he  should  know 
the  deed  again  because  he  had  spilt  a  bottle  of  red  ink  over  it,  and  it 
had  a  great  red  blot  on  the  back.     Would  you  say  that  it  was  an  infringe- 
ment of  the  privilege  to  ask  whether  the  title  deed  not  produced  had  a 
red  blot  on  it  ?]     It  would  seem  that  the  privilege  is  to  refuse  to  produce 
the  deed  at  all ;  Brard  v.  Ackerman,  5  Esp.  N.  P.  C.  119,  Volant  v. 
Soyer.    [Crompton,  J. — Supposing  the  evidence  to  have  been  impro- 
perly obtained,  is  it  not  still  evidence  ?     Is  it  not  like  the  cases  in  which 
records  improperly  obtained  from  the  Old  Bailey  are  yet  admissible  ?  (a)] 
In  Doe  dem.  The  Earl  of  Egremont  v.  Date,  8  Q.  B.  609  (E.  C.  L.  R. 
vol.  43),  Lord  Denman,  C.  J.,  expresses  a  strong  opinion  that  the  deci- 
sion of  the  Judge  on  such  a  point  might  be  reviewed  at  the  instance  of 
the  party  against  whom  the  evidence  was  improperly  produced.     And 
at  all  events  a  proper  foundation  was  not  laid  for  the  admission  of 
secondary  evidence,  as  the  client  was  not  called,  and,  unless  he  was 
called,  all  means  of  producing  the  instrument  were  not  exhausted.     The 
attorney  could  not  waive  the  privilege ;  Taylor  v.  *Blacklow,  8  rj^^qu 
Kev  Ca.  235 :  the  client  might ;  Merle  v.  More,  Ryan  &  M.  890  *• 
(£.  C.  L.  R.  vol.  21).     The  fact  of  the  client  not  being  in  attendance, 
and  not  producing  the  deed,  affords  no  ground  for  the  admission  of 
secondary  evidence ;  Regina  v.  Llanfaethly,  2  E.  &  B.  940  (E.  C.  L.  B. 
?ol.  75). 

Coleridge,  J. — I  am  of  opinion  that  the  rule  must  be  discharged, 
without  its  being  necessary  to  come  to  any  decision  on  the  points  first 
argued.    The  points  which  have  been  argued  to-day  are  two.     The  first 

(a)  8«e  L«gati  v,  ToUamj,  14  EMt»  302,  and  Jordan  v.  Lewii,  then  dted,  3O5/not0  (a). 
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is,  that  secondary  evidence  of  the  contents  of  the  mortgage  deed  was 
not  under  the  circomstances  admissible,  because  the  defendant  had  not 
done  all  that  he  might  to  exhaust  the  sources  of  primary  evidence.  As 
to  that,  the  facts  were,  that  the  attorney  was  called,  and  refused  to  pro- 
duce the  deed,  and  stated  that  he  did  so  because  it  was  one  of  his  client's 
title  deeds,  and  his  client  had  given  him  directions  not  to  produce  it. 
It  is  not  contested  that,  where  a  document  is  properly  withheld  on  tbe 
ground  of  the  privilege  of  the  person  having  the  custody  of  it,  secondary 
evidence  is  admissible ;  but  it  is  said  that,  if  the  client  had  himself  been 
present,  he  might  have  waived  the  privilege,  and  allowed  the  instrument 
to  be  produced  when  called  for.  Questions  of  this  sort  are  all  resolvable 
into  whether  it  was  reasonable  in  the  Judge  at  Nisi  Prius  to  require 
more  to  be  done ;  and,  in  this  case,  I  think  it  would  not  have  been  rea- 
sonable ;  for  there  was  distinct  evidence  that  the  client  had  ordered  the 
attorney  not  to  produce  the  deed ;  and  nothing  was  shown  to  lead  to  the 
conclusion  that  if  he  had  been  present  he  would  have  altered  his  orders. 
♦4<lQT      ^^^  ^*  ^*  further  said  that  the  Judge  improperly  *infringedthe 

^  privilege,  by  compelling  the  attorney  to  produce  the  instrument 
for  the  purpose  of  identification ;  and  Mr.  Prideaux  argues  that  the 
mere  production  for  any  purpose  is  a  breach  of  the  privilege.  I  think, 
however,  it  depends  upon  the  circumstances.  I  agree  with  him,  that 
the  proposed  process  of  identification  may  at  times  involve  a  disclosure 
of  the  contents  of  the  instrument ;  it  did  so  in  Brard  v.  Ackerman, 
5  Esp.  N.  P.  C.  119 ;  and,  when  it  does,  it  is  objectionable.  But,  in 
the  present  case,  it  did  not  involve  any  disclosure  of  the  contents,  and 
was  like  the  case  put,  of  disclosing  that  there  was  a  blot  of  red  ink  on 
the  back  of  the  deed,  which  Mr.  Prideaux  was  forced  to  contend  would 
be  objectionable.  Thinking,  as  I  do,  that  nothing  wrong  was  done  bj 
the  Judge,  it  is  unnecessary  for  me  to  come  to  any  decision  on  the  ques- 
tion whether  the  Judge's  decision  on  a  question  of  the  privilege  of  the 
witness  may  be  reviewed  at  the  instance  of  the  party.  I  would  not 
however  be  understood  to  countenance  the  idea  that  it  can  be  so  reviewed : 
my  impression  is  rather  the  other  way. 

WiQHTMAN,  J. — In  this  case  it  appears  that  the  defendant  proposed 
to  show  the  legal  estate  outstanding  in  a  third  party,  as  mortgagee,  and 
for  that  purpose  called  the  attorney  of  that  party,  who  refused  to  pro- 
duce the  deed,  and  stated  that  he  did  so  by  order  of  his  client,  the 
supposed  mortgagee ;  and  the  privilege  was  allowed.  But,  in  order  to 
give  secondary  evidence  of  its  contents,  it  became  necessary  to  identify 
the  deed  which  was  not  produced  with  that  which  the  defendant  proposed 
to  prove.  Now  it  is  said  that  the  privilege  is,  not  to  produce  the  instru- 
♦d4.01  ™^^^*     *^  doubt  that,  if  the  words  are  understood  in  the  sense 

-'  that  he  may  refuse  to  show  the  deed ;  it  seems  that  his  privilege 
is  only  not  to  produce  the  instrument  for  the  purpose  of  disclosing  its 
contents.     It  is  a  possible  thing  that  the  man  may  not  have  the  instra- 
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ment,  which  it  is  sought  to  prove,  at  all ;  and  there  may  be  many  other 
cases  in  which  it  may  be  necessary  to  produce  the  instrument  for  the 
purposes  of  identification.  The  objection  here  is  that  the  witness  wasi 
compelled  to  show  the  deed  ancTpermit  an  inspection  of  the  endorse 
ment  on  its  outside :  but,  as  that  was  only  for  identification,  I  am  oi 
opinion  it  was  no  breach  of  his  privilege. 

Then  it  is  said  that  enough  was  not  done  to  admit  evidence  of  the 
contents  of  the  instrument,  and  that  the  mortgagee  himself  ought  to 
have  been  called  to  ask  if,  notwithstanding  his  previous  directions,  not 
to  produce  the  deed,  he  would  now  consent  to  produce  it.  There  is  no 
aathority  for  such  a  position ;  for  in  no  case  cited  did  it  appear  that  the 
client  had  given  directions  not  to  produce  the  instrument.  I  think  it 
might  be  assumed  that  he  continued  in  the  same  mind,  and  that  it  was 
unnecessary  to  call  him  on  the  chance  that  he  had  repented.  And,  all 
being  done  that  could  reasonably  be  required  to  be  done  to  obtain  the 
primary  evidence,  the  secondary  evidence  was  admissible. 

Erlb,  J. — The  question  is,  whether  this  mortgage  deed  was  taken  out 
of  the  general  rule  which  requires  that  written  instruments  shall  be 
produced  in  evidence,  by  being  shown  to  be  within  the  exception  of  being 
a  title  deed  the  owner  of  which  insists  on  his  privilege.  And  the  first 
question  must  be,  whether  the  attorney  was  *competent  to  prove  r#^4 ■• 
that  his  client,  the  mortgagee,  forbade  him  to  produce  the  mort-  ^ 
gage :  and  I  think  he  was  competent.  Next,  did  the  Judge  violate  the 
privilege  ?  Now  all  rules  must  be  construed  with  reference  to  their 
object.  The  object  of  the  rule  requiring  tl^e  production  of  original  evi- 
dence is,  to  prove  the  truth.  The  object  of  the  privilege  as  to  not  pro- 
ducing title  deeds  is,  that  the  title  may  not  be  disclosed  and  examined. 
The  identity  of  the  deed  was  a  fact  material  to  be  proved.  Was  there 
any  disclosure  of  the  title  by  allowing  the  outside  of  the  deed  to  be 
examined  for  the  purpose  of  identification  ?  I  think  not :  and  I  am 
therefore  of  opinion  that  the  privilege  claimed,  not  to  permit  it  to  be 
seen,  was  not  within  the  reason  of  the  rule. 

As  at  present  advised,  I  think  the  party  cannot  complain  of  the  breach 
of  the  privilege  of  the  witness :  but,  as  the  privilege  was  not  infringed, 
it  is  not  necessary  to  decide  that. 

Crompton,  J. — It  is  admitted  that,  if  the  Judge  did  right  in  admit- 
ting secondary  evidence,  the  evidence  is  sufficient  to  entitle  the  defend- 
ant to  his  verdict ;  and  therefore  the  question  comes  to  be,  whether  the 
Judge  did  wrong.  It  is  said  he  did  wrong  in  compelling  the  produc- 
tion of  the  deed  for  the  purpose  of  identification.  I  think  that  was 
BO  breach  of  the  privilege :  but,  if  it  had  been,  I  at  present  entertain  a 
very  decided  opinion  that  the  party  would  have  no  ground  of  complaint, 
and  that  the  person  who  has  had  an  instrument  read  at  the  trial  cannot 
be  deprived  of  the  benefit  of  that  evidence  on  the  ground  that  the  in- 
strument was  improperly  obtained  from  a  third  person,  whether  that 
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was  the  fault  of  the  Judge,  the  witness,  or  the  party  himself.    The 
*dA^l  ^^^^^^^^^®B  *^^^  strong  in  support  of  this ;  for  in  Doe  dem.  The 

J  Earl  of  Egremont  v.  Date,  8  Q.  B.  609  (E.  C.  L.  R.  toL  43),  it 
was  only  one  Judge  who  doubted,  the  other  two  being  contra.  And  I 
can  see  no  reason  why  the  plaintiff  should  be  entitled  to  insist  upon  the 
witness's  privilege.  If  therefore  it  were  necessary  to  decide  the  point, 
I  should  be  strongly  of  opinion  that  a  mistake  of  the  Judge  on  such  a 
point  is  not  a  ground  for  a  new  trial,  where  the  evidence  has  been  ad- 
mitted. Then  there  is  a  second  paint,  as  it  is  urged  that  there  is  a 
positive  rule  that,  under  such  circumstances  as  these,  you  must  call  the 
client,  to  see  if  he  will  not  repent  and  retract  his  refusal  to  produce  the 
deed.  I  think  that  would  be  a  most  inconvenient  rule ;  for  an  attor- 
ney may  hold  the  deed  as  attorney  for  a  great  many  persons,  as,  for 
instance,  not  only  for  the  mortgagee,  but  for  many  subsequent  encum- 
brancers ;  and  it  would  be  very  hard  upon  the  party,  if  at  the  trial  be 
were  to  be  debarred  from  giving  evidence,  unless  he  subpoenaed  all 
those,  of  whose  interest  he  might  never  have  heard  till  the  attorney 
named  them,  on  being  called  on  to  produce  the  instrument.  I  agree 
with  my  brother  Coleridge  that  the  real  rule  is,  that,  before  giving 
secondary  evidence,  you  must  reasonably  prove  that  you  cannot  pro- 
duce the  original  because  of  the  privilege,  and  you  must  prove  that  to 
the  satisfaction  of  the  Judge  who  tries  the  cause.  As  to  Regina  r. 
Llaufaethly,  2  E.  &  B.  940  (E.  C.  L.  R.  vol.  75),  my  brother  Alderson  in 
Jesus  College  v.  Gibbs,  1  Y.  &  C.  Exch.  145,  156,  speaking  of  a  docu- 
ment in  question  in  that  suit,  says :  <<  You  could  not  have  proved  it  bj 
secondary  evidence,  unless  the  document  had  been  in  the  possession  of 
a  party  not  bound  to  produce  it.  You  cannot  produce  secondarj 
*44S1  *^^^^^^^^  ^^  ^  document,  if  a  witness  refuses  to  produce  the  ori- 

-^  ginal.  He  does  it,  it  is  true,  at  his  own  peril ;  but  you  ha?e  no 
remedy,  except  an  action  against  him."  And  the  decision  in  Regina 
V.  Llanfaethly  seems  to  be  an  application  of  that  doctrine  for  which  I 
believe  these  are  old  authorities,  but  which  is  a  principle  not  appli- 
cable to  the  present  case.  Rule  discharged. 

Where  an  original  paper  is  in  the  hands  of    maj  giro  aeoondaiy  evidenoe  of  its  oo&taati: 
an  attorney,  nnder  inch  ciroamBtanceft  that  he    Lynde  «.  Judd,  8  Bay,  499. 
etnnot  be  compelled  to  produce  lt»  the  par^ 
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BTodM  wu  gir«n.  by  D.  to  a  nilway  oompAny  that  by  their  works  they  had  permanently 
obstnieted  a  way  to  the  nee  of  which  D.  was  entitled  aa  appurtenant  to  a  meeeuage  belong;ing 
to  D. :  whereby  D.  was  prevented  from  eigoying  the  way,  and  hie  interest  in  the  messuage 
was  iojuriouely  affected:  and  the  Company  were  requiredi  in  default  of  their  agreeing  to 
pay  to  D.  a  sum  named,  to  issue  their  warrant  to  the  sheriff  to  summon  a  jury  to  assess  com- 
pensation, f 

The  Company  issued  a  warranty  reciting  the  notice,  stating  that  they  did  not  admit  D/s  right  to 
the  way,  or  the  damage,  or  the  injurious  affection;  but  that  they  wore  willing  that  the  amount 
of  the  said  compensation  should  be  settled  as  requested  in  the  notice ;  and  they  required  the 
sheriff  to  summon  a  jury  to  determine  by  their  verdict  the  amount  of  the  compensation  io 
respect  whereof  B.  by  his  notice  had  required  the  Company  to  issue  their  warrant 

The  sheriff  summoned  a  jury  to  try  the  question  in  dispute  in  the  warrant  At  the  inquiry,  the 
jury  haring  been  sworn  to  inquire  and  assess  the  compensatioa  and  damages  in  the  warrant 
meotioned,  eridenee  was  given  for  and  against  the  existence  of  the  right  D.  insisted  that 
the  eiisteace  of  the  right  was  to  be  taken  for  granted  on  the  inquiry,  and,  further,  that  the 
right  was  proved.  The  Company  insisted  that  the  right  was  disproved,  and  that  the  jury 
ought  to  be  told  that  D.  was  not  entitled  to  any  compensation. 

The  sheriff  told  the  jury  to  say  whether  D.  was  entitled  to  the  way ;  but,  if  they  negatived  this, 
to  say  what  was  the  compensation  to  be  paid  on  the  assumption  that  the  right  existed. 

The  jury  found  that  the  right  of  way  did  not  exist,  and  that  on  that  ground  D.  had  not  sustained 
any  damage  :  bat,  on  the  supposition  that  they  were  to  assume  its  existence,  they  settled  the 
eompeosation  at  IbOL  This  finding  was  speoially  incorporated  in  the  verdict;  and  the  sheriff 
gare  judgment  thereon  that  D.  had  not  sustained  any  damage. 

This  Court,  on  the  application  of  D.,  quashed  the  Inquisition,  Yerdiot,  and  judgment,  upon  eer- 
tiofftri :  holding : 

1.  That  the  jury,  under  sect  68  of  The  Lands  Clauses  Consolidation  Act,  1846,  had  no  power  to 
inquire  into  the  right  of  D.  to  the  way,  but  were  bound  to  assess  compensation  upon  the  as- 
sumption that  it  existed. 

2.  That  the  verdict  was  totally  bad,  and  could  not  be  r^ected  as  to  the  negativing  the  right  but 
itaod  as  to  the  conditional  assessment  of  the  amount 

^er  Lord  Campbell,  C.  J.,  Coleridge  and  Wightman,  Js. ;  dlssentiente  Erie,  J.,  who  held  that 
the  juy  had  power  to  inquire  into  the  right 

Hugh  Hill,  in  last  Easter  Term,  obtained  a  rule  calling  on  Tbe 
London  and  North  Western  Railway  *Conipany  to  show  cause  rutiAd 
why  a  writ  of  certiorari  shoald  not  issue,  to  remove  into  this  ^ 
Coart  the  record  of  a  verdict  and  judgment  given  upon  an  inquisition 
taken  by  the  sheriff  of  Warwickshire,  on  ISth  April,  1853,  by  virtue 
of  a  warrant  of  the  said  Company,  dated  17th  February,  1853,  directed 
to  the  said  sheriff,  to  summon  a  special  jury  to  determine  by  their 
verdict  and  settle  the  amount  of  the  compensation  to  be  paid  to  Charles 
Dollman  and  Peter  Pitt,  in  respect  whereof  they  had  by  their  notice 
tnd  claim  required  the  Company  to  issue  their  said  warrant. 

From  the  aflSdavit  on  which  the  rule  was  obtained  it  appeared  that 
the  Company,  under  the  powers  of  stat.  9  &  10  Vict.  c.  ccclix.,(a)  and 
ia  construction  of  the  railway  and  works  thereby  authorized,  in  the 
latter  part  of  1851,  permanently  obstructed  a  private  way  leading  from 
messuages  and  premises  in  the  borough  of  Birmingham  belonging  to 
Charles  Dollman  and  Peter  Pitt,  as  lessees  for  a  term  of  years,  «<  and 

(a)  Loeal  and  personal,  publio :  "  For  making  a  railway  from  The  London  and  Birminghaa 
Bftilway  to  or  near  to  Navigation  Street  within  the  borough  of  Birmingham.*' 
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which  way  the  said  Charles  DoUman  and  Peter  Pitt  claimed  add  alleged, 
and  still  claim  and  allege,  to  be  a  way  which  was  of  right  appurtenant 
to  and  used  with  the  same  messuages  and  premises."     The  messuages 
and  premises  being  (as  deposed)  injuriously  affected  by  the  obstruction, 
the  attorney  of  Dollman  and  Pitt  served  a  notice  and  claim  on  the  Com- 
pany: reciting  that  the   Company  had  « entered  upon,  stopped  up, 
blocked  up,  and  taken  away,  permanently  obstructed,  or  destroyed,  a 
certain  way,  passage  or  road  leading  from  certain  messuages  and  other 
premises  hereinafter  more  particularly  referred  to,  belonging  to  us,  the 
♦J.d^l  ^^dersigned  Charles  Dollman  and  *Peter  Pitt,  into  a  certain 
^  public  street  in  Birmingham,"  &c.     "  And  the  right  to  use  suck 
way,  passage,  or  road,  for  horses,  carts,  wagons,  carriages,  and  also 
without  the  same,  and  for  all  other  purposes,  belongs  to  us,  and  has 
been  held  and  enjoyed  by  us,  and  by  the  person  or  persons  under  whom 
we  claim  to  be  entitled,  with  the  messuages,"  &c.     And  that  the  Com- 
pany had  made  certain  paths,  buildings,  &c.,  of  a  permanent  character, 
by  reason  thereof,  and  of  certain  walls,  &o.,  the  way  was  permanentlj 
stopped  up  and  destroyed :  «  whereby  we,  and  our  tenants,  serrants, 
and  others  belonging  to  us,  for  some  time  past  have  been  prey  en  ted 
from  having  the  enjoyment  of  the  said  way,  passage,  or  road,  and  we, 
and  our  tenants,  servants,  and  others,  are  now  prevented  from  having 
the  use  and  enjoyment  of  the  said  way,  passage,  or  road ;  and  whereby 
we,  the  undersigned,  have  been  prejudiced,  and  are  now  prejudiced,  in 
our  estate  and  interest  of  and  in  the  said  several  messuages,"  &c 
Dollman  and  Pitt  then  gave  <<  notice  that  we  are  interested  in,  or  en- 
titled to,  the  said  several  messuages,"  &c.,  <<  in  respect  of  which  we 
claim  such  way,  and  so  injured  as  aforesaid,  subject  to  such  tenancies 
as  may  subsist  in  the  same  premises  for  the  residue  of  a  term  of  99 
years  to  be  computed  from,"  &c.     « And  we  do  hereby,  in  pursuance  of 
the  statutes  in  that  case,"  &c.,  «  give  you,  the  said  Company,  notice 
that  we  require  you  to  pay  us  compensation  in  respect  of  the  said  way, 
passage,  or  road,  which  you  have  entered  upon  and  taken  as  aforesaid, 
whereby  our  said  messuages,"  &c.,  «  and  our  estate  and  interest  therein, 
have  been  damaged  or  injuripusly  affected  as  aforesaid ;  and  for  the 
aforesaid  injuries  to  the  same,  and  in  respect  of  our  estate  or  interest  in 

HiAAcri  *^^^  ^^^^  ^^7'  -^^^  ^^^^  ^^^  amount  of  our  claim  for  compen- 
-^  sation  by  reason  of  the  premises  is  2800Z."  That  unless  the 
Company  were  willing  to  pay  the  2800Z.,  and  to  enter  into  a  written 
agreement  for  the  purpose  within  twenty-one  days,  the  claimants  desired 
that  the  amount  of  compensation  should  be  settled  by  a  jury  according 
to  the  provisions  of  the  Act,  &c.,  and  required  them,  in  that  case,  to 
issue  a  warrant  to  summon  «<  a  jury  for  settling  the  amount  of  the  said 
compensation,  as  in  the  said  Act  or  Acts  is  directed  and  provided.*' 

The  Company  accordingly  issued  their  warrant  to  the  sheriff,  reciting 
the  notice,  and  adding :  <«  And  whereas  we  do  not  admit  that  the  said 
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Charles  Dollman  and  Peter  Pitt  are  interested  or  entitled  as  in  tbe  said 
notice  mentioned,  or  that  the  claim  to  the  said  way  is  a  valid  claim,  or 
that  they  are  entitled  to  compensation  in  respect  of  the  matters  in  the 
Bald  notice  and  claim  specified,  or  that  such  damage  or  injurious  affection, 
as  in  the  said  notice  is  supposed,  has  arisen  or  accrued :  yet,  being  will- 
log  that  the  amount  of  the  said  compensation  shall  be  settled  as  in  and 
Ly  tbe  said  notice  and  claim  is  requested :  Therefore,  we  the  said  Com- 
pany do,  by  this  warrant  under  our  common  seal,  according  to  and  in 
parsuance  of  the  Lands  Glauses  Consolidation  Act,  1845,  and  the  Act," 
&c.  (9  &  10  Vict.  c.  ccclix.),  <<  and  in  pursuance  of  the  said  request  in 
that  behalf  contained  in  the  said  notice  and  claim  of  the  said  C.  D.  and 
P.  P.,  require  you,  the  sheriff  of  Warwickshire,  to  summon  a  special 
jary  to  determine  by  their  verdict  and  settle  the  amount  of  the  com- 
pensation in  respect  whereof  the  said  Charles  Dollman  and  Peter  Pitt 
bare  by  their  said  notice  and  claim  ^requested  and  required  of  us  r^  j^^ 
to  issue  our  warrant  to  you."  '- 

Tbe  sheriff  accordingly  summoned  a  jury  to  try  the  question  in  dis- 
pute in  the  said  warrant.  The  inquiry  was  held  at  Birmingham,  before 
the  under-sheriff,  assisted  by  counsel  as  assessor :  and  the  claimants  and 
the  Company  appeared  by  counsel  respectively.  Evidence  was  given 
as  to  the  existence  and  user  of  the  way.  The  counsel  for  the  Company 
contended  that  there  was  no  evidence  of  such  right  of  way  as  was  claimed, 
and  called  on  the  assessor  to  direct  the  jury  that  the  claimants  <<  were 
not  entitled  to  any  compensation.''  The  counsel  for  the  claimants  con- 
tended that  <<  it  was  not  competent  for  the  under-sheriff  or  the  jury  on 
that  inquiry  to  determine  the  question  whether,  as  matter  of  law,  such 
right  of  way  did  or  did  not  exist ;  and  that  the  functions  of  both,  as 
regarded  that  inquiry,  were  limited  to  determining  by  their  verdict,  and 
settling,  the  amount  of  compensation  according  to  the  exigency  of  the 
said  warrant  on  the  assumption  that  such  right  did  exist:"  and  further 
that,  the  existence  of  the  way,  the  stoppage  and  deterioration  in  value 
having  been  proved  or  admitted,  the  only  question  was  the  amount  of 
compensation  for  such  damage  and  injury.  The  assessor  directed  the 
jury,  <'  to  say,  by  their  verdict,  whether  there  was  any  such  way  as  claimed 
before  and  at,"  &c.  (directing  their  attention  to  points  of  time  with 
respect  to  which  the  objection  to  the  right  was  urged);  adding  that,  if 
they  found  in  the  negative,  he  was  of  opinion,  and  should  direct  them, 
as  matter  of  law,  that  there  was  no  legal  right  of  way  to  which  the 
claimants  were  entitled :  \{ut,  at  the  same  time,  he  directed  them  also 
to  say  what,  on  the  assumption  *that  such  right  of  way  did  exist,  r^  i^o 
was  the  amount  of  compensation  to  be  paid  by  the  said  Company  ^ 
to  the  claimants  in  respect  of  such  damage  and  injury  occasioned  by 
the  stoppage  thereof."  The  jury  found  :  "'That  there  was  no  way  such 
as  claimed  existing  at,"  &c.  (the  points  of  time  before  mentioned);  <(but 
that,  on  the  supposition  that  they  were  to  assume  the  existence  of  such 
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legal  right  of  way  for  the  purposes  of  the  said  inqairies,  they  settled 
the  amount  of  compensation  at  1602."  The  following  instrument  was 
then  execated. 

<<  Warwickshire,  to  wit.  A  verdict  and  judgment  delivered  and  gi?en 
in  Birmingham,  in  the  county  of  Warwick,  this  13th  day  of  April,  1853, 
by  virtue  and  in  pursuance  of  the  Lands  Glauses  Consolidation  Act, 
1845,  and  of  an  Act,"  &c.  (9  &  10  Vict.  c.  cciv.(a)),  «  and  of  another 
Act,"  &c.  (9  &  10  Vict.  0.  ccclix.),  "upon  a  certain  inquisition  held 
before,"  &c.  (the  sheriff),  "upon  the  oaths  of,"  &c.  (the  jurors),  "good 
and  lawful  men  of  the  said  county,  qualified,"  &c.,  "and  now  here  duly 
impannelled  and  sworn  by  the  said  sheriff,  under  and  in  pursuance  of  a 
certain  warrant  hereunto  annexed,"  &c.,  "directed  to  the  said  sheriff, 
and  delivered  by  the  said  Railway  Company  to  the  said,"  &c.  (the 
sheriff),  "  as  such  sheriff,  to  be  executed  in  due  form  of  law." 

"Warwickshire,  to  wit.  Be  it  remembered  that  heretofore,  to  wit, 
on,"  &c.  The  warrant  was  then  recited,  the  delivery  of  it  to  the 
sheriff,  the  summoning  by  him  of  the  claimants  and  the  Company,  for 
the  purpose  of  striking  a  special  jury,  their  attendance  accordingly,  the 
*MQ1  ^^^^^'^^^S  ^^  ^  special  jury  "  for  the  purpose  aforesaid,  in  manner 
-'  directed  by  the  said  Act,"  the  reduction  of  the  jury  to  twenty, 
the  summoning  of  the  jury,  the  appearance  of  the  parties,  the  coming 
of  eleven  jurors,  and  the  consent  of  the  parties  that  the  question  in  dis- 
pute in  the  said  warrant  mentioned  shall  be  determined  by  the  verdict 
of  a  jury  consisting  of,"  &c.  (the  eleven).  "And  thereupon  the  said," 
&c.  (the  jurors)  "are  now  here  duly  impannelled  and  sworn  by  me,  the 
said  sheriff,  by  and  with  such  consent  as  aforesaid,  and  do  make  oath 
before  me,  such  sheriff  as  aforesaid,  truly  and  faithfully  to  inquire  aod 
assess  the  compensation  and  damages  in  the  said  warrant  mentioned : 
and,  having  viewed  the  said  several  messuages,  tenements,  and  other 
hereditaments  in  respect  of  which  the  question  in  dispute  in  the  said 
warrant  mentioned  has  arisen,  and  having  heard  what  was  alleged  by  the 
counsel  learned  in  the  law  for  both  the  said  parties,  and  the  evidence 
adduced  before  them,  the  said  jury :  They,  the  said  jury,  upon  their  oath 
as  aforesaid,  do  say  that  the  said  Charles  DoUman  and  Peter  Pitt  were 
not,  at  the  time  of  the  said  construction  by  the  said  London  and  North 
Western  Railway  Company  of  the  said  railway,  or  extension,  and  the 
station,  works,  and  conveniences  connected  therewith,  in  the  said  notice 
mentioned,  entitled  to,  nor  had  they,  any  such  right  of  way  as  in  the 
said  notice  mentioned,  or  any  right  of  way  whatever  leading  from  the 
messuages,"  &c.,  "  in  the  said  notice  referred  to,  into  a  certain  public 
street  in  Birmingham,"  &c.,  "  as  in  the  said  notice  they  claim  to  hare 
had  and  enjoyed.  And,  on  that  ground,  the  said  jury  do  find  and 
determine  that  the  said  Charles  DoUman  and  Peter  Pitt  have   not 

(a)  Local  and  personal,  public :  "  To  consoUdato  the  London  and  Birmingham,  Grand  Janetioii 
and  Manchester  and  Birmingham  Railway  Companies.'' 
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gQstained  any  damage  whatever  by  the  said  ^execution  of  the  said  r^^rn 
works  of  the  said  Company.  But  the  said  jury  further  say  that,  if  ^ 
thej  are  obliged  by  law  to  assess  and  determine  the  amount  of  compensa- 
tion payable  to  the  said  C.  D.  and  P.  P.,  in  respect  of  the  said  works  of 
the  said  Company,  upon  the  assumption  that,  at  the  time  of  the  said 
construction  thereof,  the  said  G.  D.  and  P.  P.  were  entitled  to  the  said 
alleged  right  of  way,  and  that  the  same  was  obstructed  and  obliterated 
by  such  works  as  mentioned  in  the  said  notice,  then,  and  in  such  case 
only,  they  the  said  jury  do  assess  the  amount  of  such  compensation  at 
the  sum  of  1502.  Which  said  verdict  I,  the  said  sheriff,  do  hereby  sign, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided." 

(Signature  of  the  sheriff.) 
"Which  said  verdict  being  so  ae  aforesaid  given  and  signed:  Now 
therefore  I,  the  said  sheriff  before  whom  the  said  inquisition  hath  been 
holden,  do  hereby,  at  Birmingham  aforesaid,  on  the  day  and  year  first 
aforesaid,  in  pursnance  of  the  statute  in  that  behalf  made  and  provided, 
pronounce  and  give  judgment  upon  the  said  verdict:  That  the  said 
Charles  Dollman  and  Peter  Pitt  have  not  sustained  any  damage  what* 
ever  by  the  said  construction  of  the  works  of  the  said  Railway  Company. 
"In  witness  whereof,  I,"  &c.  (signed  and  sealed  by  the  sheriff). 
In  last  Michaelmas  Term,(a) 

Sir  F.  Kelly  J  Mellor,  and  Bovilly  showed  cause ;  and  Sugh  Sill  and 
WUkn  were  heard  in  support  of  the  rule. 

*The  course  of  the  argument  will  fully  appear  from  the  judg-  w-^^a/-^ 
ments.  Cur.  adv.  vulL       ^ 

In  this  Vacation  (February  18th),  there  being  a  difference  of  opinion 
on  the  Bench,  the  following  judgments  were  delivered  seriatim. 

Erie,  J. — ^XJpon  a  motion  for  a  certiorari  to  remove  an  inquisition 
held  under  The  Lands  Glauses  Consolidation  Act,  1845,(a)  sect  68,  for 
settling  the  amount  of  compensation  that  might  be  due  from  the  Rail- 
way Company  to  the  landowner  in  respect  of  lands  alleged  to  be  inju* 
riously  affected  by  reason  of  an  obstruction  of  a  private  way  said  to  be 
appurtenant  to  the  lands,  the  question  has  been  raised,  Whether,  on 
SQch  an  inquisition,  there  is  jurisdiction  to  try  the  existence  of  such  a 
right  of  way.  ♦ 

The  landowner  alleges  that  there  is  no  jurisdiction :  and  he  relies 
upon  the  words  of  the  section,  «if  any  party  shall  be  entitled  to  any 
compensation  in  respect  of  any  lands"  ^injuriously  affected,"  <(such 
party  may  have  the"  amount  <«  settled  by"  inquisition.  These  words, 
he  contends,  import  that  the  title  to  the  compensation  is  a  condition 
precedent  to  the  power  to  hold  the  inquisition ;  and  that,  therefore,  the 
injurious  affecting  described  in  the  claim  must  be  taken  to  be  admitted 
u  the  title  of  that  compensation,  and  the  injury  consequently  confined 

(a)  KoTember  10»  1853.    Before  Lord-  OampbeU,  C.  J.,  Coleridge,  Wightmia,  and  Erle^  Ja 
(i)  Stot  a  ft  9  Viet  c.  18. 

VOL.  in.— 87  2  B 
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to  settling  the  amount  which  ought  to  be  paid  in  the  event  that  the 
claim  of  the  alleged  way  should  in  a  future  action  be  proved  to  be  true. 
^ . -o-|  And,  in  '^'further  support  of  this  construction,  he  observes  on  the 
^  inconvenience  (a)  likely  to  arise  from  the  opposite  construction 
in  allowing  a  tribunal  to  try  a  right  of  way,  which  is  supposed  to  be 
incompetent  for  that  duty. 

But  I  am  of  opinion  that  upon  this  inquisition  there  was  jurisdiction 
to  try  the  right  of  way,  as  incidental  to  the  question  of  the  amount  of 
compensation  to  be  paid  for  lands  injuriously  affected. 

Throughout  the  legislation  on  this  subject,  the  title  to  the  land  is 
kept  distinct  from  the  rights  belonging  to  that  land.  Upon  the  title 
depends  the  person  who  is  to  receive  the  compensation :  upon  the  rights 
depends  the  quantum  of  compensation  to  be  paid. 

With  respect  to  the  title  to  the  land,  provision  is  made  to  constitute 
a  party  litigant  to  meet  the  railway  company,  and  settle  the  amount 
that  is  to  be  paid :  and,  if  this  party  litigant  represents  parties  vho 
would  be  under  disability  from  acting,  or  if  he  turn  out  to  have  no  valid 
title,  the  amount  so  settled  is  to  be  paid  either  into  Chancery,  or  orer 
in  such  other  way  that  the  parties  entitled  shall,  after  their  title  has 
been  ascertained  by  the  proper  tribunals,  receive  their  due.  Then  also, 
in  respect  of  the  amount  to  be  paid,  provision  is  made  to  enable  the 
railway  company  to  settle  speedily  and  finally  what  that  amount  is,  so 
that,  by  paying  it  over  either  to  the  claimant  or  in  the  statutable  way, 
^^-n-|  they  may  become  owners,  and  carry  on  their  works  without 
^  *delay  or  doubt ;  that  prompt  and  final  settlement  of  the  amount, 
without  the  risk  of  protracted  litigation,  being  also  of  great  importance 
for  the  claimant  where  his  title  is  undisputed,  as  is  forcibly  explained  by 
Lord  Truro  in  The  East  and  West  India  Docks  and  Birmingham  Junc- 
tion Railway  Company  v.  Gattke,  3  Macn.  &  G.  155. 

The  provisions  thus  given  for  settling  the  amount  are  given  in  detail 
in  the  sections  preceding  sect.  68,(5)  which  relate  to  claims  before  the 
land  has  been  taken  or  injuriously  aflfected.  If  the  claim  is  under  50/., 
it  is  for  two  justices ;  if  above  60/.,  it  is  to  be  settled,  either  by  agree- 
ment, if  the  landowner  and  company  can  agree  on  the  amount ;  if  they 
cannot,  then  the  landowner  may  elect  to  proceed  by  arbitration ;  and, 
if  this  is  rejected  or  fails,  the  amount  must  either  be  settled  by  a  jury 
or  the  amount  claimed  may  be  taken  to  be  the  amount  due,  if  the  com- 
pany refuse  to  hold  an  inquisition  and  are  found  liable  to  make  some 

(a)  At  to  th«  weight  of  thia  oonflidention,  refereoee  was  made  in  argnment  to  Regina  v.  T%« 
Sastom  CoantieB  Railway  Company,  2  DowL  N.  S.  945.  As  to  the  extent  of  diacretion  to  be 
exereised  by  the  Court,  in  granting  a  certiorari,  referenoe  was  made  to  Regina  v.  The  Maa- 
ehester  and  Leeds  Railway  Company,  8  A.  A  E.  413  (E.  C.  L.  R.  toI.  35) ;  and  Regina  r.  Tbs 
Committee  Men  for  the  South  Holland  Drainage,  8  A.  A  B.  420. 

(fr)  As  to  the  ineorporation  of  the  preceding  sections  in  sect  08,  referenee  was  made  to  Sooth 
Bastom  Railway  Company  v.  Richardson,  in  Ezeh.  Ch.  (Hit  Vac.  1852),  affirming  the  jadgmeni 
of  C.  P.  in  Richardson  v.  The  South  Eastern  Railway  Company,  11  Com.  B.  154  (E.  C.  L.  R. 
ToL  7S^. 
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compensfttioQ  in  an  action.  When  the  amount  is  thus  settled  before 
the  taking  or  injurious  affecting,  bj  the  way  of  agreement,  the  land- 
owner will  of  course  take  into  consideration  all  the  rights  of  ownership 
that  will  be  injuriously  affected,  whether  ways,  waters,  lights,  or  other 
advantages.  Among  these  the  first  and  almost  universal  matter  of 
claim  is  on  account  of  severance,  which  is  the  obstruction  of  the  previ- 
ously existing  power  of  passing  from  one  part  of  the  estate  to  another. 
And  this  power  of  passing  may  be  either  directly  from  One  field  to 
another  of  the  same  *owner,  or  indirectly  from  the  one  field  by  r^Mg-A 
a  right  of  way  over  the  land  of  a  third  person  to  the  other  field :  ^ 
and  such  a  right  of  way  may  either  be  used  to  increase  the  amount  of 
compensation  by  the  landowner,  if  it  is  to  be  obstructed,  or  to  diminish 
that  amount  by  the  railway  company  in  case  the  direct  passage  from 
one  field  to  another  is  obstructed,  but  there  is  left  open  a  convenient 
passage  by  means  of  the  alleged  right  of  way.  But,  if  the  parties 
cannot  agree  on  the  amount,  and  arbitrators  are  resorted  to,  they  would 
have  to  take  the  same  matters  into  their  consideration,  and,  among  the 
rest,  the  same  question  of  the  right  of  way.  And  in  the  remaining 
ease,  if  arbitrators  are  not  made  available,  and  a  jury  is  resorted  to, 
an  questions  relative  to  settling  the  amount  of  compensation  are  to  be 
inqaired  into  and  considered,  and  finally  decided  by  them,  in  the  same 
way  and  to  the  same  extent  as  would  have  been  done  by  agreement  or 
by  arbitration.  The  law  appears  to  me  to  be  so  expressed :  and  the 
constant  usage  in  fact,  as  far  as  I  can  discover,  appears  to  have  accord- 
ed with  the  law  so  understood. 

It  is  to  be  noted  that  neither  the  right  of  way  nor  any  other  right  is 
tried  and  decided  in  the  sense  in  which  that  result  would  occur  where 
the  question  was  raised  and  decided  between  the  respective  owners  of 
the  dominant  and  servient  tenements.  As  between  them,  the  question 
wonid  remain  the  same  after  the  inquisition  as  before :  but,  as  between 
the  owner  of  the  dominant  tenement  and  the  railway  company,  and  as 
far  as  relates  to  the  amount,  if  any,  to  be  paid  for  injuriously  affecting 
the  supposed  right  by  the  works  of  the  railway  company,  the  question 
would  be  answered  and  finally  disposed  of.  It  should  be  further  noted 
that,  throughout  these  ^provisions  for  settling  the  compensation  r^t^rr 
hefore  the  land  is  taken  or  injuriously  affected,  there  is  no  ex-  ^ 
pression  to  prevent  the  jury  from  finding  that  no  compensation  is  due. 
According  to  these  provisions,  the  claim,  if  disputed,  may  beaflSrmed  or 
negatived  by  the  jury ;  and,  if  affirmed  in  whole  or  in  part,  damages 
nay  be  assessed  accordingly  in  the  same  manner  as  would  occur  in  an 
tctiou  for  the  same  grievance. 

Thus  a  legal  machinery  is  provided  for  the  settlement  of  the  amount 
of  compensation  in  these  different  modes. 

•   If  it  is  done  by  agreement,  the  sections  from  6  to  15  operate :  if  by 
jnatieea  or  arbitration,  sections  16  to  87  apply ;  and,  if  by  a  jury,  sec- 
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tions  88  to  57  apply.    And  the  machinery,  thns  fully  prepared,  is  fre* 
quently  adopted  by  a  short  reference  in  subsequent  enactments.    Xi^u 
sections  95  to  98  adopt  it  for  copyhold  lands  ;  sections  99  to  107  adopt 
it  for  rights  of  common ;  section  124  adopts  it  for  interests  in  land 
vhich  were  not  known  when  the  land  was  taken.    And  stat.  8  &  9 
Vict.  c.  20  (The  Railways  Clauses  Consolidation  Act,  1845),  s.  6,  adopts 
it,  by  enacting  that,  in  exercising  their  powers,  the  company  shall  be 
subject  to  the  proyisions  and  restrictions  contained  in  the  Lands  Clauses 
Consolidation  Act,  and  shall  make  to  all  parties  interested  in  any  lands 
injuriously  aflfected  full  compensation  for  all  damage  sustained.    And 
sect.  68  of  the  Lands  Clauses  Consolidation  Act,  1845,  is  a  correlatiTe 
enactment  to  that  last  mentioned,  giving  the  right  to  the  lafldowner  to 
obtain  from  the  company  compensation  in  all  cases  not  otherwise  spe* 
cially  provided  for,  where  lands  have  been  injuriously  aflfected  by  reason 
of  the  works  of  the  company.     And  the  words  of  sect.  68  are  express 
*±f^fn  to  adopt  the  provisions  before  created ;  for,  if  the  claimant  elects 
-■  *to  proceed  by  arbitration,  the  amount  of  compensation  is  to  be 
settled  <<  in  the  manner  therein  provided ;"  and,  if  he  elects  to  have  a 
jury,  a  warrant  is  to  issue  to  summon  a  jury  for  settling  the  same  ^^in 
the  mannei^  herein  provided ;"  that  is,  in  the  previous  sections. 

In  each  case  the  provision  for  constituting  a  party  litigant  to  meet 
the  company  is  altered  according  to  the  circumstances.  Thus  for  copy- 
holders and  lords  of  manors  the  provision  is  in  analogy  to  that  for 
freeholds ;  for  commoners,  a  committee  must  be  appointed  to  represent 
the  body.  And,  as,  when  the  amount  is  to  be  settled  heftn'e  the  land 
is  taken  or  injuriously  affected,  the  company  are  to  take  the  initiative 
by  sending  a  notice  to  the  landowner,  so  when  this  is  to  be  done  after 
the  taking  or  injurious  affecting,  as  is  the  case  under  sect.  68,'«the  land- 
owner is  to  take  the  initiative  by  sending  a  claim  to  the  company.  Bat 
in  all  the  cases,  as  soon  as  the  parties  are  constituted,  and  the  question 
is  raised,  and  the  kind  of  settlement  elected,  the  operation  of  the  ma- 
chinery provided  for  that  kind  of  settlement  is  the  same.  The  question 
depends  on  analogous  considerations  in  all,  and  is  tried  and  decided  to 
the  same  extent  and  with  the  same  result  in  all.  The  jury,  on  settling 
the  question  of  amount,  are  bound  to  try  all  questions  incidental  there- 
to, such  as  questions  of  rights  to  ways  or  other  easements ;  while  effect 
Ivill  be  given  to  the  words  ^  if  any  party  shall  be  entitled  to  any  com- 
pensation in  respect  of  any  lands"  <«  injuriously  affected,"  by  holding 
that  the  company  may  raise  the  question  of  the  claimant  being  the 
party  so  entitled  in  some  other  proceedings. 

I,  therefore,  think  that  the  jury,  under  sect.  68,  had  jurisdiction  on 

*4^71  ^^^^  occasion.     The  decisions  have  been  "^in  accordance  with  this 

-^  construction.     Thus  it  has  been  held  that  the  provisions  for  a 

special  jury,  and  for  notice  of  holding  the  inquisition,  and  for  costs, 

contained  in  the  earlier  sections,  are  adopted  by  the  reference  to  them 
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in  sect.  68,  according  to  the  authorities  cited  by  Mr.  Sill  in  his  argu- 
QeQt.  And  it  was  decided,  in  Regina  v,  Lancaster  and  Preston  Rail- 
way Company,  6  Q.  B.  759  (E.  C.  L.  R.  vol.  51),  that  the  jury  might 
find  that  no  damage  had  been  sustained ;  in  other  words,  that  the  lands 
had  not  been  injuriously  aflfected.  This  decision  has  been  repeatedly 
cited  in  different  Courts,  uniformly  with  approval ;  and  it  appears  to 
me  to  be  expressly  in  point  for  the  validity  of  the  verdict  now  under 
consideration.  The  claim  for  compensation  for  injuriously  affecting 
land  by  obstructing  a  way  appurten^^nt  thereto  is  in  its  nature  a  claim 
for  severance  damage.  The  existence  of  the  way  is  incidental  to  the 
settling  the  amount  of  damage  from  the  alleged  obstruction.  The  com- 
pany might  show  that  it  never  existed,  or  had  been  diverted,  or  passed 
in  another  direction,  where  there  was  a  tunnel  or  a  bridge,  either  to 
negative  or  diminish  the  amount  of  damage  claimed :  and  the  landowner 
might  go  into  evidence  to  the  opposite  effect  for  a  similar  purpose.  If 
the  jury  may  legitimately  decide  that  there  was  no  damage,  it  seems  to 
me  to  follow  that,  as  incidental  thereto,  they  might  decide  that  no  way 
had  been  obstructed ;  that  is,  that  the  way  claimed  did  not  exist.  This 
decision  would  leave  the  question  of  the  way  unaffected  as  against  all 
other  parties  except  the  railway  company ;  and,  as  to  that  body,  would 
only  decide  that  the  compensation  due  for  the  alleged  obstruction  was 
nothing. 

*According  to  this  construction  of  the  section,  the  inconveni-  r^irn 
ence  of  assessing  damages  subject  to  the  contingency  that  the  '- 
claim  should  be  proved  in  an  action,  and,  in  case  of  failure  to  establish 
every  part  of  the  claim  in  the  action,  assessing  again,  subject  again  to 
the  same  contingency,  would  be  avoided.  All  questions  incidental  to 
the  amount  of  compensation  would  be  finally  decided  by  arbitration  or 
a  jary ;  while  all  questions  incidental  to  the  question  of  the  title  of  the 
claimant  to  receive  that  amount  would  be  for  other  tribunals. 

With  respect  to  the  supposed  inconvenience  of  referring  to  a  jury, 
under  the  guidance  of  the  sheriff,  the  trial  of  a  right  to  an  easement, 
one  answer  is,  that  the  right  is  only  tried  as  incidental  to  the  question 
of  damages  for  one  obstruction ;  and  a  further  answer  is,  that  the  land- 
owner need  not  refer  it  to  a  jury,  but  may  elect  a  competent  arbitrator; 
And,  if  he  prefers  a  jury,  he  cannot  be  heard  to  complain  of  their  in- 
competency :  while  the  company,  if  they  choose  to  run  the  risk  of  being 
liable  for  the  amount  claimed,  may  refuse  to  summon  a  jury ;  and  then 
the  claimant's  action  for  that  amount  would  raise  the  question,  whether 
the  lands  had  been  injuriously  affected  at  all,  as  is  mentioned  in  Regina 
V.  Metropolitan  Commissioners  of  Sewers,  1  E.  &  B.  694  (E.  G.  L.  R. 
^o],  72).  And  a  further  answer  is,  that  the  Legislature  has  expressly 
empowered  the  jury  to  try  all  questions  incidental  to  the  amount  of 
compensation  in  the  earlier  and  detailed  sections  for  settling  the  amount, 
and  also  has  referred  to  the  same  jury  more  complex  questions  of  law 

2b2 
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and  fact  in  respect  of  manorial  profits  under  section  96,  and  of  common- 
♦d^Q1  ^^^^  rights  under  sect.  105.  The  Legislature  ^therefore  saw  do 
^  objection  on  account  of  this  supposed  inconvenience. 

This  construction  accords  with  the  result  of  the  cases  in  Chancerj 
upon  this  section. 

Lord  Cottenham's  judgment  in  The  London  and  North  Western  Rail* 
way  Company  v.  Smith,  1  Macn.  k  6.  216,  indirectly  supports  it.  For 
he  adopted  the  opposite  construction,  that  the  jury  in  the  inquisition 
were  to  assess  the  amount  of  compensation  without  trying  any  right, 
and  that  the  right  was  to  be  tried  in  a  subsequent  action ;  and  he  con- 
sidered the  inconyenience  to  be  so  excessive  that  he  prohibited  by  injonc- 
tion  a  recourse  to  the  statute  so  construed. 

Lord  Truro,  in  The  East  and  West  India  Docks  and  Birmingham 
Junction  Railway  Company  v.  Gattke,  8  Macn.  &  6.  155,  directly  sup- 
ports it,  holding  that  the  jury  may  try  the  question  of  right  in  assessing 
the  amount  of  compensation.  And  Lord  Cranworth  also  expressly  so 
decides  in  an  elaborate  judgment  in  South  Staffordshire  Railway  Com- 
pany V.  Hall,  1  Sim.  N.  S.  378. 

In  the  two  last  cases  it  is  laid  down  that,  if  the  jury  on  the  inquisi- 
tion try  a  question  of  right  over  which  they  have  no  jurisdiction,  the 
company  in  an  action  for  the  amount  found  by  the  verdict  may  raise 
for  trial  that  same  question  of  right,  and  succeed  if  the  judgment  is  in 
their  favour.  It  seems  to  me  that  this  principle  so  expressed  is  correct; 
but  it  requires  further  explanation  to  define  what  questions  are  within 
the  jurisdiction  of  the  inqubition,  and  what  are  not.  The  distinction 
between  questions  of  title  to  the  land  and  right  to  easements  and  ad- 
*4fini  "^^^^^g®^  belonging  to  the  land,  is  clear :  and  sect.  124  *of  this 
^  statute  affords  an  example,  in  providing  compensation  for  the 
owner  of  an  estate  or  interest  in  land  which  was  unknown  when  the 
land  was  taken.  In  this  case,  if  the  title  to  the  estate  is  disputed,  the 
question  of  title  must  be  first  finally  established  by  law  in  favour  of 
the  party  claiming  it :  and,  if  not  disputed,  or  if  established,  then  com- 
pensation is  to  be  afterwards  settled  in  the  manner  before  provided  in 
the  Act.  The  statute  does  not  declare  why  the  trial  of  the  title  should 
in  this  case  precede  the  settlement  of  the  compensation,  and  in  other 
cases  follow  it.  It  may  be  that  the  title  to  an  unknown  estate  would 
be  more  frequently  bad.  But,  be  that  as  it  may,  the  statute  recognises 
and  provides  for  two  different  modes  of  trial  of  the  two  classes  of  ques- 
tions, questions  of  title  to  land,  and  questions  of  amount  of  compen- 
sation. 

The  case  of  Chabot  v.  Lord  Morpeth,  15  Q.  B.  446  (E.  G.  L.  R.  vol. 
69),  is  a  further  example  of  the  same  distinction.  Upon  the  inquisi- 
tion to  settle  the  compensation  for  the  land  of  the  claimant,  his  oppo- 
nent contended  that  he  had  no  title  to  a  part  of  that  land,  and  so 
reduced  the  amount  of  the  value  of  the  land  in  question  by  so  moch 


8  ELLIS  &  BLACEBUBN.    Q.  B.  460 

_g  .        . .  _ , 

estate  and  interest  as  any  other  person  possessed  adverse  to  the  claim- 
ant. The  Court  says  that  the  jury  «  had  no  materials  for  making  that 
reduction,  or  deciding  whether"  any  other  claimant  <<  had  the  whole 
estate  and  interest  in  the  premises,  or  none  at  all."  The  jurors'  duty 
t^was  to  estimikte  the  value  of  the  property  taken,"  <^the  person  in 
possession  being  deemed  entitled  to  the  whole  interest  until  the  contrary 
be  shown  (sect.  45),(a) )  and  the  case  of  doubtful  titles  being  provided 
for  (sect.  44,(a))  quite  "^independently  of  the  jury's  assessment."  ri^Ao^ 
Now,  though  this  judgment  was  in  respect  of  the  Act  for  Bat-  ^ 
tersea  Park,  the  distinction  under  it  is  applicable  to  claims  under  the 
Lands  Clauses  Consolidation  Act,  1845 :  and,  if  in  that  case  the  claim- 
ant Chabot  had  endeavoured  to  enhance  the  amount  of  compensation 
bj  alleging  that  easements  belonged  to  the  land,  according  to  my  under- 
standing of  the  case  the  jury  there  would  have  had  jurisdiction  to  try 
the  right  to  such  easements. 

Between  these  two  classes  of  questions  the  distinction  is  sufficiently 
marked.  But  in  the  cases  in  Chancery  a  distinction  is  noted  between 
qaestions  relating  merely  to  the  amount  of  compensation  for  injuriously 
affecting  land,  and  questions  relating  to  the  legal  nature  of  the  damage 
to  the  land.  Was  it  such  as  gave  the  claimant  a  legal  right  to  compen- 
sation for  that  damage  ?  In  the  case  before  Lord  Cottenham,  the  ques- 
tion in  his  mind  seems  to  have  been  as  to  the  legal  right  to  compensation 
where  a  street  in  a  town  has  been  stopped  up,  at  some  distance  from 
the  claimant's  house,  but  to  his  damage.  Was  the  damage  too  general, 
and  was  it  too  remote  to  give  a  legal  right  to  compensation  ?  In  the 
case  before  Lord  Truro,  part  of  the  claim  was  for  impeding  the  aciiess 
of  easterners  along  a. street  to  a  shop.  The  doubt  here  might  be  the 
same.  In  the  case  before  Lord  Cranworth,  part  of  the  claim  was  for 
not  putting  gates  where  a  farm  road  crossed  a  railroad ;  and  for  this 
inconvenience  a  specific  remedy  was  given  in  the  statute.  And  it  was 
said  that  the  claimants  should  pursue  that  remedy,  and  so  had  no  right 
to  compensation. 

It  was  in  respect  of  this  class  of  questions,  when  the  title  is  admitted 
and  the  damage  in  fact  is  admitted,  but  the  right  to  compensation  for 
sach  damage  is  denied,  that  *the  two  last-mentioned  Judges  ex-  r^^^go 
pressed  an  opinion  that,  if  the  jury  upon  the  inquisition  tried  ^ 
them  and  found  for  the  claimant,  and  gave  damages,  still  the  railway 
company  could  raise  them  again  in  an  action  by  the  claimant  for  the 
amoQDt  found  by  that  verdict.  According  to  this  opinion,  the  finding 
of  the  inquisition  against  the  claimant  upon  any  question  within  this 
class  would  be  final,  but  a  finding  in  his  favour  upon  it  would  be  open 
to  review  in  an  action.  And  Lord  Truro's  observations  in  favour  of  that 
right  in  the  railway  company  will  be  found  worthy  of  attention  when 
the  question  shall  arise. 

(a)  Of  the  BAtierMft  Park  Aot»  9  A  10  Viet  e.  8S. 
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But  in  the  present  case  the  question  is  not  raised.  The  railway  com* 
pany  admit  the  title  to  the  land,  but  deny  that  it  has  been  in  fact  inju* 
riously  affected ;  which  they  have  a  right  to  do,  according  to  Begina  v. 
Lancaster  and  Preston  Railway  Company,  6  Q.  B.  759  (E.  G.  L.  R. 
vol.  51).  And,  if  in  support  of  their  denial  they  disprove  an  alleged 
right  of  way,  or  any  other  alleged  advantage  in  respect  of  which  the 
claim  for  damages  was  made,  they  are,  as  it  seems  to  me,  within  the 
limits  of  the  jurisdiction  of  an  inquisition  for  compensation  under  this 
statute. 

It  follows  that  in  my  judgment  the  present  rule  should  be  discharged. 

GoLERiDQE,  J. — This  was  a  rule  for  a  certiorari  to  remove  an  inqui* 
aition,  which  had  been  taken  by  the  sheriff  of  Warwickshire  upon  a  claim 
of  compensation  in  respect  of  obstruction  to  a  right  of  way,  which 
Messrs.  Dollman  and  Pitt  insisted  on  as  appurtenant  to  certain  premises 
^Antyt  of  which  they  were  possessed  as  termors.  *The  defendatits  de- 
-'  nied  their  right  to  the  premises,  the  existence  of  the  right  of 
way,  and  also  disputed  the  amount,  23002.,  which  Messrs.  Dollman  and 
Pitt  claimed  for  compensation.  The  notice  of  the  claim,  however,  being 
given  under  the  Lands  Clauses  Consolidation  Act,  1845,  sect.  68,  and  a 
refusal  to  issue  the  warrant  to  the  sheriff  involving  the  risk  of  paying 
the  whole  amount  claimed,  should  the  claimants  establish  their  right  to 
anything  in  an  action,  the  warrant  was  issued.  Before  the  jury,  the 
claimants,  who  had  to  begin,  after  protesting  against  being  called  oa  to 
give  evidence  of  anything  but  the  amount  of  damage,  did  in  fact  go 
into  their  whole  case.  The  defendants  met  that  case  by  evidence.  The 
fiheriff's  assessor  held  that  the  jury  were  competent  to  try  all  the  ques- 
tions, and  left  them  to  their  decision.  The  jury  found  in  the  nature  of 
a  special  verdict,  negativing  the  right  of  way,  but  awarding  con- 
tingently 150Z.  for  compensation. 

In  showing  cause,  two  points  were  made :  Ist.  That  the  assessor's 
direction  to  the  jury  was  right,  and  that  the  jury  was  competent  to  try 
the  question  of  title ;  2d.  That,  even  if  not,  their  verdict  for  150/. 
might  stand,  rejecting  the  other  part  as  surplusage. 

This  latter  point  was  not  much  pressed :  and  we  may  dispose  of  it 
first  and  shortly.  It  appears  to  me  that  there  was  much  in  one  answer 
made  by  Mr.  WUleSf  that  we  cannot  feel  sure  that  the  jury  have  dealt 
with  the  question  of  value  on  the  assumption  that  there  was  no  right 
of  way,  in  fact,  as  they  would  have  done  if  they  had  taken  for  granted 
that  there  was.  Such  a  question  would  very  probably  present  itself  to 
their  minds  in  a  very  different  way  after  an  inquiry,  and  a  conclusion  in 
*4f)41  ^^^^^  ininds  that  the  claim  was  ^unfounded,  from  that  in  which  it 
-^  would  have  done  if  it  had  come  to  them  neatly  and  without  preja- 
dice.  But,  besides  this,  there  are  formal  difficulties  in  the  way  of  so  deal- 
ing with  the  finding.    The  sheriff  has  given  judgment  upon  the  verdict  as 
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retarned;  he  has  Bigned  both  verdict  and  judgment ;  and  they  are  now 
become  records,  not  of  this  Court,  nor  within  our  jurisdiction  to  amend ; 
thej  are  made  evidence :  and  it  might  lead  to  great  confusion  if  we 
were  to  sanction  the  notion  that  any  distinct  finding  in  fact  is  to  be 
considered  merely  as  surplusage  under  such  circumstances  as  these. 
This  answer  to  the  rule,  therefore,  cannot  be  sustained ;  and  it  is  neces- 
sary to  decide  upon  the  main  and  very  important  question  of  the  extent 
of  the  province  of  the  jury. 

The  68th  section  of  the  Lands  Glauses  Consolidation  Act,  1845,  8 
&  9  Vict.  c.  18,  on  which  the  question  turns,  commences  in  this  way : 
»<If  any  party  shall  be  entitled  to  any  compensation  in  respect  of  any 
lands,  or  of  any  interest  therein,  which  shall  have  been  taken  for  or 
injorioosly  affected  by  the  execution  of  the  works,  and  for  which  the 
promoters  of  the  undertaking  shall  not  have  made  satisfaction,''  <<  and 
if  the  compensation  claimed  in  such  case  shall  exceed  the  sum  of  fifty 
poonds,  such  party  may  have  the  same  settled  either  by  arbitration  or 
by  the  verdict  of  a  jury,  as  be  shall  think  fit." 

The  person,  then,  who  may  proceed  under  this  section  is  one  who  is 
entitled  to  compensation.  About  this  there  can  be,  and  we  believe  has 
been,  no  question :  it  must  be  a  condition,  whether  precedent  or  subse- 
quent, to  his  deriving  any  benefit  from  its  provisions.  But  this,  being 
assumed,  bears  materially  on  the  ^interpretation  of  that  which  r^,^/*^ 
follows.  The  arbitrator  or  the  jury  is  to  settle  the  compensa-  ^ 
tion  claimed ;  which  claim  is  made  by  one  supposed  to  be  entitled,  and 
for  which  compensation,  so  supposed  to  be  due,  the  promoters  have  not 
made  satisfaction.  But,  if  the  complainant  be  supposed  to  be  entitled, 
as  the  ground  upon  which  the  reference  has  been  made  to  the  arbitrator 
or  the  writ  issued  to  the  jury,  as  the  proceeding  before  either  is  coram 
non  jadice  supposing  there  be  no  title  in  the  complainant,  it  would 
seem  to  follow  that  neither  the  one  nor  the  other  is  competent  to  try 
that  qnestion :  they  are  called  in  because  the  promoters  have  not  made 
satisfaction  (words  significant  in  themselves)  to  a  party  entitled  to  com- 
pensation for  damage  sustained :  unless  he  were  entitled,  and  unless 
the  satisfaction  due  had  been  withheld,  it  would  seem  that  they  ought 
to  assume  they  never  would  have  had  the  case  before  them.  But  for 
the  concluding  provision  of  the  section,  to  which  I  shall  draw  attention 
presently,  I  should  have  thought  little  question  would  have  been  made 
on  this :  for  then,  whenever  the  promoters  disputed  the  title  of  the 
complainant  to  any  compensation,  they  would  have  refused  to  refer,  or 
to  go  before  a  jury :  the  complainant  would  have  applied  to  this  Court 
for  a  mandamus,  in  which  proceeding  that  previous  question  would  have 
been  conclusively  settled.  In  that  case,  we  suppose  that,  upon  thcMe 
9ame  wardtj  it  never  could  have  been  contended  that  either  arbitrator 
or  jury  had  any  jurisdiction  to  try  whether  the  party  was  entitled.  But 
how,  in  strict  reasoning,  can  the  meaning  of  these  words  be  altered, 
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because  in  effect  the  proceeding  by  mandamus  is  taken  away,  on  the 
ground,  we  presume,  that  it  was  thought  expensive  or  inconvenient, 
.^^^  and  another  mode  *of  trying  the  same  question  substituted, 
-^  which  may  be  probably  more  expensive  and  more  inconvenient  ? 

The  section  goes  on,  first,  providing  for  the  alternative  of  arbitra- 
tion ;  and  here  the  promoters  must  go  before  that  tribunal,  unless  they 
are  willing  to  pay  the  amount  claimed,  and  shall,  within  twenty-one  days 
after  notice  received,  enter  into  a  written  agreement  for  that  purpose : 
and,  secondly,  providing  for  the  other  alternative  thus :  «<  if  the  party 
80  entitled  as  aforesaid  desire  to  have  iueh  question  of  compensation 
settled  by  jury,"  he  may  <<  give  notice  in  writing  of  such  his  desire  to 
the  promoters,"  <<  stating  such  particulars  as  aforesaid,  and  unless  the 
promoters,"  <<be  willing  to  pay  the  amount  of  the  compensation  so 
claimed,  and  enter  into  a  written  agreement  for  that  purpose,  they 
shall,  within  twenty-one  days  after  the  receipt  of  such  notice,  issue 
their  warrant  to  the  sheriff  to  summon  a  jury  for  settling  the  same  in 
the  manner  herein  provided." 

Here  let  us  stop  to  observe  on  the  particulars  to  be  stated  in  the 
notice.  They  are  "the  nature  of  the"  claimant's  "interest  in  such 
lands  in  respect  of  which  he  claims  compensation,  and  the  amount  of 
the  compensation  so  claimed."  Whether  "  interest"  or  "  lands"  be 
the  antecedent  to  the  relative  "  which"  (which  may  be  doubtful),  nothing 
here  points  to  title :  the  "  nature  of  the  interest"  is  material  as  to  the 
question  of  amount,  and  amount  only. 

Then  the  section  proceeds :  "  and  in  default  thereof"  (that  is,  if  the 
promoters  do  not  issue  their  warrant)  "  they  shall  be  liable  to  pay  to 
the  party  eo  entitled  as  aforesaid  the  amount  of  compensation  so  claimed, 
and  the  same  may  be  recovered  by  him,  with  costs,  by  action  in  any  of 
*dCll  ^^^  superior  Courts."  The  section,  then,  is  *clear  as  to  the 
•1  consequences  where  the  promoters  will  not  issue  the  writ :  the 
claimant  can  then  recover  nothing  unless  he  be  entitled ;  that  question, 
therefore,  will  then  come  to  be  tried  in  an  action,  with  all  the  advan- 
tages of  a  superior  tribunal  and  a  cdurt  of  error ;  but  the  question  of 
amount  is  closed :  if  the  claimant  establishes  his  title,  the  judgment 
must  be  for  the  full  amount  claimed.  This  would  seem  to  be  a  penalty 
imposed  for  declining  the  settlement  of  the  amount  by  the  tribun&l 
which  the  Legislature  had  given  the  claimant  his  option  of  having 
recourse  to :  and,  eo  viewed,  limiting  the  question  before  the  statutory 
tribunal,  the  sheriff's  jury,  to  the  question  of  amount,  there  is  nothing 
harder  unreasonable,  or  contrary  to  legal  analogies,  in  the  provision: 
nothing  is  more  common  than  for  mere  questions  of  amount  to  be  so 
disposed  of  both  at  common  law  and  by  statute :  but  the  same  cannot 
be  said  if  the  only  alternative  for  the  promoters  was  to  have  the  ques- 
tion of  right  and  title  also  decided  by  that  tribunal. 

In  this  way,  however,  in  the  case  supposed,  of  a  refusal  to  issue  the 
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writ,  the  question  of  right  is  decided.  How  is  it  to  be  decided  if  the 
irrit  be  issued,  and  the  jury  are  not  to  entertain  it  ?  The  section,  it 
will  be  observed,  is  silent  as  to  all  particulars  after  the  issuing  of  the 
writ :  and,  if  we  refer  back  to  the  previous  sections,  from  the  41st  to 
the  50th  inclusive,  which  provide  for  the  proceedings  before  the  same 
tribunal  in  respect  of  the  purchase  and  taking  of  lands,  it  will  be  found 
that,  although  the  verdict  and  judgment  are  made  records,  they  are  not 
made  records  of  any  superior  Court ;  nor  is  there  any  express  provision 
for  any  writ  of  execution  to  issue  for  enforcing  them.  The  consequence 
is,  that  *an  action  must  be  resorted  to  for  recovering  the  amount :  r^,^/*^} 
and,  assuming  that  the  sheriff's  jury  have  no  jurisdiction  to  try  ^ 
the  title  to  compensation,  that  question  will  come  in  issue  upon  the  trial 
of  that  action  ;  and  so  the  question  of  title  will  ultimately  be  decided 
in  this  case  exactly  as  where  the  writ  has  not  been  issued  at  all,  and 
with  all  the  same  advantages.  I  agree  with  Lord  Gottenham,  giving 
jadgment  in  The  London  and  North  Western  Railway  Company  v. 
Smith,  1  Macn.  &  G.  216,  in  his  remark  that  it  is  an  inconvenient  and 
unreasonable  course  to  try  the  amount  first  and  the  title  last.  I  think 
he  points  out  how  the  Legislature  came  so  to  ordain :  from  the  desire, 
namelj,  to  prevent  the  having  recourse  to  mandamus :  but  the  incon- 
venience of  this  proceeding  inverse  ordine  is  certainly  not  so  great  aa 
that  of  submitting  the  question  to  be  tried  by  the  sheriff's  jury  without 
a  competent  direction,  and  with  no  recourse  to  any  Court  of  Review  or 
writ  of  error. 

I  must  now  proceed  to  inquire,  how  far  the  decisions  which  have  been 
made  on  this  section  interfere  with  or  confirm  the  view  to  which  an 
examination  of  the  statute  alone  has  led  us.  The  point  has  repeatedly 
come  indirectly  before  the  Courts  of  Equity. 

In  the  case  I  have  just  referred  to,  Lord  Cottenham  restrained  a 
partj  from  proceeding  under  the  statute  until  he  had  established  his 
right  in  an  action  at  law.  He  did  not,  in  terms,  decide  whether  the 
jury  could  or  could  not  enter  on  the  question  of  right ;  but  he  clearly 
proceeded  on  the  ground  that  their  finding  on  it  would  not  be  conclusive : 
he  treated  them  as  assessing  damages  only,  the  right  to  recover  which^ 
after  all,  would  have  to  be  ^eitablished  in  an  action  on  the  judg-  r^^^ ^g 
ment  When,  therefore,  the  title  was  in  dispute,  he  thought  it  ^ 
was  inequitable  to  enforce  the  legal  right  to  the  ascertainment  of  the 
damages  before  that  had  been  settled,  because  it  might  be  a  fruitless 
litigation,  and  therefore  restrained  the  claimant.  Though  he  decided 
&o  more  than  was  necessary,  nothing  shows  that  he  contemplated  for  a 
moment  the  sheriff's  jury  entertaining  the  question  of  title,  which, 
upon  his  argument,  if  they  did,  they  could  conclude  nothing  upon.  So 
far,  therefore,  as  his  opinion  is  pronounced  at  all,  it  agrees  with  the  view 
I  have  taken.  ^ 

This  point,  however,  came  to  be  considered  by  Lord  Truro  in  The 
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East  and  West  India  Docks  and  Birmingham  Junction  Railway  Company 
v.  Gattke,  3  Macn.  &  0.  155.  It  was  not,  however,  necessary  for  the 
decision  of  the  case  to  pronounce  upon  it ;  and  the  case  was  decided 
upon  another  point.  Nor  do  we  "find  that  his  Lordship  anyvhere 
expresses  a  clear  opinion  that  the  jury  are  competent  to  decide  tbe 
question  of  right.  He  says,  indeed,  that  they  have  repeatedly  decided 
questions  upon  the  construction  of  clauses  in  the  Act  which  have  arisen 
incidentally  and  indirectly  before  them ;  a  power  necessarily  incident 
to  the  trial  even  of  the  question  of  amount,  proving  nothing,  as  to  tie 
extent  of  direct  jurisdiction ;  and  he  approves  of  the  judgment  of  this 
Court  in  Regina  v,  Lancaster  and  Preston  Junction  Railway  Company, 
6  Q.  B.  759  (E.  C.  L..  R.  vol.  51),  in  which  we  upheld  the  finding  by  a 
jury  that  the  claimant  had  sustained  no  damage.  But  we  did  8o  on 
*J.7(yi  ^^^  ground,  not  that  the  jury  might  *go  beyond  the  question  of 
^  amount,  but,  in  the  words  of  Lord  Denman,  because  <^  the  qoe8« 
tion,  whether  any  damage  has  been  sustained  or  not,  is  inseparable  from 
the  question,  how  much  damage  has  been  sustained,"  and,  in  the  words 
which  I  then  appear  to  have  used,  that,  « though  the  inquiry  may  go 
only  to  the  quantum,  that  quantum  may  be  nothing."  On  the  other 
hand,  he  contrasts  the  course  he  was  desired  by  the  bill  to  pursue  with 
the  course  prescribed  by  the  statute,  which  he  describes  thus :  ^<  going 
to  a  jury  and  assessing  the  compensation  and  leaving  the  questifin  ofhU 
right  to  be  afterwards  decided,' \a)  This  case  was  followed  in  order  of 
time  by  that  of  South  Staffordshire  Railway  Company  t;.  Hall,  1  Sim. 
N.  S.  373,  in  which  Lord  Granworth,  then  Vice-Chancellor,  dissolved 
an  injunction  upon  its  authority,  which  he  had  granted  upon  the  autho- 
rity of  The  London  and  North  Western  Railway  Company  v.  Smith,  1 
Macn.  k  G.  216,  considering  Lord  Truro  to  have,  in  effect,  overruled 
it,  and  acting  of  course  in  accordance  with  the  last  authority  of  the 
Court  of  Appeal.  He  decided  nothing,  but  acted  as  Judge  of  an  infe- 
rior Court  according  to  the  decision  of  the  Court  of  Appeal.  It  is 
right,  however,  to  state  that  his  Lordship  expresses  himself,  on  con- 
sideration, dissatisfied  with  Lord  Cottenham's  decision. 

Again,  and  later  in  the  same  year,  came  on  the  case  of  The  Loudon 
and  North  Western  Railway  Company  v.  Bradley,  3  Macn.  &  6.  336, 
*4711  ^^^^^^  Lord  Truro,  who  acted  *upon  his  former  decision.  The 
•^  Sutton  Harbour  Improvement  Company  v.  Hitchens,  1  De  G.  M. 
k  G.  161,(6)  a  still  later  case,  before  the  Lords  Justices  Knight  Bruce 
and  Lord  Cran worth,  in  December,  1851,  was  cited,  in  which  a  similar 
injunction  to  restrain  proceedings  under  the  statute  was  dissolved  on 
appeal. 

I  have  gone  thus  carefully  through  the  authorities  cited  from  the 
Court  of  Chancery,  because  much  reliance  was  placed  on  them  in  the 

(a)  These  words  were  read  from  20  L.  J.  (N.  S.)  Ch.  p.  223.    The  eorrespondlog  ptssage  is  i> 
S  Biften.  A  G.  173 ;  where,  however,  the  partioQlar  expression  does  not  oeeor. 
(6)  See  8.  0.,  before  Lord  LangdiOe,  M.  &.,  13  BoftT.  408. 
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argament,  and  from  the  sincere  respect  which  is  due  to  whatever  falls 
upon  Judges  so  distinguished.  But,  in  truth,  they  conclude  nothing  on 
the  very  point  now  to  be  decided.  In  all  these  cases  the  question  was  one 
purely  of  equity.  Has  the  company  an  equity  which  entitles  it  to  the 
interference  of  the  Court,  to  restrain  the  complainant  from  pursuing 
tliat  legal  remedy  which  the  statute  has  given  him  ?  And  it  is  now 
settled,  contrary  to  the  opinion  of  Lord  Cottenham,  that  it  has  not. 
He  said :  The  remedy  was  so  inconvenient  and  oppressive,  that  he  would 
compel  the  complainant  to  establish  his  right  to  it  by  an  action  at  law 
first.  The  answer  has  now  been :  Be  it  so ;  the  remedy  may  be  incon- 
Tenient;  but  the  statute  has  given  it,  under  the  circumstances,  in  lieu 
of  the  remedy  by  mandamus,  which  it  took  away :  and,  that  being  so, 
where  it  is  bonfi  fide  pursued  and  not  for  dishonest  and  oppressive  pur- 
posed, equity  will  not  interfere  to  prevent  a  party  from  having  recourse 
to  it.  It  is  true  that  Lord  Cottenham  expressed  an  opinion  that  the 
JQry  could  not  meddle  with  the  question  of  title ;  and  that  aggravated 
the  inconvenience  of  the  remedy.  But  the  Judges  who  have  differed 
with  him,  one  of  *whom  (Lord  Truro)  seems  to  have  thought  that  r^t^iro 
the  jury  may  oonsider  (not  conclusively  determine,  be  it  observed)  ^ 
the  question  of  title,  do  not  decide  the  cases  before  them  on  this  narrow 
ground,  but  on  the  broad  ground,  that  the  statutable  remedy,  be  it  more 
or  less  inconvenient,  is  a  legal  right,  with  which  equity  will  not  inter- 
fere, unless  there  be  some  other  ground  than  the  necessary  hardship 
inToked  in  its  mere  use. 

Lord  Truro's  opinion,  however,  on  which  all  the  subsequent  cases 
turn,  is  entitled  to  much  consideration.  It  is  founded  on  two  grounds : 
first,  that  the  jury  has  always  considered  questions  upon  the  construc- 
tion of  the  section  arising  incidentally  before  them.  But,  with  great 
respect,  this  practice,  however  well  founded,  proves  but  little :  wherever 
the  inquiry  as  to  the  principal  matter  is  within  the  competence  of  any 
tribunal,  whatever,  incidentally  arising,  bears  upon  that,  must,  ex  neces- 
sitate, for  the  purposes  of  that  inquiry,  be  within  its  competence  also. 
It  is  in  this  way  that  Courts  of  Common  Law  occasionally  deal  with 
questions  of  Ecclesiastical  or  Maritime  law,  and  vice  vers&.  In  this 
way  judges  at  Nisi  Prius  sometimes  dispose  of  questions  of  fact:  and 
instances  of  the  same  kind  might  be^  multiplied  indefinitely.  When, 
therefore,  in  order  to  determine  the  amount,  it  is  necessary  to  settle 
whether  this  or  that  statement  of  a  claim  shows  it  to  be  of  a  kind  which 
is  within  the  section  (and  this  was  the  sort  of  question  which  occurred 
in  several  of  the  equity  cases),  the  jury  must,  as  well  as  they  can,  with 
such  help  as  they  have  from  the  sheriff  or  his  assessor,  decide  the  point : 
for,  unless  they  did  so,  they  could  not  ascertain  the  amount  of  compen- 
sation. Lord  Truro's  second  ground  is:  that  the  point  has  clearly 
been  decided  by  the  Courts  of  law :  *and  this,  therefore,  will  r^tAnQ 
bring  us  to  the  examination  of  the  cases  relied  on  by  him,  ^ 

20 
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and  in  the  argument  before  us,  "which  is  the  only  remaining  topic  of 
inquiry. 

The  first  of  these  cases,  Regina  v.  The  Eastern  Counties  Railway 
Company,  2  Q.  B.  347  (E.  C.  L.  R.  vol.  42),  was  a  case  upon  the  return 
to  a  mandamus,  arising  and  decided  long  before  the  passing  of  the 
statute  we  are  now  construing ;  and,  according  to  the  reports  of  it  in  2 
Q.  B.  and  11  Law  Joumal,(a)  some  points  which  are  noticed  by  Lord 
Truro  as  having  arisen  in  it  do  not  seem  to  have  arisen :  certainly  they 
are  not  noticed  in  the  written  judgments :  if  so,  it  had  no  bearing  what- 
ever in  the  present  question.  The  same  may  be  said  of  Rex  v.  The 
Directors  of  the  Bristol  Dock  Company,  12  East,  429.  Corrigal  v.  The 
London  and  Blackwall  Railway  Company,  6  Man.  &  Gr.  219  (E.  C.  L. 
B.  vol.  44),  was  upon  a  local  Act  prior  to  the  passing  of  stat.  8  &  9 
Vict.  c.  18 :  and  it  was  an  action  upon  the  sheriff's  judgment  after  a 
verdict  by  the  compensation  jury :  and,  so  far  as  it  has  any  bearing  oa 
the  present  case,  the  question  arose  on  the  fourth  plea,  in  which,  bj 
way  of  invalidating  the  inquisition,  it  was  alleged  that  evidence  was 
given  before  the  jury,  not  only  of  the  loss  in  respect  of  good-will, 
tenant's  fixtures  and  otherwise,  by  the  taking  of  the  dwelling-house, 
but  also  of  loss  sustained  in  respect  of  the  dwelling-house  by  reason  of 
the  construction  of  the  railway ;  whence  it  was  inferred,  in  argument, 
that  the  sum  assessed  by  the  jury  was  composed  of  damages  given  in 
respect  of  both  those  grounds  of  injury.  The  Court,  however,  thought 
that  the  mere  fact  of  the  evidence  having  been  given  could  not  affect 
the  validity  of  the  verdict ;  "/or,"  say  they,  "  eueh  evidence  may  hate 
*d.741  ^^^^  ffiven  to  show  that  the  house  had  *been  deteriorated^  which  wom 
^  necessary  to  give  the  jurisdiction  to  the  sheriff  and  jury:*'  and, 
as  to  the  inference  of  fact,  they  held  that  it  was  excluded  by  the  lan- 
guage of  the  verdict  itself.  The  words  which  we  have  cited  from  the 
judgment  are  the  only  words  which  bear  on  the  present  question.  The 
Act(()  empowered  the  jury  "  to  inquire  of,  and  assess,  and  give  a  ver- 
dict for  the  sum  of  money  to  be  paid  for  the  purchase,"  "  and  also  the 
sum  of  money  to  be  paid  by  way  of  satisfaction,"  &c.,  "for  good-wiU, 
improvements,  tenant's  fixtures,  or  for  any  injury  or  damage  whatso- 
ever." The  claim  was  under  both  heads :  but,  as  the  right  to  insist  on 
either  was  founded  on  the  house  having  been  deteriorated  in  the 
course  of  constructing  the  railway,  it  may  be  inferred,  from  the  words 
cited,  that  the  Court  thought  it  a  relevant  subject  of  inquiry  by  the 
compensation  jury,  in  order  to  the  founding  of  their  own  jurisdiction. 
To  this  extent  it  is  adverse  to  our  construction  of  the  statute  before  us: 
but  it  is  a  remark  not  founded  on  any  previous  argument,  but  on  an 
assumption ;  it  was  used  to  meet  an  objection  of  a  totally  different  kind 

(a)  11  L.  J.  (N.  8.)  a  B.  66. 

(6)  6  A  7  W.  4,  e.  cxziiL,  local  and  p«nona]«  pnbUo,  "  For  makin jf  a  railwaj  from  Tbt 
Minories  to  BlackwaU,  with  branchoii  to  be  oaUed  'Tho  Commoroial  BaUway.'**  SvtwKLtX, 
tniioto  to  6  Man.  k  G.  3Zh 
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from  that  we  have  been  considering :  and  it  was  qoite  unnecessary  to 
make  it ;  for  the  language  of  the  verdict  showed  that  the  evidence, 
whether  properly  or  improperly  admitted,  had  not  been  allowed  to  enter 
into  the  calculation  of  the  damages.  Williams  t^.  Jones,  13  M.  &  W. 
628,t  is  Dpon  another  point ;  and  Begina  v.  Lancaster  and  Preston 
Bailway  Company,  6  Q.  B.  759  (E.  C.  L.  R.  vol.  51),  we  have  already 
noticed  incidentally.  All  that  any  member  of  this  Court  there  said 
was  npon  the  *power  of  the  jury  to  consider  any  question  which  r^^AWf^ 
affected  the  quantum  of  damages.  ^ 

These  are  all  the  decisions  at  law  to  which  Lord  Truro's  judgment 
refers.  But,  in  the  argument  against  the  rule,  the  case  of  Begina  v. 
Metropolitan  Commissioners  of  Sewers,  1  E.  &  B.  694  (E.  C.  L.  R.  vol. 
72),  was  referred  to :  but  that  case,  so  far  as  it  is  relevant,  supports 
the  rule :  it  was  decided,  however,  on  the  special  words  of  the  Act  there 
tmder  consideration,  which,  in  terms,  limited  the  functions  of  the  jury 
to  questions  upon  amount  only,  (a) 

Oa  the  other  hand,  Chabot  v.  Lord  Morpeth,  15  Q.  B.  446  (E.  C.  L. 
R.  ?oI.  69),  was  referred  to,  which,  although  not  on  the  same  statute, 
nor  precisely  in  point,  contains  observations  from  the  Bench  which 
favour  the  argument  of  the  present  complainant. 

The  result  of  the  whole  examination  appears  to  be,  that  the  ques- 
tion now  to  be  determined  has  never  yet  received  direct  and  considered 
decision. 

As  before  intimated,  we  think  that  the  words  of  the  section,  as  well 

as  the  justice  and  convenience  of  the  case,  are  against  the  course  taken 

upon  this  inquisition.    It  is  admitted  that  the  sheriff's  jury  cannot  con- 

clusirely  determine  thd"  question  of  title :  that  in  itself  is  an  argument 

against  their  entering  upon  it  at  all,  on  the  ground  of  delay  and  expense. 

It  must  be  admitted,  also,  that,  even  for  a  preliminary  and  inconclusive 

trial,  they  are  an  unsatisfactory  tribunal,  and  their  decision  additionally 

objectionable,  because  no  error  in  the  direction  given  to  them,  nor  any 

mistake,  or  even  perverseness,  in  their  finding  can  be  reviewed,  as  in  a 

trial  *at  Nisi  Prius.    Experience,  moreover,  shows  that  an  in-  retina 

conclusive  preliminary  inquiry  is  very  often  not  merely  useless,  *■ 

but  has  a  tendency  to  interfere  injuriously  with  the  conduct  and  result 

of  the  second  and  conclusive  inquiry.    The  question  once  examined  and 

found  upon  does  not  come  before  the  jury  on  the  second  trial  perfectly 

free  from  prejudice. 

Upon  all  these  grounds  I  think  the  rule  to  remove  the  inquisition 
should  be  made  absolute. 

Lord  Campbell,  who  has  read  this  judgment,  desires  me  to  express 
his  concurrence ;  and  he  states  that  be  takes  the  same  view  as  I  have 

(a)  It  WAS  raggested,  in  ■rgaiii«iit»  that  the  power  of  tho  jury  to  inqniro  into  titlo  was  sssomod 
in  lUginft  •.  Groat  Northern  Bailway  Company^  14  Q.  B.  3ft  (B.  0.  L.  R.  ToL  08). 
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done  of  the  case  of  Begina  v.  Lancaster  and  Preston  Bailwaj  Com* 
pany. 

My  brother  Wightman  also  concara  in  this  judgment. 

Bale  absolute. 

The  inquisition,  verdict,  and  judgment  having  been  retarned,(a)  Evig\ 
Hillj  in  Easter  Term,  1854,  obtained  a  rule  calling  on  the  Gompanj  to 
show  cause  why  they  should  not  be  quashed:  and,  in  the  same 
Term  (May  6th,  before  Lord  Campbell,  C.  J.,  Wightman  and  Cromp- 
ton,  Js.),  Sir  JP.  Kelly  appeared  on  behalf  of  the  Company,  and 
ffiigh  Sill  in  support  of  the  rule,  which  was  made  absolute  ^rithout 
discussion. 

(<i)  TJie  warranty  alse,  wm  returned.  But  Hugh  HiU,  in  TrinStj  Tenn,  1854  (7tb  June), 
moved  that  the  warrant  should  be  taken  off  the  files  of  the  Court,  and  remitted  to  the  ihciiff  of 
Warwickshire,  on  an  affidavit  stating  that  the  claimants  had  required  the  sheriff  to  execute  tha 
warrant  by  summoning  a  Jury,  and  that  the  sheriff  had  answered  that  he  had  retained  ths  wtf* 
rant  with  the  inquisition,  Ae.  The  Court  (Lord  CampbeU,  C.  J.,  Brio  and  Crompton,  Jl)  nsdt 
the  order  as  prayed  for. 


*477]  The  QUEEN  v.  The  Justices  of  WORCESTERSHIRE. 

Two  justices  made  a  eertifloate,  under  stat  5  A  6  W.  4,  o.  50,  for  Hh^  dirersion  of  abigliwty. 
The  certificate  stated  that  the  justices  had  on  the  application  of  the  surveyor  of  the  higbwsyf 
viewed  the  highway  proposed  to  be  diverted,  Ac.,  but  did  not  show  that  the  surreyon  ven 
authorized  to  make  the  application.  On  appeal,  by  a  party  interested,  the  Sessions  held  the 
eertiflcate  bad  on  this  ground,  and  refused  to  proceed  further. 

A  rule  Nisi  having  been  obtained  for  a  mandamus  to  enter  continuances  and  hear  the  appeal: 

Held :  that  the  appeUate  jurisdiction,  given  to  the  Sessions  by  stat  5  &  0  W.  4,  e.  50,  wu  aot 
limited  to  the  points  mentioned  in  sect  89,  but  was  general ;  and  that  consequently  tbe  Scf< 
■ions  had  jurisdiction  to  entertain  the  question  whether  the  certificate  was  good  or  bad;  bet 
that,  having  exercised  their  jurisdiction,  mandamus  did  not  lie,  even  if  they  were  wrong. 

Held,  also,  that  the  certificate  was  defective,  as  not  showing  that  the  preliminaries  necesiaiy  to 
give  the  two  justices  jurisdiction  to  certify  had  been  complied  with. 

Hugh  Hill,  in  last  Michaelmas  Term,  obtained  a  rule  Nisi  for  a 
mandamus  to  the  justices  of  Worcestershire,  commanding  them  to  enter 
continuances  in  the  matter  of  the  enrolment  of  a  certificate,  under  the 
hands  of  two  justices  in  and  for  Worcester,  that  they  had  viewed  a  high- 
way proposed  to  be  diverted,  and  to  hear  an  appeal  against  the  same. 

The  affidavits  set  out  as  an  exhibit  the  certificate  of  the  two  justices. 
It  commenced  by  reciting  that,  on  the  application  of  the  surveyors  of 
the  highways  in  the  township  of  Upper  Swinford  in  the  parish  of  Old 
Swinford,  they  had  viewed  certain  highways  for  foot  passengers,  described 
in  the  certificate,  and  also  a  proposed  new  highway,  which  Richard 
Hickman  was  desirous  should  be  established  in  lieu  of  part  of  the  high- 
ways, before  described,  in  a  manner  described  in  the  certificate ;  and, 
after  stating,  in  substance,  a  compliance  with  the  directions  contained 
in  Stat.  5  &  6  W.  4,  c.  50,  s.  85,  the  two  justices  certified  that  they  had 
viewed  the  proposed  diversion,  and  that  the  proposed  highway  was  more 
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commodious  for  the  public  than  the  existing  one.  The  certificate  was 
lodged  with  the  Clerk  of  the  Peace.  ♦Notice  of  appeal  to  the  r^^f^ft 
Qaarter  Sessions  was  given,  by  a  person  who  considered  himself  '- 
aggrieved ;  in  the  notice  of  appeal  were  eight  grounds  of  appeal.  Sev- 
eral of  these  were  on  the  merits  :  bat  the  Sessions  decided  onlj  on  the 
first ;  which  was :  <<  That  the  said  certificate  is  defective  and  bad  upon 
the  face  thereof,  because  it  omits  to  state  that  the  surveyors,  at  whose 
request  it  is  alleged  the  said  justices  viewed  the  highways  sought  to  bef 
diverted,  had  first  duly  obtained  the  consent  of  the  inhabitants  of  the 
said  parish,  in  vestry  assembled,  to  the  proposed  diverting  of  the  said 
highways,  after  a  notice  in  writing,  from  the  party  desirous  of  divert- 
ing the  same,  requiring  the  said  surveyors  to  convene  a  meeting  for  the 
purpose  of  obtaining  such  consent,  or  that  the  said  surveyors  were  at 
the  time  of  their  said  request  to  view  in  possession  of,  and  acting  under, 
an  order  in  writing  of  the  chairman  of  a  meeting  of  the  said  inhabit- 
ants in  vestry  assembled.*'  When  the  appeal  came  on  before  the  Quartet 
Sessions  this  objection  was  taken,  and  argued  ;  and  the  Quarter  Sessions, 
being  of  opinion  that  the  certificate  was  insufficient,  refused  to  hear  the 
case  farther,  or  to  enter  on  its  merits. 

Selfe  and  H.  J.  HodgBon,  in  last  Hilary  Term,  showed  cause.(a) — 
This  being  a  rule  for  a  mandamus,  it  is  immaterial  whether  the  Session^ 
hare  decided  rightly  or  wrongly,  if  they  have  in  fact  exercised  their 
jurisdiction ;  Regina  v,  Blanshard,  18  Q.  B.  818  (E.  0.  L.  R.  vol. 
66).    [Lord  Campbsll,  C.  J. — If,  supposing  a  peremptory  mandamus 
awarded,  the  justices  *would  be  required,  in  obedience  to  it,  to  ri^Afjck 
ieeide  on  the  very  point  on  which  they  have  already  decided,  "■ 
the  mandamus  will  not  lie.     On  the  first  day  of  this  term  (6)  we  refused 
A  rale  Nisi  in  the  nature  of  a  mandamus,  because  it  was,  in  effect,  to 
order  the  justices  to  adjudicate  in  a  particular  way.]     The  cases  are 
nniform  to  the  effect  that,  if  the  decision  is  wrong,  there  may  be  a 
remedy  by  appeal  or  by  writ  of  error,  but  that  the  remedy  by  manda- 
mus is  applicable  only  where  there  has  been  a  declining  to  exercise 
jurisdiction.    [Lord  Campbell,  C.  J. — Do  you  go  so  far  as  to  say  that 
any  bon£  fide  decision  on  the  form  of  the  certificate  must  be  an  exer- 
cising of  jurisdiction?    Suppose,  to  test  the  principle,  that  the  Sessions 
had  decided  that  the  certificate  was  bad  because  the  letters  *<i"  were 
not  dotted,  or  on  some  such  frivolous  objection.]     It  may  be  a  neees- 

(i)  Jaooary  26th.    Before  Lord  C»mpbell|  C.  J.,  Coleridge,  Wightmao,  and  Erie,  Js. 

[h^  Wedne^dajy  January  11,  1854.    Regina  r.  Jnstices  of  Bristol. 

Sir  A.  J.  E.  Coekhmriit  Atlomey^General,  moved  for  a  rule,  in  lieu  of  a  mandamns,  vader 
■UL  U  A  12  Vict  c.  44,  calling  on  the  jastices  of  Bristol  to  show  cause  whj  thej  should  nol 
commit  and  punish  a  person  of  the  name  of  Ring.  The  justices  had  refused  to  convict  him, 
ODder  the  erroneous  impression  thai  the  act  under  whieh  the  informallon  was  laid  had  haen 
i«t>««led.  [Lord  Campbell,  C.  J. — Stat  11  A  12  Vict  c.  44,  i.  5,  substituted  a  rule  for  a  mand»- 
]na%  bot  gave  no  jurisdiction  to  this  Court  to  interfere  where  they  could  not  do  so  hy  mandamni. 
How«v«r  erroneous  the  decision  may  have  been,  the  jnstieee  have  heard  and  determined  tii« 
>uttcr ;  and  we  have  no  power  to  interfere.] 

Per  Coriam  (Lord  Campbell,  C.  J,,  Coleridge,  Wightman,  and  CromptOD|  Js.),     Rule  refoied. 

VOU  III.— 39  2  0  2 
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Bary  qualificatioiiy  that  the  ground  of  decision  be  one  which  may  rea- 
sonably be  entertained.  Perhaps,  in  an  extreme  case,  it  would  be  held 
that  such  a  decision  as  that  suggested  could  not  be  a  judicial  decision. 
In  the  present  case  the  decision  was  right.  Wherever  an  authority  is 
limited,  the  proceedings  must  show  on  the  face  of  them  that  the  act 
*4Ani  ^^^^  ^^^  within  the  ^authority;  Christie  v.  Unwin,  11  A.  &  E. 

J  373  (E.  C.  L.  E.  vol.  39).  Here  the  authority  b  given  by  stat. 
5  &  6  W.  4,  c.  50,  sects.  84  to  92.  Before  that  Act,  the  jurisdiction 
to  divert  a  highway  was  by  an  order  under  stat.  55  G.  3,  c.  68,  8.  2. 
It  was  held  that  an  order  under  that  statute  was  bad  unless  it  showed 
that  the  provisions  of  that  Act  had  been  complied  with ;  Begins  r. 
Jones,  12  A.  &;  E.  684  (E.  C.  L.  B.  vol.  40).  The  present  Highway 
Act,  5  &  6  W.  4,  c.  50,  repeals  stat.  55  G.  3,  c.  68,  and  by  sect.  84 
enacts  that,  «  when  the  inhabitants  in  vestry  assembled  shall  deem  it 
expedient  that  any  highway  should  be  stopped  up,  diverted,  or  turned, 
either  entirely  or  reserving  a  bridleway  or  footway  along  the  whole  or 
any  part  or  parts  thereof,  the  chairman  of  such  meeting  shall,  by  an 
order  in  writing,  direct  the  surveyor  to  apply  to  two  justices  to  view 
the  same,  and  shall  authorize  him  to  pay  all  the  expenses  attending 
such  view,  and  the  stopping  up,  diverting,  or  turning  such  highway, 
either  entirely  or  subject  to  such  reservation  as  aforesaid,  out  of  the 
money  received  by  him  for  the  purposes  of  this  Act :  Provided  never- 
theless,  that  if  any  other  party  shall  be  desirous  of  stopping  up,  divert- 
ing, or  turning  any  highway  as  aforesaid,  he  shall,  by  a  notice  in 
writing,  require  the  surveyor  to  give  notice  to  the  churchwardens  to 
assemble  the  inhabitants  in  vestry,  and  to  submit  to  them  the  wish  of 
such  person;  and  if  such  inhabitants  shall  agree  to  the  proposal,  the 
said  surveyor  shall  apply  to  the  justices  as  last  aforesaid  for  the  pur- 
poses aforesaid ;  and  in  such  case  the  expenses  aforesaid  shall  be  paid 
to  such  surveyor  by  the  said  party,  or  be  recoverable  in  the  same  man- 
*dmi  ^^^  ^  ^^^  forfeiture  is  recoverable  under  this  *Act;  and  the 

-^  said  surveyor  is  hereby  required  to  make  such  application  as 
aforesaid."  And  sect.  85  enacts  that,  <<when  it  shall  appear  upon 
such  view  of  such  two  justices  of  the  peace,  made  at  the  request  of  the 
said  surveyor  as  aforesaid,  that  any  public  highway  may  be  diverted  or 
turned,  either  entirely  or  subject  as  aforesaid,  so  as  to  make  the  same 
nearer  or  more  commodious  to  the  public,"  they  shall  direct  notices  to 
be  given,  and  make  a  certificate  which  shall  be  lodged  with  the  Quarter 
Sessions,  and,  after  four  weeks,  shall  be  enrolled  in  the  records  of  the 
Quarter  Sessions.  Sect.  88  gives  an  appeal  to  the  Quarter  Sessions . 
by  any  party  aggrieved;  and  sect.  91  provides  that,  if  there  is  no 
appeal,  or  if  it  is  dismissed,  the  Quarter  Sessions  shall  make  an  order 
for  diverting  the  road,  and  that  <<  the  proceedings  thereupon  shall  be 
binding  and  conclusive  on  all  persons  whomsoever."  The  first  step  in 
the  whole  of  this  machinery  is  to  have  a  parish  meeting,  and  an  order 


! 
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from  the  chairman  of  that  meeting  to  the  sarvejor.  And  there  is  good 
reason  for  this,  as  the  parish  will  be  liable,  under  sect.  92,  to  the  repair 
of  the  new  highway ;  and  it  may  well  be  that  the  new  highway  may  be 
nearer  and  more  commodioas  for  the  public,  and  yet  the  repairs  of  the 
new  highway  be  so  much  more  costly  than  those  of  the  old  one  that  the 
interests  of  the  parish  require  that  the  deviation  should  not  take  place. 
The  provision  requiring  that  the  vestry  should  originate  the  proceed- 
ings before  a  highway  shall  be  diverted  seems  inserted  for  the  same 
reason  as  the  proviso,  in  sect.  23,  requiring  that  the  vestry  shall  be  con- 
sulted before  a  new  highway  is  dedicated  to  the  public  so  as  to  cast  the 
burthen  of  repairing  it  on  the  parish. 

*Sugh  Hilly  Suddleatony  and  J.  J,  Powell^  in  support  of  the  ri^^nn 

rale.— The  decision  was  on  a  matter  which  formed  no  part  of  the  '- 

legal  merits.     In  Regina  t;.  Stacey,  19  L.  J.  N.  S.  M.  C.  177,  S.  C.  14 

Q.  B.  789  (E.  G.  L.  R.  vol.  68),  where  the  Sessions  had  erroneously, 

on  a  technical  objection,  annulled  a  certificate  of  the  barrister  appointed 

to  certify  the  rules  of  Friendly  Societies,  the  order  of  Sessions  was 

removed  into  this  Court  by  certiorari,  and  a  rule  to  quash  it  discharged : 

bat  Patteson,  J.,  said :  <<  In  substance  the  Sessions  treated  the  matter 

as  a  mere  nullity,  and  therefore  did  not  go  into  the  merits  of  the 

appeal.    The  respondents  should  have  applied  for  a  mandamus  to  hear 

the  appeal."     [Lord  Campbbll,  C.  J. — I  have  great  respect  for  the 

opmion  of  that  learned  Judge :  but,  if  be  did  say  that  a  mandamus 

woald  lie  in  that  case,  I  cannot  agree  with  him.    But  I  doubt  whether 

he  did  say  it ;  for  in  the  report  of  the  same  case  in  the  Queen's  Bench 

fieports  no  such  dictum  appears.(a)]    The  Sessions  have  no  jurisdiction 

in  snch  an  appeal  as  this,  to  inquire  into  the  form  of  the  certificate. 

Their  duties  are  defined  by  sect.  89,  which  enacts  that  <«  in  case  of  such 

appeal  the  Justices  at  the  said  Quarter  Sessions  shall,  for  the  purpose 

of  determining  whether  the  proposed  new  highway  is  nearer  or  more 

commodious  to  the  public,  or  whether  the  public  highway  so  intended 

to  be  stopped  up,  either  entirely  or  subject  as  aforesaid,  is  unnecessary, 

or  whether  the  said  parties  appealing  would  be  injured  *or  ri^A^o 

aggrieved,  impannel  a  jury  of  twelve  disinterested  men  out  of  ^ 

the  persons  returned  to  serve  as  jurymen  at  such  Quarter  Sessions ; 

and  if,  after  hearing  the  evidence  produced  before  them,  the  said  jury 

Bhall  return  a  verdict  that  the  proposed  new  highway  is  nearer  or  more 

commodious  to  the  publiq,  or  that  the  public  highway  so  intended  to  be 

stopped  up,  either  entirely  or  subject  as  aforesaid,  is  unnecessary,  or 

that  the  party  appealing  would  not  be  injured  or  aggrieved,  then  the 

said  Court  of  Quarter  Sessions  shall  dismiss  6uch  appeal,  and  make  the 

order  herein  mentioned  for  diverting  and  turning  and  stopping  up  such 

(d)  Aoeordisg  to  the  note  made  at  the  Ume  for  the  Qneen'a  Bench  Reports,  the  learned  Judge 
doea  not  appear  to  hare  expreaaed  any  opinion  that  a  mandamus  would  lie>  but  to  have  suggested 
to  the  counsel :  ''  if,  m  yo«  soy,  the  Bessioos  have  not  heaid  the  appeal^  you  shonld  hare  applied 
Un  a  mandamus,  not  for  a  certiorarL" 
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highway,  either  entirely  or  suhject  as  aforesaid,  or  for  divertingy  turn- 
ing, and  stopping  up  of  such  old  highway,"  <<  or  for  stopping  up  sncli 
unnecessary  highway,  either  entirely  or  subject  as  aforesaid ;  but  if  the 
said  jury  shall  return  a  verdict  that  the  proposed  new  highway  is  not 
nearer  or  not  more  commodious  to  the  public,  or  that  the  highway  so 
intended  to  be  stopped  up,  either  entirely  or  subject  as  aforesaid,  is  not 
unnecessary,  or  that  the  party  appealing  would  be  injured  or  aggrieved, 
then  the  said  Court  of  Quarter  Sessions  shall  allow  such  appeal,  and 
shall  not  make  such  order  as  aforesaid,"  This  limits  the  jurisdiction 
on  appeal  to  an  inquiry  into  those  points,  and  no  others.  [Colbridqs, 
J. — If  the  vestry  had  ordered  the  surveyor  not  to  go  on,  and  he  not- 
withstanding did  go  on,  there  must  surely  be  some  mode  of  stopping 
him.]  Probably ;  but  not  by  appeal,  which  is  not  of  common  right, 
but  only  the  creature  of  the  Act.  Perhaps  the  remedy  would  be  by 
quashing  the  order  as  made  without  jurisdiction.  The  proceedings  of 
the  two  justices  are  regulated  by  sect.  85.  They  are  to  act  when  re- 
*AAi^  V^^^^^i  ty  the  surveyor ;  but  they  have  no  power  to  inquire 
-^  ^whether  he  has  been  duly  authorized ;  and  the  certificate  need 
not  show  anything  on  the  face  of  it  into  which  the  justices  could  not 
inquire ;  Taylor  v.  Clemson,  11  C1..&  F.  610.(a)  [Lord  Campbell,  G.  J. 
— It  is  impossible  to  contend  that  the  objection  is  so  clearly  wrong  and 
frivolous  that  we  should  say  it  could  not  be  the  subject  of  judicial  deci- 
sion. The  case  is  therefore  reduced  to  the  question.  Whether  the  Ses- 
sions have  jurisdiction  to  inquire  into  the  validity  of  the  certificate,  or 
their  appellate  jurisdiction  is  limited  :  which  is  a  question  of  diflScuIty 
and  importance.]  Cur.  adv.  vtdt. 

Coleridge,  J.,  in  this  Vacation  (February  18),  delivered  judgment. 

This  was  a  rule  for  a  mandamus  to  the  justices  of  the  peace  for  the 
county  of  Worcester,  to  hear  and  determine  an  appeal  against  the  enrol- 
ment by  them  of  a  certificate  by  two  justices  of  the  peace,  for  the 
diversion  of  a  highway  and  the  stopping  up  of  the  old  road.  Upon 
cause  shown,  it  appeared  that  the  appeal  had  been  called  on,  and  the 
appellants  had  proceeded  to  point  out  objections  apparent  on  the  face 
of  the  certificate.  The  Court  had  entertained  these  objections,  heard 
arguments  on  both  sides,  decided  in  favour  of  the  appellants  on  one, 
and  refused  thereupon  to  proceed  any  further  towards  the  enrolment. 
We  had  no  doubt,  upon  the  argument,  that  the  decision  of  the  Court 
upon  this  objection  was  correct,  and  that  the  point  on  which  it  arose 
was  a  substantial  one,  disposing  of  the  appeal  on  its  legal  merits.  Nor 
*48'i1  ^^^  *^^®  matter  in  the  end  very  seriously  "^contested :  but  it  was 
-*  very  strongly  urged  that,  since  the  passing  of  stat.  5  &  6  W.  4, 
c.  50  (the  general  highway  Act),  the  Sessions  had  no  jurisdiction  to 
inquire  into  defects  on  the  face  of  the  certificate ;  that  the  certificate 

(a)  Affirming  the  judgment  of  the  Bzoheqner  Chamber  in  Taylor  •.  Clemaon,  S  Q.  B.  978  (& 
0.  L.  R.  ToL  42).    Bee  alio  Oatler  v.  Oooke^  18  Q.  B.  148  (B.  C.  L.  R.  toL  e6>. 
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was  merely  an  instrument  by  which  the  question  upon  the  merits  in 
point  of  fact  was  brought  before  the  Court ;  and  that,  when  so  brought, 
the  certificate  had  done  its  work :  that  then  the  jurisdiction  of  the 
Quarter  Sessions  was  original,  and  not  appellate,  and  limited  to  the 
trying  by  a  jury  of  the  three  questions  stated  in  the  89th  section  of  the 
Act.  We  have  considered  this  matter,  and  are  of  opinion  that  there 
is  no  foundation  for  the  argument. 

The  provisions  now  in  force  for  the  stopping  up,  diverting,  or  turning 
highways  are  contained  in  the  84th  and  seven  following  sections.  After 
the  two  viewing  justices  have  been  properly  set  in  motion,  and  after  they 
have  given  the  notices,  had  the  view,  and  satisfied  themselves  upon  cer- 
tain points  stated  in  the  85th  section,  they  are,  by  that  section,  required 
to  make  a  certificate ;  and  the  Legislature  has  minutely  and  anxiously 
specified,  in  that  section,  what  particulars  that .  certificate  is  to  contain, 
what  facts  it  is  to  state,  what  conclusions  of  the  justices,  and  the  reasons 
for  them,  and  with  what  proof  of  preliminary  notices  and  what  plan  it 
is  to  be  accompanied.  This  certificate  is  to  be  lodged  with  the  clerk  of 
the  peace  for  inspection  during  a  limited  period,  and,  after  certain  pre- 
liminaries, is  to  be  ultimately  enrolled. 

In  its  form,  this  instrument  at  this  stage  purports  to  be  a  certificate 
rather  than  an  order :  yet  in  the  following  section,  and  before  the  Ses- 
sions have  done  any  act  in  regard  to  it,  it  is  called  *'  order  or  certificate ;" 
and,  in  *the  following  sections,  these  terms  seemed  to  be  used  ri^AQi* 
indifferently  in  speaking  of  it ;  and  this  may  have  grown  out  of  ^ 
its  somewhat  anomalous  character :  it  is  an  order  in  the  sense  of  its 
being  the  subject  of  an  appeal ;  unless  appealed  against  by  any  one  who 
thinks  that  he  should  be  aggrieved,  if  what  it  recommends,  rather  than 
orders,  to  be  done  should  be  carried  into  effect,  that  recommendation 
will  be  carried  into  effect  by  a  substantive  order  of  sessions ;  it  is  no 
order  in  terms  if  not  appealed  against ;  but  it  will  be  made  the  strict 
foundation  of  a  subsequent  order.  This  distinction  however  of  terms  is 
immaterial ;  for  it  is  clear  that  an  appeal  is  given  against  it  whatever  it 
may  be.  Sect.  87  speaks  of  what  the  Court  may  do  in  the  way  of  par- 
tial or  entire  confirmation,  "  in  the  event  of  any  appeal  being  brought 
against  the  whole  or  any  part  or  parts"  of  it.  Sect.  88  expressly  gives 
an  appeal.  Sect.  90  provides  for  the  costs  of  the  appeal.  Sect.  91 
directs  what  shall  be  done  in  case  there  be  no  appeal ;  and  sect.  89,  the 
consideration  of  which  we  have  purposely  reserved,  introduces  for  the 
first  time  certain  new  provisions  in  case  of  appeal.  It  is  idle,  therefore, 
to  talk  of  the  jurisdiction  of  sessions  not  being  appellate :  the  only 
question  can  be.  What  are  the  limits  of  the  appellate  jurisdiction  ? 

This  turns  upon  two  points.  First,  it  is  said  that  the  words  of  sect. 
Id  limit  the  action  of  the  justices  at  sessions  to  the  trying  certain  ques- 
jltonsby  a  jury:  second,  that  no  inference  can  be  allowed,  even  if  these 
iordjt  are  not  in  themselves  exclusive,  to  raise  an  appellate  power  beyond 
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them.  The  words  are  these :  '^  in  case  of  such  appeal  the  justices  at  tbe 
said  Quarter  Sessions  shall,  for  the  purpose  of  determining  whether  the 
*±f<71  P^o^sed  new  highway  is  nearer  or  more  commodious  to  ^the 

-^  public,  or  whether  the  public  highway  so  intended  to  be  stopped 
up,  either  entirely  or  subject  as  aforesaid,  is  unnecessary,  or  whether 
the  said  party  appealing  would  be  injured  or  aggrieved,  impannel  a  jury." 
The  jury  so  impannelled  is  to  find  upon  these  questions  of  fact ;  and, 
according  to  their  finding,  the  justices  are  to  allow  or  disallow  the  appeal. 
These  words  it  is  clear  are  not  in  terms  exclusive ;  nor  do  they  embrace 
all  the  supposable  cases  in  which  serious  objections  may  exist  to  the 
confirmation  of  the  certificate ;  in  terms  the  Legislature  does  not  say, 
Let  a  jury  be  impannelled  to  determine  the  appeal ;  but.  Let  it  be  impan- 
nelled to  determine  certain  questions  of  fact:  those  were  questions 
which,  under  the  previous  highway  Acts,  the  justices  themselves,  as 
judges  both  of  law  and  fact,  were  accustomed  to  determine ;  and,  in  a 
great  majority  of  cases,  upon  these  questions  the  fate  of  the  appeal  will 
depend ;  and  these  questions  will  be  the  last  that  will  come  into  discus- 
sion ;  the  trial  of  them  supposes  all  other  questions  decided  in  favour 
of  the  certificate ;  for  both  reasons  the  section  goes  on  to  say  that, 
according  to  the  finding  on  these,  the  judgment  of  the  sessions  shall  be. 
The  words  then  not  being  in  terms  exclusive,  nor  in  themselves  embracing, 
as  we  shall  presently  see,  all  the  matters  upon  which  questions  may  arise 
fit  to  be  settled,  before  the  certificate  be  confirmed,  the  second  question 
arises  upon  the  inference  as  to  the  extent  of  the  appellate  jurisdiction. 
It  is  undoubtedly  true  that  appeals  from  the  orders  of  an  inferior  statu- 
tory jurisdiction  do  not  arise  except  by  statutory  provision,  and,  if  not 
created  by  express  affirmative  language,  can  only  arise  by  an  inference 
absolutely  necessary,  and  where  language  is  used  which  is  tantamount 
^Aoo-i  to  express  enactment :  but,  *where  an  appeal  is  clearly  given 

-^  from  an  order  involving  questions  of  law  and  fact  to  a  court  o(»n* 
petent  to  decide  both  questions,  and  there  are  no  words  which  restrain 
the  appellate  jurisdiction,  we  are  not  aware  of  any  principle  of  law,  or 
any  decision,  which  prevents  the  party  aggrieved  from  having  his  remedy 
by  appeal,  where  the  grievance  is  matter  of  law,  more  than  where  it  is 
matter  of  fact.  It  is  obvious  that,  even  if  such  order  were  removable 
into  this  court  by  certiorari,  it  would  be  very  inconvenient  that  a  party 
having  two  grounds  of  complaint  should  be  driven  to  seek  his  remedy  in 
two  courts,  when  one  might  administer  both ;  and  when,  as  here  by  sect. 
107,  the  certiorari  is  taken  away,  the  principle  contended  for,  if  it  pre- 
vailed, would  deprive  him  of  all  remedy  for  what  might  yet  be  a  very 
serious  grievance.  Stat.  55  6.  8,  c.  68,  which  gave  and  regulated  the 
appeal  before  stat.  5  &;  6  W.  4,  c.  50,  passed,  used  the  most  general 
terms ;  (a)  it  authorized  any  person  aggrieved  '^  to  make  his  complaint 
bv  appeal  ;*'  and,  this  appeal  being  to  a  court  which  was  judge  of  law 

(a)  Seot  8. 
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and  fact,  it  was  always  considered  that  it  was  an  appeal  to  its  whole 
jurisdiction.  Such  indeed  must  be  the  meaning  of  any  general  appeal ; 
Trhatever  the  court  is  competent  to  consider,  the  party  aggrieved  may 
present  to  it  for  consideration.  Here  an  appeal  is  certainly  given. 
The  words  of  sect.  89,  on  which  reliance  was  placed,  we  have  expressed 
our  opinion  not  to  be  exclusive;  and  therefore  the  conclusion  would 
follow  that  the  powers  of  the  court  of  appeal  extend  to  the  whole  matter 
alleged  by  way  of  grievance. 

There  remains  however  to  be  mentioned  a  part  of  the  '''entire  r^At^Q 
subject  which  was  not  brought  before  us  upon  the  argument,  but  '- 
which  appears  to  us  to  be  conclusive  as  to  the  proper  construction  of 
the  statute.  The  certificate,  as  we  have  before  stated,  must  contain 
certain  statements,  and  be  accompanied  with  a  plan  of  a  certain  kind, 
and  proof  of  certain  facts :  in  the  case  of  Regina  v.  The  Newmarket 
Railway  Company,  15  Q.  B.  702  (E.  G.  L.  R.  vol.  69),  we  pointed  out 
the  important  purposes  which  the  Legislature  intended  to  secure  by 
this  provision.  This  certificate,  when  lodged  with  the  clerk  of  the 
peace  in  order  to  inspection  and  subsequent  enrolment,  may  be  either 
appealed  against  or  not.  If  the  latter,  sect.  91  of  the  statute  comes 
into  operation,  and  the  justices  at  sessions  must  make  their  order  for 
diTerting  or  stopping  up  as  the  case  may  be.  But  they  can  have  no 
other  materials  on  which  to  frame  their  order  than  the  certificate. 
What  are  they  to  do  if,  upon  the  face  of  it,  it  be  so  defective  as  to  give 
them  no  certain  information  7  What,  if  the  plan  does  not  contain  the 
requisite  measurements?  What,  if  the  proof  does  not  show  proper 
notices  given  ?  If  they  still  make  an  order  upon  it,  as  it  is,  they  must 
proceed  by  guess  work,  without  being  sure  that  they  are  doing  what 
the  justices  certified  as  proper  to  be  done,  or  that  the  parties  interested 
have  had  the  proper  notice.  If  they  hear  evidence,  and  seek  to  supply 
the  defect,  they  cannot  still  be  sure  whether  they  are  carrying  into 
effect  the  thing  originally  intended  to  be  certified,  or  some  other  thing 
by  which  some  party  interested  may  be  aggrieved,  and  against  which, 
if  he  had  had  the  statutory  opportunity,  he  would  have  appealed. 
These  consequences  are  so  serious,  that  we  ^conclude  that  it  is  r^Aqtx 
the  duty  of  the  sessions,  where  there  is  no  appeal,  to  be  satisfied  ^ 
that  the  certificate  comes  before  them  correct  on  its  face,  and  accom- 
panied by  plan  and  proof,  such  as  the  statute  requires.  Unless  this  be 
done,  neither  the  public,  nor  interested  individuals,  will  have  the  pro- 
tection which  the  statute  intended. 

Bat,  if  this  be  the  duty  of  the  justices  at  sessions  and  within  their 
competence,  when  there  is  no  appeal,  how  can  it  be  maintained  that, 
▼hen  there  is  an  appeal,  it  is  less  a  part  of  their  duty,  and  not  within 
their  competence,  to  decide  upon  the  very  same  questions  if  presented 
to  them  by  the  appellant.  It  must  be  trusted  to  the  court  to  determine 
▼hat  apparent  defects  are  merely  formal  and  no  grievance,  and  what 
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are  substantial ;  but,  assuming  the  certificate  to  be  substantially  defect- 
ive, it  seems  to  us  that  all  the  reasons  apply  why  the  court  should 
refuse  to  confirm  it  on  appeal,  as  would  prevent  it  from  making  an 
order  on  it  where  there  is  none.  The  certificate  must  be  supposed  to 
contain  the  mind  of  the  two  viewing  justices,  who  have  framed  it ;  if  it 
omits  to  state  any  substantial  matter,  on  which  the  statute  requires 
them  to  express  a  judgment,  the  quarter  sessions,  whose  whole  juris- 
diction depends  on  the  certificate,  cannot  know  that  they  have  ever 
considered  it,  or,  if  they  have,  that  in  the  order  which  they  shall  make 
they  will  be  carrying  out  what  it  was  intended  to  recommend. 

We  are  of  opinion  therefore  that  the  Quarter  Sessions  have  in  the 
present  case  exercised  a  lawful  power,  and  exercised  it  properly ;  and 
that  the  rule  ought  to  be  discharged.  Bule  discharged. 


♦4911      *^'^®  SOUTH  EASTERN  Railway  Company,  Appellants,  r. 
-'      The  Churchwardens  and  Overseers  of  the  Poor  of  the  Parish 
of  DORKING,  Respondents. 

The  andertaking  of  the  B.  RailwAy  Compsoj  ma,  under  m  Aet  of  Pariuunent,  let  to  the  S.  E. 
Compaoy  at  an  agreed  rent  for  1000  jean;  and  the  8.  E.  Company  entered  and  oecopied  tbe 
line  under  the  lease.  By  a  subsequent  Act,  the  two  Companies  were  amalgamated ;  and,  in  lien 
of  the  rent  formerly  paid  to  the  R.  Company,  the  shareholden  beeame  entitled  to  annoitiet,  equi* 
Talent  in  amount  to  the  rent»  chargeable  on  the  funds  of  the  amalgamated  Company,  of  whith 
the  R.  line  now  beeame  a  branch. 

Two  rates  were  made  by  the  OTerseers  of  the  parish  of  D.  on  the  8.  B.  Company  as  oceopien  of 
a  portion  of  the  R.  line  whieh  passed  through  that  parish.  One  was  made  doring  tiie  time 
that  the  R.  line  was  the  property  of  a  separate  Company,  bat  occupied  by  the  S.  £.  Company 
as  tenants  under  the  lease.  The  other  was  made  after  the  amalgamation.  Notice  of  appeal 
was  given  against  each ;  and  a  case  was  stated  for  the  opinion  of  this  Court  The  lint  qnei> 
tion  for  the  Court,  was,  in  substance.  Whether  the  rent,  daring  the  period  when  the  line  vtt 
on  lease,  and  the  amount  of  the  annuities  paid  for  the  line  after  the  amalgamation,  were  the 
proper  criterion  of  the  rateable  value  of  the  branch  line. 

Held,  by  the  whole  Court,  that  they  were  not  the  criterion  of  the  rateable  ralue,  whieh  depended 
upon  the  present  annual  value  of  the  property  occupied,  and  might  be  more  or  lees  than  tbe 
sum  which  the  parties  had  agreed  to  give  for  it 

The  case  stated  that  traffic  was  brought  by  the  R.  line  on  the  main  line  of  the  S.  E.  CompaoT, 
and  profit  was  thus  obtained  by  the  S.  E.  Company  from  the  R.  line,  as  a  feeder  to  the  maio 
line  of  the  Company :  and  it  was  found,  as  a  fact,  that  if  the  R.  line  was  in  the  market,  it 
would  be  an  object  of  competition  between  the  8.  B.  line  and  rival  oompanies,  and  the  rent 
would,  in  fact,  be  enhanced  by  sach  competition.  The  second  and  third  questions  for  ib« 
Court  were,  in  substance,  Whether  these  matters  should  be  taken  into  account  in  estimatin^tbd 
rateable  value  of  tbe  part  of  the  R.  line  within  the  parish  of  D.,  or  whether  the  rateable  valse 
should  be  calculated  solely  on  the  profits  of  the  line  itselt    On  this : 

Held,  by  Lord  Campbell,  C.  J.,  Coleridge,  J.,  and  Crompton,  J.,  that  both  these  matters  were  to 
be  taken  into  account,  inasmuch  as,  though  lying  out  of  the  parish  of  D.,  they  enhanced  tbe 
Talue  of  the  occupation  of  the  portion  of  the  line  in  D.,  and  though  there  might  be  mach  diffi- 
culty in  calculating  the  result,  tbe  Sessions  were  to  find  it  as  nearly  as  they  could. 

Brie,  J.,  dissenting,  and  holding  that  the  enhanced  earnings  on  tbe  parts  of  the  line  of  the  S.  E. 
Company  out  of  the  parish  of  D.  were  t4>  be  rated  in  the  parishes  where  these  parts  were 
situate,  and  not  in  the  parish  of  D.,  and  that  tbe  only  question  was,  what  was  the  rent  whick 
would  now  be  given  for  the  occupation  of  the  part  of  the  line  in  B. 

.    Notices  having  been  given  of  appeal  against  two  several  rates  for 
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the  relief  of  the  poor  of  the  parish  of  Dorking,  a  case  was,  bv  order  of 
a  Judge  and  consent,  stated  for  the  opinion  of  this  Court.  The  mate- 
rial parts  of  the  case  were  as  follows. 

*"The  South  Eastern  Railway  Company  was  established  and  r^itjqo 
incorporated  under  that  name  by  stat.  6  &  7  W.  4,  c.  IxxT.(a)      ^ 

<(The  Reading,  Guildford  k  Reigate  Railway  Company  were  incor- 
porated under  that  title  by  The  Reading,  Guildford  and  Reigate  Rail- 
way Act,  1846  (9  k  10  Vict.  c.  clxxi.,(i)  and  were  thereby  authorized 
to  make  a  railway  from  The  Great  Western  Railway,  at  or  near  the 
Beading  station  of  such  railway  in  Berkshire,  to  join  The  South  East- 
ern Railway  in  the  parish  of  Reigate,  in  Surrey.  The  same  statute 
enacts  that  it  shall  be  lawful  for  The  Reading,  Guildford  &  Reigate 
Railway  Company  to  demise  or  lease  The  Reading,  Guildford  k  Reigate 
Railway  to  The  South  Eastern  Railway  Company  for  such  term,  and 
upon  such  conditions,  as  shall  be  or  shall  have  been  agreed  upon  be- 
tween the  said  Companies,  and  to  carry  into  eflfect  any  arrangement, 
Dot  inconsistent  with  any  of  the  provisions  thereinbefore  contained, 
that  shall  be  or  shall  have  been  agreed  upon  between  the  said  Compa- 
nies, subject  to  the  provision  next  thereinafter  contained,  which  is  to 
the  effect  that. The  Reading,  Guildford  k  Reigate  Company  should 
proceed  with  the  construction  of  the  entire  line  from  Reading  to  Rei- 
gate, so  that  the  same  shall  be  completed  within  the  time  limited  by  the 
Act,  and  that  it  should  not  be  lawful  for  them  to  enter  into  any  agree- 
ment with  The  South  Eastern  Railway  Company  for  the  abandonment 
of  any  portion  thereof. 

"By  articles  of  agreement,  under  the  respective  *common  r^^qq 
seals  of  the  said  Companies,  made  11th  May,  1847,  it  was  agreed  ^ 
between  the  said  Companies  that  The  Reading,  Guildford  k  Reigate 
Railway  Company  should  grant  to  The  South  Eastern  Railway  Com- 
pany a  lease  at  a  rent  equal  to  51.  10«.  per  cent,  per  annum,  on  the 
capital  raised  and  to  be  raised  by  The  Reading,  Guildford  k  Reigate 
Railway  Company,  not  exceeding  600,000^.,  without  any  participation 
ia  profits  by  the  said  last-mentioned  Company  ;  by  way  of  commuta- 
tion" for  42.  10«.  per  cent.,  and  half  profits  as  previously  agreed  for ; 
<<and  that  the  portion  of  the  line  between  Dorking  and  Reigate  should 
be  included  in  the  said  lease ;  and  also  that,  when  The  Reading,  Guild- 
ford k  Reigate  Railway  Company  should  have  made  the  said  Reading, 
Gaildford  &  Reigate  line,  they  should  grant,  and  The  South  Eastern 
Railway  Company  should  accept,  a  lease  thereof  for  1000  years  on  the 
terms  in  such  agreement  mentioned^ 

"  The  Reading,  Guildford  k  Reigate  line  was  completed,  and  opened 
for  traffic  throughout,  from  Reigate  to  Reading,  before  15th  March, 

(a)  Load  and  personal,  publis :  "  For  making  a  railway  from  The  London  and  Croydon  Rail- 
vaj  to  Dover,  to  be  called  The  Sooth  Eaatem  Railway/' 

(&)  Local  and  pecaonal,  pablic :  "  Por  naking  a  railway  from  Reading  to  Guildford  and 
Kaigate." 

VOL.  m.— 40  2  D 
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1850,  on  which  day  a  lease  was  granted  by  The  Reading,  Oaildford  & 
Reigate  Railway  Company  to  The  South  Eastern  Railway  Company, 
for  the  term  of  1000  years,  at  the  yearly  rent  of  33,0002.,  clear  of  all 
rates  and  charges  except  income  tax.  The  lease  also  provided  that  The 
South  Eastern  Railway  Company  should  pay  interest,  not  .exceeding  4L 
per  cent,  per  annum,  on  a  bond  debt  of  200,0002.  incurred  in  making 
the  Reading,  Guildford  &  Reigate  line,  which  interest  amounts  to  the 
sum  of  80002.  a  year.  The  South  Eastern  Railway  Company  are  bomtd 
by  the  lease  to  keep  the  line  in  repair.  When  the  lease  was  granted 
*4Qn  '^^^  South  Eastern  Railway  Company  were  *bound  by  the  agree- 
-'  ment  of  11th  May,  1847,  to  take  the  lease.*' 

<(  The  Reading,  Guildford  &;  Reigate  Railway,  mentioned  in  the  said 
lease,  forms  a  junction  with  the  South  Eastern  Railway  at  Redhill,  ia 
the  parish  of  Reigate,  in  the  county  of  Surrey,  and  runs  thence  to 
Reading,  in  the  county  of  Berks ;  but  it  does  not  form  a  junction  with 
The  Great  Western  Railway. 

<(The  Reading,  Guildford  k  Reigate  line  is  worked  by  the  South 
Eastern  Railway  Company,  in  connexion  with  the  main  line  from  Lon- 
don to  Dover,  and  the  branches  connected  therewith ;  and  the  South 
Eastern  Railway  Company  are  the  sole  occupiers  of  the  whole  of  the 
said  lines,  on  which  they  carry  on,  exclusivelyi  a  business  as  carriers  of 
passengers  and  goods. 

<<  There  are  46  miles  of  railway  between  the  junction  at  Redhill  and 
Reading,  but  only  40  miles  of  this  railway  are  demised  by  the  lease ; 
6  miles  of  the  line  between  Guildford  and  Ash  belonging  to  The  Sooth 
Western  Company,  to  the  use  of  which  The  South  Eastern  Railway 
Company  are  entitled  on  payment  of  toll,  pursuant  to  an  agreement 
of  The  Reading,  Guildford  &  Reigate  Company  and  The  South  Western 
Railway  Company. 

i'The  Reading,  Guildford  and  Reigate  line,  leased  to  The  South 
Eastern  Railway  Company,  passed,  for  a  length  of  341  chains,  through 
the  parish  of  Dorking,  in  the  county  of  Surrey. 

<<By  a  rate  for  the  relief  of  the  poor  of  the  said  parish  of  Dorking, 
made  on  the  6th  day  of  December,  1849,  The  South  Eastern  Railway 
Company  were  assessed,  as  occupiers  of  the  portion  of  the  said  railway 
in  Dorking  parish,  at  a  rateable  value,  22282.  2«.  6d. ;  and  the  rate 
0Aqr^  *demanded  of  The  South  Eastern  Railway  Company,  on  that 
^  assessment,  amounts  to  2222. 16s.  3d.  For  the  purposes  of  this 
case,  the  said  rate  is  to  be  taken  as  made  after  the  date  of  the  said 
lease,  The  South  Eastern  Railway  Company  not  disputing  that  they 
were  equally  liable  at  the  time  of  the  making  of  the  said  rate,  as  if  the 
said  lease  had  been  then  made." 

The  case  then  showed  that  notice  of  appeal  against  this  rate  was 
given  by  The  South  Eastern  Railway  Company,  and  proceeded : 

(( The  respondents  had  in  and  by  the  hereinbefore  mentioned  rate 
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assessed  The  South  Eastern  Railway  Company  in  respect  of  the  said 
portion  of  their  railway  in  the  parish  of  Dorking,  upon  a  valuation 
founded  upon  the  said  rent  of  41,000/.,  paid  by  the  said  Company^ 
under  the  said  lease,  for  the  Reading,  Guildford  k  Reigate  line :  and, 
if  the  said  rent  is  the  proper  criterion  of  the  rateable  value,  then  the 
Baid  assessment  of  222/.  IGs.  Sd.  is  correct. 

<«  The  gross  earnings  of  The  South  Eastern  Railway  Company  on  the 
Reading,  Guildford  &  Reigate  line,  less  the  proper  deductions,  did  not, 
in  the  year  for  which  the  rate  was  made,  amount  to  41,0002.,  less  the 
statutory  deductions  under  the  parochial  assessment  Act.  The  Read- 
ing, Guildford  k  Reigate  line  brought  a  great  deal  of  additional  traffic 
to  the  main  line  of  The  South  Eastern  Railway  Company :  and  the 
latter  Company  thus  derived  benefit  from  the  Reading,  Guildford  & 
Reigate  line,  as  a  feeder  to  the  main  line,  in  respect  of  traffic  conveyed 
upon  that  line.  The  Reading,  Guildford  &  Reigate  line,  if  in  the 
market,  might  be  an  object  of  competition  in  consequence  of  the  spirit 
of  rivalry  existing  between  The  South  Eastern  Railway  Company  and 
other  railway  companies,  the  traffic  on  the  main  lines  of  which  would 
*be  increased  by  the  possession  and  control  of  the  Reading,  r^Aqp 
Goildford  &  Reigate  line.  '- 

«« By  ( The  South  Eastern  and  Reading,  Guildford  k  Reigate  rail- 
ways amalgamation  Act,  1852'  (15  k  16  Vict.  c.  ciii.(a)),  it  was,  in  sect. 
3,  enacted  that,  <  from  and  after  the  passing  of  this  Act  the  Reading 
Company  shall  be  dissolved,  and  subject  to  the  powers  and  provisions 
of  this  Act,  all  the  undertaking,  estates,  property,  and  effects  whatso- 
ever  of  that  Company,  already  demised  to  The  South  Eastern  Company, 
and  all  the  capital,  and  all  other  the  property  and  effects,  and  all  the 
estates,  rights  and  interests,  powers^  authorities,  and  privileges,  both  at 
law  and  in  equity,  and  otherwise  howsoever,  of  the  Reading  Company, 
shall  respectively  remain  and  be  transferred  to  and  vested  in  The  South 
Eastern  Company  absolutely  and  for  ever,  and  shall  be  deemed  part  of 
the  original  undertaking  of  that  company.' 

<<  And,  by  sect.  27  of  the  same  Act,  <  from  and  after  the  passing  of 
this  Act  the  whole  of  the  undertaking  of  The  South  Eastern  Company 
shall  be  charged  with  the  payment  to  the  shareholders  in  the  Reading 
Company,  their  successors,  executors,  administrators,  and  assigns,  of 
40,000  perpetual  annuities  of  11.  0«.  6d.  each  (making  the  aggregate 
perpetual  annuity  of  41,0002.)  by  way  of  commutation  for  the  yearly 
rent  and  other  yearly  sums  payable  under  the  recited  lease  by  The 
South  Eastern  Company  to  or  for  the  benefit  of  the  Reading  Company.' 

(( By  another  rate  for  the  relief  of  the  poor  of  the  said  parish  of 

(«)  Local  and  personal,  pnblie:  *'For  merging  the  undertaking  of  The  Reading,  Guildford, 
isi  Reigate  Railway  Company  in  the  undertaking  of  The  Eastern  Railway  Company ;  for  the 
disMktion  of  The  Reading,  Onildford,  and  Reigate  Railway  Company,  and  for  other  purposes." 
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.q.^  Dorking,  after  the  paseing  of  the  said  *Iast-mentioned  Act,  on 
^  12th  November,  1852,  The  South  Eastern  Railway  Company  are 
assessed  as  occupiers  of  the  said  railway  in  Dorking  parish  at  a  rate- 
able  value  of  50402.  10«. ;  and  the  rate  claimed  of  The  South  Eastern 
Railway  Company  on  that  assessment  amounts  amounts  to  4202.  0«. 
lOi." 

The  South  Eastern  Railway  Company  duly  appealed  against  the  last- 
mentioned  rate. 

<«  The  whole  of  the  facts  and  circumstances,  previously  stated  as  to 
the  first-mentioned  rate,  are  applicable  to  the  case  of  the  last-mentioDed 
rate,  with  the  exception  of  the  lease,  which  is  applicable  only  to  the 
said  first-mentioned  rate,  and  the  said  last-mentioned  Act  of  Parliament 
is  applicable  only  to  the  last-mentioned  rate. 

<(  The  questions  for  the  opinion  of  the  Court  are : 

<<  First.  Whether  the  appellants  are  properly  assessed  in  the  said  rate 
of  the  6th  of  December,  1849,  at  the  sum  of  2221.  16«.  Sd.,  and  in  the 
said  rate  of  the  12th  of  November,  1852,  at  the  sum  of  4202.  Os.  lOd. 

<(  Second.  Whether  the  appellants  are  liable  to  be  assessed  in  respect 
only  of  the  net  profit  derived  from  the  traffic  passing  though  Dorking, 
irrespective  of  any  rent  paid  by  the  Company  and  the  value  of  the 
Reading,  Guildford  &;  Reigate  line  as  increasing  the  traffic  on  the  main 
line. 

«  Third.  Whether  the  respondents  are  entitled  to  take  into  considera- 
tion, in  their  assessment,  the  value  of  the  line  to  the  appellants  as  an 
integral  part  of  The  South  Eastern  Railway,  in  addition  to  the  net 
profit  as  derived  from  the  traffic  passing  through  the  parish  of  Dorking. 

<(  If  the  Court  should  be  of  opinion  that  the  rent  under  the  lease  i^ 
the  proper  criterion  of  the  rateable  value  as  regards  the  first-mentioned 
assessment,  made  during  the  "^existence  of  the  lease,  then  the 
assessment  is  to  be  confirmed. 

<<  If  the  Court  should  be  of  a  difierent  opinion,  then  the  matter  is  to 
go  back  to  the  Quarter  Sessions,  or  an  arbitrator  to  be  appointed  bj 
counsel  on  both  sides,  to  determine  the  proper  amount  of  assessment  in 
conformity  with  the  opinion  of  the  Court  upon  the  2d  and  3d  questions ; 
and  the  rate  is  to  be  amended  accordingly. 

<(If  the  Court  should  be  of  opinion  that,  as  regards  the  last-mentioned 
assessment,  either  the  rent  reserved  under  the  said  lease  (notwithstand- 
ing such  rent  had  ceased  before  the  making  of  such  last-mentioned 
assessment)  or  the  annuity  payable  under  the  said  last-mentioned  Act 
of  parliament  is  the  proper  criterion  of  the  rateable  value,  then  the 
same  is  to  stand  confirmed. 

<(  If  the  Court  should  be  of  a  different  opinion,  then  the  same  coarse 
is  to  be  taken  as  with  respect  to  the  first  rate." 

The  case  was  argued  in  last  Trinity  term,(a)  by  PaMey  for  the  re- 

(a)  Jane  8tb,  185S. 
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spondents,  and  WUlen  for  the  appellants.  The  arguments  and  antho* 
rities  are  so  fully  considered  in  the  judgments  as  to  render  any  further 
report  unnecessary.  Cur,  adv.  vulU 

In  this  Vacation  (February  18th),  there  being  a  difference  of  opinion 
on  the  Bench,  the  Judges  delivered  separate  judgments. 

Crompton,  J. — The  first  question  is :  Whether  the  two  assessments 
in  question  are  proper :  and  it  is  stated  that  *they  are  to  be  re-  r^A^n 
garded  as  proper,  and  are  to  be  confirmed,  if  the  rent  as  to  the  ^ 
first  rate,  or  the  rent  or  annuity  as  to  the  second,  is  the  proper  crite« 
rion  of  the  rateable  value. 

I  understand  by  the  question,  as  explained  by  this  statement,  that 
we  are  to  say,  Whether,  in  our  judgment,  these  asaessments  were  pro- 
perly made  by  taking  the  rent,  before  the  statute  of  amalgamation,  or 
the  rent  or  annuity,  after  that  Act,  as  the  sole  criterion  from  which  the 
assessment  is  to  be  made  :  and  I  am  of  opinion  that  it  can  by  no  means 
be  so  considered. 

Even  as  to  the  first  rate,  where  the  smaller  line  has  not  become  % 
portion  of  the  other,  the  rent  can  only  be  taken  as  matter  of  evidence 
of  the  rateable  value,  or  of  the  rent  at  which  it  might  be  expected  to 
he  let,  under  the  Parochial  Assessment  Act ;  and  all  the  circumstances 
nnder  which  that  rent  may  at  first  have  been  given,  or  which  may  have 
subsequently  affected  the  value  of  the  portion  of  the  line,  must  be  tak?n 
into  account,  so  as  to  see  what  would  be  the  rent  that  might  be  expected 
to  be  got  from  it  at  the  time  when  the  assessment  is  made.  Under 
neither  of  the  rates  can  the  rent  or  annuity  be  taken  to  be  the  sole  cri- 
terion from  which  the  assessable  value  can  be  arithmetically  deduced. 

I  therefore  answer  the  first  question,  as  explained  by  the  subsequent 
matter,  by  saying  that,  in  my  opinion,  these  assessments  are  not  to  be 
coufirmed. 

Secondly :  I  think  that,  in  strictness,  the  value  of  the  branch,  as  a 
feeder,  is  to  be  taken  into  account  in  ascertaining  the  rateable  value* 
It  ia  profit  derived  from  the  occupation  of  the  land ;  and  it  seems  to 
me  impossible  to  say  that  the  value  to  the  persons  willing  to  take  the 
line,  or  the  rent  likely  to  be  got  from  them,  *would  not  be  increased  r*p  a/v 
b;  the  advantage  of  this  line  to,  and  from  its  being  a  feeder  of,  ^ 
the  larger  railway.  The  value  of  the  land  in  the  parish  is  increased 
and  enhanced  by  its  being  useful  as  increasing  the  profit  that  may  be 
made  in  another  place  :  and  I  think  that  the  rateable  value  within  the 
parish  may  clearly  be  enhanced  by  matters  in  another  parish. 

It  is  true  that  in  the  mode  of  taking  the  account  of  the  earnings  in 
the  parish  and  of  the  deductions  to  be  made,  according  to  the  mode 
mentioned  in  the  recent  cases  of  Regina  v.  Great  Western  Railway,  15 
Q.  B.  379, 1085  (E.  C.  L.  R.  vol.  69),  no  item  is  mentioned  for  the  value 
in  respect  of  being  a  feeder  to  the  main  line :  and  it  may  be  difficult, 
and  often  not  worth  while,  to  introduce  this  new  element  into  the  account : 
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bat,  on  principle,  the  rateable  value,  according  to  the  rule  in  the  Paro- 
chial Assessment  Act,  seems  to  me  affected  by  the  valne  of  the  line  in 
the  particular  parish  as  a  feeder  of  the  main  line.  I  answer  the  second 
question,  therefore,  in  the  negative. 

And,  as  I  suppose  that  the  third  question  refers  to  the  value  of  the 
branch  line  as  a  feeder,  no  other  peculiar  value  than  as  a  feeder  being 
suggested,  the  third  question  seems  in  effect  another  way  of  putting  the 
second ;  and  I  answer  it  in  the  affirmative :  that  the  respondents  are 
entitled,  in  making  their  assessment,  to  take  into  consideration  the  value 
as  a  feeder  to  the  main  line. 

Erlb,  J. — In  this  case  I  consider  the  material  facts  to  be,  that  one 
rate  was  made  while  The  Reading  and  Reigate  Railway  was  under  lease, 
and  the  other  after  it  was  amalgamated  with  The  South  Eastern  Rail- 
way :  and  the  material  questions  to  be :  What  is  the  principle  for 
«f^nil  *&8<^®^^^i^i°g  ^^®  rateable  value  of  the  portion  of  the  line  in  the 
^  parish  of  Dorking  for  each  rate ;  the  parish  contending  that  the 
rent  of  41,000{.  paid  at  the  time  of  the  first  rate,  and  the  annuity  of 
41,000Z.  paid  since  the  amalgamation,  should  be  taken  as  the  rateable 
value  of  the  whole  line  to  be  apportioned  among  the  different  parishes ; 
the  railway  contending  that  the  net  earnings  of  the  portion  of  the  line 
in  the  parish  should  be  taken  as  the  rateable  value.  As  the  rate  since 
the  amalgamation  is  the  most  important,  being  the  guide  for  future  rates, 
I  take  that  first. 

By  the  amalgamation  the  Reading  and  Reigate  line,  which  was  a 
feeder,  has  become  part  of  the  South  Eastern  line,  as  much  as  if  it 
formed  part  of  the  original  construction ;  so  that,  now,  either  all  is  line 
or  all  is  feeder :  the  amalgamation  in  this  case  being  in  no  respect  dis- 
tinguishable from  the  amalgamation  of  the  Newbery  and  Hungerford 
line  with  the  Great  Western  in  Regina  v.  Great  Western  Railway  Com- 
pany. There,  the  principle  for  rating  a  railway,  by  taking  the  net 
profit  of  the  whole  line  as  the  rateable  value  of  the  whole,  and  by 
apportioning  that  rateable  value  among  the  parishes  in  proportion  to 
the  net  earnings  in  each  parish,  was  sanctioned  and  acted  on.  This 
principle  was  decided  to  be  correct,  after  long  consideration,  in  Regina 
V.  London,  Brighton,  and  South  Coast  Railway  Company,  15  Q.  B.  313, 
858  (E.  C.  L.  R.  vol.  69),  Regina  t;.  South  Eastern  Railway  Company, 
15  Q.  B.  844,  858  (E.  C.  L.  R.  vol.  69),  and  Regina  v.  Midland  Rail- 
way Company,  15  Q.  B.  858  (E.  C.  L.  R.  vol.  69) ;  and  I  extract  the 
principle  as  expressed  in  each  of  those  cases.  In  Regina  v.  London, 
Brighton  and  South  Coast  Railway  Company,  the  parish  of  Croydon 
*^021  ^^^^™®^  ^  right  to  rate  the  railway  on  the  principle  of  parochial 
^  ^earnings,  that  is,  at  such  a  sum  as  a  solvent  tenant  would  paj 
as  annual  rent  for  the  stations  and  portion  of  the  railway  within  the 
parish,  regard  being  had  to  the  net  revenue  earned  in  the  parish ;  and 
this  principle  was  affirmed  by  the  Court.    In  Regina  v.  South  Eastern 
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Railway  Company,  the  parish  of  Westbere  claimed  to  rate  the  Com* 
pany  for  a  portion  of  the  branch  to  Ramsgate  on  the  mileage  principle 
of  dividing  the  rateable  value  of  the  trunk  and  branches  according  to 
the  distance  in  each  parish.  It  was  found  that  the  traffic  upon  the 
main  or  trunk  line  was  greater  than  upon  any  of  the  branches.  The 
Company  contended  for  the  principle  of  parochial  earnings,  viz. :  that 
they  oQght  to  be  rated  at  such  sum  as  a  tenant  might  be  expected  to 
gi?e  as  annual  rent  for  that  portion  of  the  branch  railway  situate  within 
the  parish  of  Westbere,  regard  being  had  to  the  portion  of  profit  earned 
by  the  portion  of  the  railway  within  that  parish,  such  rent  being 
isoertained  by  taking  the  gross  annual  receipts  from  the  portion  of  the 
railway  situate  in  Westbere,  such  gross  receipts  being  ascertained  by 
taking  a  proportion  of  the  fare  paid  by  every  passenger  who  has  during 
the  year  been  carried  by  the  Company  over  any  portion  of  the  line  in 
Westbere,  such  proportion  bearing  the  same  ratio  to  the  whole  sum  paid 
by  SQch  passenger  for  the  whole  distance  travelled  by  him  as  the  dis- 
tance in  Westbere  bears  to  the  whole  distance  travelled  by  him ;  and 
calcalating  goods  on  the  same  principle ;  and  taking  from  such  earnings 
the  deductions  allowed  by  the  parochial  assessment  Act :  Held :  that 
this  principle  of  estimating  the  gross  profits  was  correct,  and  that 
dedoctions  were  to  be  on  the  parochial  principle  also.  It  is  said,  in 
arguing  :(a)  «  Here  there  is  *a  parish  including  a  portion  of  a  r-i^rci^ 
branch  line  upon  which  it  is  found  that  the  profits  fall  far  short  ^ 
of  those  earned  on  the  main  line.  ^  The  profits  on  which  the  rate  is  to 
be  calculated  are  those  arising  within  the  rating  parish."  <cThe  re- 
spondent parish  has  no  right  to  any  of  the  profits  earned  on  the  main 
line."  The  judgment  of  the  Court  supports  this  argument.  In  Regina 
V'  Midland  Railway  Company  the  parish  of  Basford  rated  on  the  mileage 
principle ;  the  Company  contended  that  the  rate  ought  to  be  estimated 
by  reference  solely  to  tho  net  profits  earned  by  the  railway  within  that 
parish,  without  any  reference  to  the  net  profits  earned  elsewhere,  or  to 
the  rateable  value  of  any  portion  of  the  railway  lying  in  any  other 
parish ;  the  jadgmeut  affirms  this  principle.  In  Regina  t;.  Great  West- 
em  Railway  Company  the  question  was  how  the  expenses  of  a  railway 
vere  to  be  apportioned ;  and  it  was  held  that  they  also,  where  they  are 
local,  are  to  be  apportioned  to  the  parish  where  they  arise,  and  deducted 
from  the  gross  earnings  in  that  parish,  calculated  on  the  principle  laid 
down  in  the  foregoing  cases.  Nothing  more  than  the  gross  earnings 
in  the  parish  were  allowed  to  the  parish,  although  it  was  found  that  it 
vas  profitable  to  the  Company  as  proprietors  of  the  entire  Great  West- 
em  Railway,  by  reason  of  the  increased  traffic  brought  thereby  upon 
the  main  line,  and  the  increased  receipts  upon  that  line  between  London 
and  the  western  termini  of  it.  As  each  parish  is  held  entitled  to  rate 
for  the  earnings  therein,  as,  for  example,  Croydon  for  all  that  is  earned 

(a)  In  the  itport  in  20  L.  J.  K.  8.  M.  C.  p.  liO. 
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therein,  it  is  clear  that  none  of  the  other  parishes  on  the  line  can  rate 
for  the  tendency  of  the  line  situate  in  them  to  make  the  earnings  in 
Croydon  ;  the  earning  is  profit ;  and,  if  the  whole  profit  in  Croydon  is 
♦f^Oil  ^^^^^  there,  and  the  tendency  to  ^create  that  profit  is  rated  else- 
^  where,  the  same  profit  would  be,  in  effect,  rated  twice,  which  is 
unlawful.  Also  it  is  clear  that  no  tendency  to  create  profit  is  rateable; 
no  tenant  would  pay  rent  for  a  tendency  to  profit,  unless  it  resulted  in 
profit ;  and  certainly  no  tenant  of  the  part  of  the  line  in  Dorking  ironld 
pay  rent  to  increase  the  profit  of  some  other  tenant  of  some  other  psrt 
of  the  line.  Als  was  mentioned  in  Newmarket  Railway  Company  v.  St. 
Andrew's  the  Less,  Cambridge,  ante,  p.  94,  in  this  Term,  the  annuitj 
paid  for  the  purchase  of  the  line  is  no  evidence  of  the  rateable  rake 
where  the  profit  is  ascertained :  it  may  afford  a  distant  presumption 
when  the  profit  is  unknown :  but,  as  a  general  rule,  the  cost  of  the  pro- 
duction, or  the  price  paid  for  the  purchase,  whether  it  be  a  sum  or  an 
annuity,  is  immaterial  to  show  the  rateable  value :  the  question  is,  what 
rent  would  a  tenant  pay  for  it  from  year  to  year  when  the  rate  is 
made ;  and,  in  considering  that,  the  tenant  would  disregard  the  cost 
price.  It  is  also  clear  that  the  profit,  during  the  year  in  which  the 
rate  is  made,  is  the  material  fact  for  the  guidance  of  the  parish  in 
making  the  rate;  and  they  must  use  the  latest  information  and  adapt 
the  rate  thereto. 

In  Regina  v.  London,  Brighton  &  South  Coast  Railway  Company,  the 
rate  was  made  in  November,  based  op.  a  calculation  of  profit  founded  on 
the  half-yearly  return  down  to  the  preceding  June ;  and,  in  the  interral 
between  June  and  November,  the  Company  had  expended  100,000/.  on 
their  plant,  and  claimed  an  allowance  for  that  expense ;  and  it  was  held 
they  were  entitled  to  it ;  the  Court  saying(a)  that  <<  the  overseers,  in 
^.^.^  making  a  prospective  rate,  are  to  make  it  on  the  supposed  *pros- 
^  pective  value  ascertained  by  them,  as  well  as  they  can,  from  the 
latest  evidence  in  their  power  as  to  antecedent  value." 

With  respect  to  the  first  rate,  made  during  the  lease  at  41,000/.  per 
annum,  it  is  clear  that  tlte  rent  which  is  paid  at  the  time  of  the  rate  is 
presumptive  evidence  of  the  rent  at  which  it  would  let  at  that  time; 
and  it  is  also  clear  that,  whatever  may  be  the  profit  from  the  tenement, 
if,  by  reason  of  competition  or  otherwise,  a  higher  rent  could  be  ob- 
tained than  the  profit  would  warrant,  it  is  to  be  rated  at  the  rent  which 
could  be  obtained.  But  the  presumption  from  the  amount  paid  maj  be 
rebutted.  Thus,  if  an  open  coal  mine  be  let  at  a  rent,  and  it  be  proved 
that  the  mine  has  become  exhausted,  it  is  not  to  be  rated  at  the  rent 
agreed  for  while  it  was  productive ;  and  so,  if  an  unopened  coal  mine 
was  let  at  a  rent,  agreed  for  on  the  speculation  that  it  would  prove  pro- 
ductive, if  nothing  was  obtained,  the  rent  would  be  no  evidence  of  rate- 
able value.    Here  the  rent  was  agreed  on  before  the  railway  was  tried^ 

(a)  16  Q.  a  ser,  sm,  ass. 
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upon  a  speculation  of  profit  both  immediate  on  the  line  and  mediate 
throagh  feeding  the  trunk  line ;  and,  if  this  speculation  turned  out  a 
failure,  the  rent  agreed  for  on  that  ground  would  be  no  proof  of  rate- 
able value,  and  the  presumption  from  the  rent  would  be  rebutted.  But, 
vith  respect  to  the  first  rate,  it  is  found  that  the  lin^,  at  the  time,  was 
an  object  of  competition  to  several  lines,  who  would  be  willing  to  pay 
more  than  the  profit  would  warrant;  the  rateable  value,  therefore, 
would  be  the  rent  which  it  would  let  for  under  this  competition ;  and 
that  rent  would  be  the  rateable  value  of  the  whole  line,  and  would  be 
to  be  apportioned  among  the  parishes  on  the  line  in  proportion  to  the 
length  therein.  My  answer  to  the  first  question,  ^therefore,  is:  r^rt\a 
That,  with  respect  to  the  first  rate,  a  reference  should  be  made  ^ 
to  ascertain  what  rent  could  have  been  obtained  for  the  line  at  the  time 
of  the  rate ;  and,  with  respect  to  the  second  rate,  that  a  reference 
should  be  made  to  ascertain  the  rateable  value  upon  the  principle  above 
described.  And  I  have  thus  disposed  of  all  that  was  material  in  the 
questions  submitted. 

Bat,  as  the  Judges  differ  on  the  questions.  Whether  a  railway  can  be 
rated  for  more  than  it  produces  in  the  parish,  on  account  of  its  tendency 
to  make  profit  elsewhere,  which  is  expressed  by  a  metaphor  from  feed- 
ing, and  on  the  question.  Whether,  in  a  case  for  apportionment,  one 
parish  in  making  its  rate  can  disregard  the  portion  of  other  parishes 
within  the  apportionment,  and  as  a  generality  cannot  be  tested  without 
a  specific  application,  I  suggest,  if  a  case  is  again  brought  up  relating 
to  these  points,  it  should  state  specifically  what  is  the  railway  profit 
arising  out  of  the  parish  which  is  liable  to  be  rated  within  it. 

Coleridge,  J. — This  case  raises  two  questions  upon  two  separate 
rates;  the  facts,  existing  when  these  rates  were  respectively  made, 
slightly  differ ;  and  in  considering  the  points  to  be  decided  on  each  I 
will  notice  the  difference.  The  defendants  were  an  existing  Company 
with  a  line  formed  from  London  to  Dover,  when  the  Reading,  Guildford 
&  Reigate  Company  was  incorporated,  by  Act  of  Parliament,  for  the 
purpose  of  forming  a  line  from  The  Great  Western  Railway  to  the  de- 
fendants' line ;  and  the  Act  authorized  the  new  Company  to  lease  their 
line  to  the  defendants.  Before  the  line  was  completed,  the  two  Com- 
panies appear  to  have  negotiated  as  to  the  terms  of  the  lease.  First, 
it  seems  that  the  defendants  *had  agreed  to  give  41.  10«.  per  rjic^ny 
cent,  on  a  capital  not  to  exceed  600,0002.,  and  half  the  profits  ^ 
of  the  line;  then  it  was  arranged  to  commute  this  for  52.  10«.  rent, 
without  any  share  in  the  profits ;  ultimately,  on  the  completion  of  the 
line,  the  negotiations  terminated  in  a  lease  for  1000  years,  at  a  rent  of 
33,0002.,  clear  of  all  rates  and  charges  except  income  tax ;  and  the 
l-ase  also  provided  that  the  defendants  should  take  on  themselves  the 
payment  of  42.  per  cent,  interest  on  a  bond  debt  of  200,0002.,  incurred 
in  making  the  line,  amounting  to  80002.,  so  that  the  defendants  were 

VOL.  in.— 41 
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substantially  to  pay  41,0002.  a  year  for  the  occupation  of  the  new  line. 
The  defendants  took  possession  under  this  lease,  and  worked  the  line  in 
connexion  with  their  main  line  and  branches :  they  are  the  sole  occu- 
piers of  all  these  lines,  and  carry  on  exclusively  thereon  the  business 
of  carriers  of  passengers  and  goods.  For  the  distance  of  841  cbains, 
the  leased  line  passes  through  the  parish  of  Dorking ;  the  parish  offi- 
cers of  which,  founding  their  assessment  of  the  rateable  value  of  these 
841  chains  upon  the  said  sum  of  41,000{.,  which  they  treat  as  the  rent 
of  the  whole  line,  have  found  it  to  be  2228{.  2«.  6d.,  and  demanded  a 
rate  of  2222.  16«.  8d, :  and,  if  the  said  rent  is  <<  the  proper  criterion 
of  the  rateable  value,"  it  is  agreed  that  the  assessment  is  correct. 

I  have  had  much  doubt  as  to  the  meaning  of  the  Sessions  in  the  use 
of  this  language.  If  they  mean  that  the  correctness  of  the  assessment 
is  to  depend  simply  on  the  amount  of  the  rent,  the  rent  being  taken  aa 
the  one  fact,  exclusive  and  conclusive,  by  which,  as  a  mere  matter  of 
arithmetical  calculation,  the  rateable  value  is  to  be  measured,  then  I 
should  think  the  parish  officers  clearly  wrong,  and  that  the  assessment 
*^C\R1  ^^^^^  ^^^  ^®  confirmed.  *The  rent  agreed  for  and  paid  may  be 
-^  always  taken  as  evidence,  more  or  less  strong  according  to  cir- 
cumstances, of  that  supposed  rent  from  which,  by  the  statute,  the  rate- 
able value  is  to  be  arrived  at ;  and,  being  evidence  on  one  rjde,  if  there 
be  nothing  to  set  against  it,  it  may  be  of  course  conclusive.  Still  it  is 
only  evidence ;  and,  where  there  are  any  other  circumstances  in  the 
case  to  influence  the  inquiry,  it  never  can  be  looked  to  solely  and  con- 
clusively. Upon  the  best  consideration  I  can  give  the  case,  and  (as  I 
have  said)  after  much  doubt,  I  have  come  to  the  conclusion  that  the 
parish  officers  have  relied  on  it  as  the  one  governing  test ;  and  there- 
fore I  think  the  rate  was  made  on  a  wrong  principle,  and  cannot  be 
affirmed. 

The  second  rate  now  brought  before  us  is  made  under  these  circum- 
stances. By  an  Act  of  Parliament,  passed  in  1852,  the  defendants' 
undertaking  and  that  of  The  Reading,  Guildford  k  Reigate  Railwaj 
Company  were  amalgamated :  the  lease  came  to  an  end :  and  the  latter 
Company  was  thenceforth,  absolutely  and  for  ever,  to  be  deemed  part 
of  the  original  undertaking  of  the  former  Company.  By  the  same 
Act,  the  defendants  were  to  pay  to  the  shareholders  of  the  Reading 
line  40,000  perpetual  annuities  of  12.  Os.  6d.  each,  making  altogether 
41,000i.,  «  by  way  of  commutation  for  the  yearly  rent  and  other  yearly 
sums  payable  under  the  recited  lease."  In  making  the  rate  for  1852, 
after  the  passing  of  this  Act,  the  parish  officers  have  taken  the  value 
of  the  841  chains  at  50402.  10«.,  and  assess  the  defendants  at  420/.  Oi. 
10(2.  Though  it  is  not  expressly  stated,  yet  I  infer,  from  the  question 
proposed  for  our  opinion,  that  they  have  done  this  on  the  gronnd  that 
the  value  is  increased  simply  by  their  now  forming,  not  part  of  an  ind^ 
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pendent  line  demised  to  the  defendants,  but  an  integral  part  r^r(\Q 
of  the  main  line.  I  come  to  this  conclusion,  because  no  other  ^ 
change  of  circumstance  is  stated  in  the  data  for  ascertaining  the  rate- 
able Talae  in  the  two  assessments :  and,  as  far  as  I  understand  the 
facts,  they  raise  a  very  strong  presumption  against  any  increase  in  the 
rateable  value  being  consequent  upon  this  change.  The  annuities  seemk 
to  me  merely  substituted  for  the  rent  as  another  denomination  of  the 
same  amount.  I  do  uot  say  that  the  occupation  in  Dorking  might  not 
be  more  valuable  by  reason  of  the  amalgamation ;  but  there  is  no  evi- 
dence stated  to  show  that  it  is  so ;  and  the  presumption  is  against  it 
from  the  equality  of  the  rent  and  annuities.  This  rate  then  only  adds, 
to  the  faulty  principle  on  which  the  first  has  been  made,  another,  and 
therefore  I  think  cannot  be  affirmed.  I  answer,  therefore,  the  first 
question  as  to  both  rates  in  the  negative. 

I  understand  the  second  and  third  questions  to  be  intended  to  raise 
three  points.  First :  Must  the  assessment  be  made  only  on  the  net 
profits  earned  by  the  passage  of  goods  and  passengers  over  the  land 
occapied  in  Dorking,  and  must  any  additional  value  which  the  occupii- 
tion  in  truth  may  have  as  increasing  the  traffic  on  the  main  line,  be 
ezcladed  ?  Secondly :  May  any  additional  value,  which  the  occupation 
of  the  land  in  Dorking  may  have  by  reason  of  the  amalgamation  of  the 
tvo  lines,  be  included  in  the  assessment  ?  The  two  questions,  I  pre- 
same,  were  framed  with  a  view  to  the  diiTerent  circumstances  under 
which  the  two  rates  were  made,  in  respect  of  the  amalgamation.  My 
answer  to  these  questions  will  be  this.  Nothing  is  to  be  excluded 
which,  I  do  not  say  has  a  tendency  to  add  to  (for  of  this  no  notice  can 
be  taken),  but,  which  actually  adds  *to  the  value  of  the  occupa-  r^^-t/v 
tion;  for  the  rate  is  to  be  regulated  in  amount  by  that  value ;  ^ 
&nd  it  is  a  principle,  which  I  believe  to  be  established  by  numerous 
decisions,  that  the  inquiry  is  not  so  much  where  the  profits  of  the  occu- 
pation are  produced,  as  whether  any  alleged  profits  are  so  directly 
referable  to  it  as  properly  to  be  considered  parts  of  the  profit  of  the 
occupation,  or,  to  adopt  the  words  of  Mr.  Gripps  in  his  sensible  essay 
on  the  subject,  <<  the  rateable  value  within  the  parish  may  depend  on 
matters  without  the  parish."(a)  I  am  not  aware  that  this  confiicts  with 
any  decision.  This  principle  was  first  laid  down  and  acted  upon  in 
regard  to  railways  in  Regina  v.  The  London  and  South  Western  Rail- 
way Company,  1  Q.  B.  558  (E.  0.  L.  R.  vol.  41) :  and,  as  regards 
them,  that  case  has  been  a  governing  authority  ever  since,  from  which 
I  should  be  very  sorry  to  depart.  As  I  understand  the  two  Tilehurst 
ca8e8,(()  nothing  was  decided  in  either  that  at  all  breaks  in  upon  it ; 
and  I  certainly  intend  to  adhere  to  both  of  those  decisions.     The  prin- 

(<)  How  to  rate  a  Railway,  p.  3. 

(i)  Regina  v.  The  Great  Weitern  BaUwaj  Compaoy,  S  Q.  B.  179  (II.  C.  L.  R.  toL  51) ;  Regina 
•  <3feak  Weitera  RaUway  Company,  16  Q.  B.  S79, 1085  (B.  0.  L.  R.  toL  69). 
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ciple  indeed  was  well  establislied  as  early  as  the  New  River  Case; (a) 
and  I  have  long  considered  it  as  well  settled  that  we  are  to  apply  the 
same  principles  to  the  rating  the  occapiers  of  railways  as  of  any  other 
property,  though  the  application  may  be  in  some  respects  much  more 
difficult,  and  the  results  not  always  so  certainly  attained.     I  by  no 
means  say  that  either  the  increase  of  the  traffic  on  the  main  line,  or 
the  amalgamation  of  the  two  lines,  has  actually  the  effect  of  increasing 
the  value  of  the  occupation  of  the  land  in  Dorking :  that  is  purely  a 
*«;i  n  ^^^^^^^'^  ^^  ^*^^  ^^^^  which  we  have  nothing  to  do.     *And,  if  in 
^  fact,  from  either  cause,  such  increase  takes  place,  I  am  not  pre- 
pared to  point  out  to  the  parish  officers  how  it  is  to  be  ascertained  or 
measured,  or  how  it  is  to  be  distinguished  from  the  general  profits  of 
the  occupation  in  the  parishes  on  the  main  line:  that  again  is  not 
within  the  province  of  the  Court.     It  may  well  be  that  such  increase 
may  exist,  and  yet  it  may  be  so  unimportant,  or  so  difficult  to  ascertain, 
that,  as  mathematical  accuracy  in  a  rate  is  never  to  be  expected,  it  msy 
be  more  prudent  on  the  whole  for  the  parish  officers  not  to  press  it  into 
the  valuation.    But,  subject  to  the  effect  of  these  remarks,  which  I 
make  the  more  distinctly  because  I  consider  it  of  great  importance  for 
this  Court  always  to  abstain  from  expressing  opinions  on  mere  matters 
of  fact,  and  to  confine  itself  to  laying  down  principles  in  questions  of 
rating,  my  answer  to  the  second  question  is  this :  That  the  assessment 
may,  and  indeed  should,  be  made  with  respect  had  both  to  the  rent  and 
to  any  increased  value  which  the  occupation  in  Dorking  may  have  by 
increasing  the  traffic  on  the  main  line.     And  I  give  the  same  answer  in 
effect  to  the  third  question :  that  the  respondents  may  and  ought  to 
take  into  consideration  the  value  of  the  occupation  as  an  integral  part 
of  the  main  line ;  in  both  cases,  as  I  have  already  stated,  if  they  can 
ascertain  that  the  value  is  increased  thereby,  and  in  proportion  as  they 
find  it  increased  thereby.     It  will  be  observed  that  in  both  cases  I 
slightly  alter  the  wording  of  the  questions  to  what  I  understand  to  be 
the  meaning  they  were  intended  to  convey. 

It  has  been  objected  that  these  principles,  when  applied  to  railways, 
may  lead  to  double  rating,  because  the  same  proprietor  may  be  assessed 
^-^o-i  1^  respect  of  the  *same  profits  in  two  parishes.  I  do  not  under- 
^  stand  how  the  principle  of  rating  can  differ  where  there  is  one 
and  the  same  occupier  in  two  parishes  from  where  there  are  two  or 
more  occupiers.  If  the  occupier  be  the  same,  the  properties  are  neces- 
sarily  different  in  respect  of  which  he  is  rated ;  and  for  this  purpose  he 
must  be  considered  as  a  distinct  person  in  each  parish  in  which  he 
occupies.  In  each  the  overseers  will  rate  him  in  respect  of  the  pro- 
perty in  their  parish ;  and  they  will  estimate  its  value  by  what  it  pro- 
duces, not  merely  there,  but  anywhere ;  if  the  profits  of  some  other 
land  in  his  occupation  in  another  parish  are  mixed  up  with  what  the 

(a)  Bex  9,  The  Kew  Rirer  CompaDy,  1  M.  4(  8.  MA. 
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hod  in  their  parish  prodaces,  that  oaght  to  be  the  ground  of  a  dedac- 
tion  from  the  assessment ;  and,  if  not  made,  the  rate  may  be  excessive 
in  amount.  It  may  be  impossible  to  do  this  with  mathematical  accu* 
racy ;  bat  to  do  it  is  the  business  of  the  parish  officers  in  the  first 
instance,  of  the  Sessions  in  the  second,  but  never  of  this  Court. 

If  in  the  case  of  the  New  River,  the  parish  officers  of  Islington  should 
assess  the  Company,  looking  only  at  the  total  profits  received  in  their 
parish,  and  making  no  separation  of,  or  allowance  for,  that  share  which 
vas  properly  referable  to  Amwell  and  rateable  there,  they  would  over- 
rate, and  an  appeal  would   lie:  but  this  would   be  no  ground   for 
diminishing  the  rate  in  Amwell ;  for  the  excess  in  Islington  ought  to 
have  been  appealed  against.     If  it  has  been,  we  must  presume  redress 
has  been  afforded  ;  if  it  has  not,  the  Company  has  acquiesced ;  either 
vaj  the  parish  officers  of  Amwell  cannot  be  affected  by  the  course 
parsued  by  those  of  Islington.     How  can  that  case  be  distinguished 
from  this  ?    The  land  and  the  water  have  a  rateable  value  in  Amwell, 
considered  merely  as  such;  *but  it  is  small;  they  contribute,  r^^^o 
however,  with  other  land  and  water  elsewhere,  to  produce  great  ^ 
profits,  which  are  reaped,  as  it  were,  in  Islington ;  and  they  are  rated 
for  the  amount  of  this  contribution.     In  Islington  there  is  also  land 
and  water ;  and  there  the  great  mass  of  the  profits  is  ostensibly  pro- 
duced :  but  the  overseers  there  ought  to  separate,  from  the  portion  on 
which  they  are  to  rate,  the  portions  which  are  really  earned  by  the 
land  and  water  in  Amwell  and  the  other  parishes  intervening.     So, 
here,  the  land  in  Dorking  has  per  se  a  rateable  value ;  but  it  is  said  to 
contribute  to  produce,  with  other  land  in  other  parishes,  great  profits 
at  the  London  terminus  of  the  main  line ;  and  the  occupier  in  Dorking 
has  the  contribution  included  in  the  rate  on  his  land  in  Dorking ;  which 
therefore  ought  not  to  contribute  to  the  rate  in  any  other  parish. 
Conld  the  exact  amount  of  that  contribution  be  ascertained  easily,  not 
a  doubt  could  exist  that  such  rating  was  on  a  fair  principle :  but  the 
difficulty  of  ascertaining  the  amount,  surely,  can  make  no  difference  in 
the  principle.     To  clear  up  that  difficulty,  whatever  it  may  amount  to, 
is  not  the  province  of  this  Court,  but  of  an  accountant. 

Under  the  circumstances,  therefore,  it  will  be  necessary  in  my  opinion 
to  send  both  rates  to  an  arbitrator,  to  ascertain  the  proper  amount  ac- 
cording to  the  principles  I  have  laid  down. 

Lord  Campbell,  C.  J. — It  seems  to  be  most  convenient  to  begin  with 
the  second  question  submitted  to  us  in  this  case.  And  I  am  of  opinion 
that  the  liability  of  the  appellants,  to  be  assessed  to  the  relief  of  the 
poor  in  the  parish  of  Dorking  in  respect  of  the  portion  of  the  Reading 
line  in  that  parish,  cannot  be  confined  to  the  net  profit  derived  r^i'^4 
*by  the  appellant  from  the  traffic  passing  through  that  parish.  '- 
They  are  only  to  be  assessed  in  that  parish  in  respect  of  property 
occupied  by  them  in  that  parish ;  but  its  value  in  the  parish  may  be 

2E 
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enhanced  by  circumstances  existing  out  of  the  parish.     The  appellants 
say  truly  that  they  are  not  to  be  rated  in  this  parish  for  profits  .iiade 
elsewhere :  I  wish  implicitly  to  abide  by  what  is  called  <'  the  parochial 
principle"  of  rating.     But,  upon  that  principle,  we  must  see  of  what 
value  the  property  rated  in  the  parish  is  to  the  occupiers ;  and  this  is 
not  necessarily  determined  by  the  pecuniary  receipts  for  the  use  of  it 
within  the  parish.     The  rent  that  was  paid  by  the  appellants  is  strong 
evidence  that  it  was  of  greater  value  to  them  than  the  mere  net  profit 
from  traffic  upon  it.     We  have  an  express  admission  that  the  Reading 
line  brings  <<  a  great  deal  of  additional  traffic  to  the  main  line,*'  and 
that  they  derive  benefit  from  the  Reading  line  <<  as  a  feeder  to  the  main 
line,  in  respect  of  traffic  conveyed  upon  that  line ;"  and  that  the  Read- 
ing line,  «<  if  in  the  market,  might  be  an  object  of  competition  between 
The  South  Eastern  Railway  Company  and  other  railway  companies,  the 
traffic  on  the  main  lines  of  which  would  be  increased  by  the  possession 
and  control  of  the  Reading,  Guildford  &  Reigate  line."     Therefore, 
plus  the  net  profit  derived  from  the  traffic  passing  through  the  paristi 
of  Dorking,  the  appellants  do  derive  a  profit  from  the  occupation  of  the 
portion  of  the  line  in  that  parish.     But  it  is  said  that  in  respect  of  this 
last  profit  they  ought  only  to  be  assessed  in  the  parishes  through  whick 
the  main  line  passes.    I  am  of  a  contrary  opinion.    This  profit,  althongh 
not  received  for  the  traffic  upon  the  line  in  the  parish  of  Dorking,  origi- 
^.^ -^  nates  from  the  occupation  by  the  appellants  of  land  in  the  *pa- 
^  rish  of  Dorking;  and,  if  they  are  assessed  in  that  parish  in 
respect  of  this  profit,  in  estimating  their  profits  in  the  parishes  throogh 
which  the  main  line  passes  there  ought  to  be  a  deduction  in  respect  of 
what  is  paid  for  the  line  which  is  worked  as  a  feeder  to  the  main  line. 
This  calculation,  though  difficult,  may  be  made  upon  data  which  are 
accessible,  and  is  not  more  difficult  than  calculations,  which  must  be 
made  in  railway  rating,  where  stations  and  inclined  planes  in  one  parish 
affect  the  traffic  in  another  parish.     Adhering  to  the  parochial  principle, 
I  inquire  of  what  value  the  land  rated  is  to  the  occupier.     Of  this  valne 
the  rent  he  is  willing  to  pay  for  the  land  affords  evidence;  and,  from 
any  profit  which  he  indirectly  makes  from  it  out  of  the  parish,  part  of 
the  rent  which  he  pays  for  it  in  the  parish  is  to  be  regarded  as  a  de- 
duction.    At  the  bar  it  was  hardly  denied  that  this  would  be  the  result 
if  the  two  railways  belonged  to  diffierent  companies,  and  if  the  company 
whose  railway  is  fed  were  to  pay  a  regular  fixed  annual  sum  to  the 
company  whose  railway  is  the  feeder.     But  I  do  not  see  how  it'  should 
make  any  difference  to  the  parish  of  Dorking  that  both  lines  are  occu- 
pied by  one  company  and  are  worked  as  one  concern.     The  advantage 
derived  from  the  occupation  of  the  portion  of  the  line  in  that  parish  is 
still  the  same,  although  the  process  by  which  the  amount  of  that  advan- 
tage  is  to  be  calculated  is  changed.     I  adhere  to  the  role  of  rating 
which  I  had  laid  down  in  The  Newmarket  Railway  Company  v.  St. 
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Andrews  the  Less,  Cambridge,  ant%,  p.  94,  and  which  I  there  attempted 
to  support  and  illastrate.  This  I  think  is  in  entire  harmony  with  our 
decision  in  Regina  v.  Oreat  Western  Railway  Company,  15  Q.  B.  379, 
1085  (E.  C.  L.  R.  vol.  69).  In  many  cases  the  '^supposed  advan-  r^t^^f* 
tage  derived  by  a  railway  company  from  a  portion  of  a  railway  ^ 
in  a  particular  parish  bringing  passengers  and  goods  to  another  portion 
out  of  the  parish  may  be  almost  inappreciable ;  and  I  would  earnestly 
dissuade  parishes  from  ever  making  any  claim  under  this  head,  unless 
where  upon  clear  evidence  the  claim  can  in  point  of  fact  be  established. 

In  answer  to  the  third  question,  I  say  that  the  respondents  are  not 
entitled  to  treat  the  Reading  line  as  an  integral  part  of  The  South 
Eastern  Railway  so  as  to  depart  from  the  parochial  principle ;  but  they 
sre  entitled  to  consider  in  the  assessment  the  value  of  the  Reading  line 
to  the  appellants  beyond  the  traffic  passing  through  the  parish  of 
Dorking. 

In  answer  to  the  first  question,  I  cannot  say  that  the  rent  under  the 
lease  or  the  annuity  payable  under  the  last  Act  of  parliament  is  neces- 
sarily the  criterion  of  the  assessable  value. 

And  therefore,  according  to  the  arrangement  agreed  upon  between 
the  parties  if  this  should  be  our  opinion,  the  matter  must  go  back  to 
the  Quarter  Sessions,  or  to  an  arbitrator,  to  determine  the  proper 
amount  of  assessment  in  conformity  with  the  opinion  pronounced  by  ft 
majority  of  the  Court  upon  the  second  and  third  questions. 


♦JOHN  ELMER  v.  The  LOCAL  BOARD  OF  HEALTH  of  j-^g^^ 

Norwich.  *- 

THOMAS  WILLIAM  READ  v.  The  LOCAL  BOARD  OP  HEALTH 

of  Norwich. 

Where  the  Public  Heftlth  Act,  1848  (11  A  12  Vict  c.  63),  is  applied  to  a  district  compriBlog  sere. 
ral  parishes,  the  expenses  of  repairing  and  maintaining  the  highways,  within  the  district,  are 
to  be  met  by  a  district  rate  to  be  levied  by  the  Local  Board  of  Health  under  that  Act,  and 
Dot  by  highway  rates,  though  The  Local  Board  of  Health  is,  by  sect.  11 7»  to  act  as  snrreyon 
of  highways  within  the  district. 

The  Local  Board  of  Health  of  Norwich  having  made  a  general 
dbtrict  rate,  John  Elmer,  who  was  assessed  to  it  as  occupier  of  premises 
situated  in  the  parish  of  St.  Mary  in  the  Marsh,  gave  notice  of  appeal 
to  the  Quarter  Sessions,  and  Thomas  William  Read,  who  was  assessed 
to  the  same  rate,  as  occupier  of  premises  in  that  part  of  Norwich  called 
The  Hamlets,  also  gave  notice  of  appeal  to  the  Quarter  Sessions.  Two 
separate  cases 'were  stated,  under  stat.  12  &  13  Yict.  c.  45,  s.  11,  which 
were  nearly  similar. 

The  case  in  Elmer  v.  The  Local  Board  of  Health  of  Norwich,  stated 
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that  the  city  and  county  of  Norwich  anciently  consisted  of  thirty-six 
parishes  within  the  walls,  which  were  called  the  city;  and  of  six  hamlets 
withoat  the  walls,  which  were  in  the  coanty  of  the  city :  and  that  stat. 
46  G.  3,  c.  Ixvii.(a)  only  extended  to  the  parishes  in  the  city ;  and  that 
Btat.  6  0.  4,  c.  Ixxviii.(i)  partially  repealed  the  former  Act.  It  then 
proceeded.  «  The  parish  of  St.  Mary  in  the  Marsh  is  within  and  con- 
stitutes the  precincts  of  the  cathedral  church  of  Norwich,  and  adjoins 
»^ifti  *^®  ^^'y*  *^^  ^  within  the  outer  boundary  of  the  *county  of  the 

^  city  of  Norwich,  but  until  the  passing  of  the  Municipal  Act  was 
not  within  its  corporate  jurisdiction,  but  had  its  own  justices,  repairing 
its  own  highways,  and  maintaining  its  own  poor.  The  Parliamentarj 
boundary  of  the  city  and  county  of  tfie  city  of  Norwich,  were  by  stat. 
2  &  3  W.  4,  c.  64,  Schedule  (N.  2),  24,  declared  to  be  « the  city  and 
county  of  the  city  of  Norwich,  together  with  all  such  extraparochial 
places  as  are  contained  within  the  outer  boundary  of  the  city  and  county 
of  the  city  of  Norwich  ;*  and  which  boundary  was  declared  by  8t«t.  3 
&  6  W.  4,  c.  76,  s.  7,  Schedule  (A.),  sect.  1,  to  be  the  municipal 
boundary  of  the  city  and  borough  of  Norwich,  for  the  purposes  of  that 
Act. 

«  By  a  provisional  order  of  the  General  Board  of  Health,  dated  the 
4th  day  of  June,  1851  (confirmed  by  stat.  14  &  15  Vict.  c.  98),  after 
referring  to  stat.  46  G.  3,  c.  Ixvii.,  and  stat.  6  G.  4,  c.  Ixxviii.,  it  iras 
ordered  and  directed,  subject  to  the  confirmation  of  the  order  by  Act 
of  Parliament :"  the  case  then  set  out  the  directions  in  the  order,  which 
were  (in  substance) :  1st.  That  The  Public  Health  Act,  1848,  and  every 
part  thereof  except  sect.  50,  should  apply  to,  and  be  in  force,  within 
and  throughout  the  entire  area  comprised  within  the  boundaries  of  the 
said  city  of  Norwich,  and  county  of  the  said  city,  as  the  same  were 
fixed  for  the  purposes  of  stat.  2  &  3  W.  4,  c.  64 ;  and  that  the  said 
city  and  places,  and  parts  of  places,  should  be  one  district  for  the  par- 
poses  of  The  Public  Health  Act,  1848.  2d.  That  the  Mayor,  alder- 
men, and  citizens  of  the  said  city,  should  be,  by  the  council  of  the  said 
city,  within  and  for  the  said  district  constituted  as  aforesaid.  The  Local 
Board  of  Health  under  that  Act.  8d.  That  such  parts  of  the  said 
local  Acts  as  were  specified  in  a  schedule  thereunto  annexed  should  be 
«riqi  i^epealed,  except  in  so  far  as  the  same  repealed  any  Mother  Act 

^  or  Acts  of  Parliament.  4th.  That  all  the  powers,  &c.,  of  the 
commissioners  for  putting  the  said  local  Acts  into  execution  ehould 
wholly  cease  and  determine,  and  those  of  their  treasurers  and  other 
officers  should  wholly  cease  and  determine,  from  such  time  as  shall  be 
notified  to  them  respectively  by  the  said  Local  Board  of  Health.  5th. 
That  such  of  the  said  powers,  &c.,  as  are  granted  by  so  much  of  those 

(a)  Local  and  persoi  il,  public:  "For  bettor  paving,  lighting,  cleansing,  watching,  and  other- 
wise improving,  the  City  of  Norwich." 
(6)  Local  and  personal,  public :  "  Foi  tmendlng  and  enlarging  an  Ao^"  Ac  (46  6.  3,  e.  Ixm) 
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Acts  as  should  not  be  repealed,  according  to  the  provisions  of  that 
order,  and  so  far  as  the  same  are  not  repugnant  to  or  inconsistent  with 
the  said  Public  Health  Act  or  that  order,  or  any  by-law  which  shall  be 
lawfully  made  under  the  said  Public  Health  Act,  should  be  transferred  to 
The  Local  Board  of  Health,  and  should  be  exercised  in  the  same  manner, 
as  nearly  as  may  be,  as  if  such  powers  had  been  granted  by  the  said  Public 
Health  Act.  6th.  That  the  said  Local  Board  should  be  the  commis- 
sioners for  executing  such  parts  of  the  said  local  Acts  as  should  not  be  re- 
pealed according  to  the  provisions  of  this  order.  7th.  That  all  lands, 
&c.,  and  all  other  property  and  estate  whatsoever  belonging  to  or  vested 
in  the  commissioners  acting  in  the  execution  of  the  said  local  Acts,  should 
be  transferred  to  The  Local  Board  of  Health,  and  should,  as  near  as  cir- 
cumstances would  permit,  be  held  by  the  said  Local  Board  of  Health 
open  the  same  trusts,  &c.,  as  the  same  were  held  by  such  commissioners. 
8th.  That  all  bonds,  debts,  &c.,  contracted  or  payable  by  such  commis- 
BioDers,  should  be  paid  and  satisfied  by  the  said  Local  Board  out  of  such 
parts  of  the  said  transferred  property  and  estate,  as  would  or  ought  to 
have  been  charged  or  chargeable  in  respect  of  the  same  if  that  order 
bad  not  been  made,  and  should,  as  near  as  circumstances  would  permit, 
have  the  same  priority,  and  be  paid  and  satisfied  within  the  *same  t^ccqa 
time,  and  be  recovered  from  the  said  Local  Board  as  the  same  '- 
might  have  been  recovered  from  such  Commissioners. 

'^9tb.  Provided  always  that  if  such  property  and  estate  be  insufficient 
for  that  purpose,  the  deficiency  shall  be  charged  upon  and  paid  and 
satisfied  by  the  said  Local  Board  of  Health  out  of  the  general  district 
rates  levied  under  the  said  Public  Health  Act  in  the  parts  and  places, 
which  would  or  ought  to  have  been  chargeable  with  such  deficiency,  if 
this  order  had  not  been  made,  or  out  of  any  funds  in  the  hands  of  the 
said  Local  Board  available  for  the  purposes  of  the  said  Public  Health 
Act,  under  the  powers  of  any  local  Act  not  repealed  by  this  order,  and 
the  Act  of  Parliament  confirming  the  same.  10th.  Provided  also,  that 
if  SQch  property  and  estate  be  more  than  sufficient,  the  surplus  shall  be 
applied  to  the  exclusive  use  and  benefit  of  the  parts  and  places,  and  as 
nearly  as  may  be  to  the  same  purposes,  to  which  the  same  would  or 
ought  to  have  been  applied  if  this  order  had  not  been  made.  11th. 
That  all  charges  and  expenses  which  shall  be  incurved  by  the  said  Local 
Board  of  Health,  under  such  parts  of  the  said  local  Acts,  as  shall  not 
be  repealed  according  to  the  provisions  of  this  order,  and  which  shall 
not  be  defrayed  out  of  the  tolls,"  &c.,  <« received  by  the  said  Local 
Board  under  such  local  Acts,  shall  be  deemed  to  be  expenses  incurred 
by  such  Board  under  the  said  Public  Health  Act,  and  shall  be  defrayed 
oat  of  the  general  or  special  district  rates  (as  the  nature  of  the  case 
may  require),  or  out  of  any  such  funds  as  aforesaid,  and  the  moneys 
necessary  to  be  raised  for  the  purposes  of  such  local  Acts  may  be  bor- 
rowed, charged,  secured,  and  recovered  in  the  same  manner  as  if  such 

TOL.  m.— 42  2  B  2 
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charges  and  expenses  were  actuaUy  incurred  under  the  said  Pablia 
Health  Act." 

*^9ll  ^'"'^^  ^^^^  ^^^  ^^^^  directions  provided  for  the  saving  of  exist- 
-^  ing  rates,  &c. ;  and  for  the  enforcement  of  penalties  already  in- 
curred. 

The  clauses  of  the  local  Acts  which  were  repealed  are : 

In  Stat.  46  G.  3,  c.  Ixvii. :  the  sections  numbered  from  1  to  21  botk 
inclusive;  sect.  25,  sect.  26;  sects.  28  to  82  both  inclusive;  sect. 40; 
sects.  42  to  45  both  inclusive ;  sects.  49,  50,  51,  and  sects.  57  to  84 
both  inclusive.  And  in  stat.  6  0. 4,  c.  Ixxviii. :  sects,  from  2  to  8  both 
inclusive ;  and  from  14  to  25  both  inclusive. 

<(  At  the  time  of  the  passing  of  the  Act  confirming  the  order  of  the 
General  Board  of  Health,  the  commissioners  appointed  under  the  local 
Act  had  no  money,  lands,  buildings,  or  property  belonging  to  them, 
except  only  some  utensils  and  materials  for  paving  the  streets. 

('  Amongst  the  unrepealed  clauses  of  the  said  local  Act  (46  6.  S,  c 
Ixvii.)  is  the  22d,  which  vests  all  the  pavements  in  the  several  markets, 
streets,  lanes,  and  other  public  passages  and  places  within  the  said  city 
in  the  said  commissioners ;  the  27th,  which  empowers  the  commissioners 
to  new  pave,  repair,  and  drain  the  said  markets,  streets,  public  passages 
and  places ;  the  52d,  which  empowers  the  commissioners  to  purchase 
any  lands,  tenements,  and  hereditaments,  which  they  shall  judge  neces- 
sary and  proper  to  be  purchssed,  for  the  improving  and  widening  of  any 
of  the  said  markets,  streets,  lanes,  public  passages,  or  places ;  the  53d, 
which  enables  all  bodies  politic  and  persons,  whether  under  disability 
or  not,  to  sell  and  convey  such  lands,  tenements,  and  hereditaments  to 
the  said  commissioners  and  their  successors,  for  the  purposes  of  that 
Act ;  and  the  54th,  55th,  and  56th  clauses,  which  provide  for  cases  of 
4'^991  ^^^^^^^  ^^  inability  to  sell,  for  *the  ascertaining  the  amount  to 
''-'  be  paid  in  such  cases,  and  for  the  payment  of  costs.  Amongst 
the  unrepealed  clauses  of  the  local  Act  6  G.  4,  c.  Ixxviii.,  is  the  1st, 
which  extends  all  the  powers  of  the  said  former  local  Act  to  that  Act; 
and  the  18th,  which  empowers  the  commissioners  to  rate  the  sereral 
landlords  and  owners,  and  the  several  tenants  and  occupiers,  of  all 
houses,  buildings,  lands,  grounds,  and  other  hereditaments  within  the 
said  city  of  Norwich,  which  were  or  should  be  rated  to  the  relief  of  the 
poor  of  the  said  city  and  county  of  the  same,  in  any  sum  not  exceeding 
5s.  in  the  pound,  by  the  year,  to  be  computed  on  half  of  the  annual 
rent  or  value  thereof  respectively.  The  Local  Board  of  Health,  being 
about  to  make  a  rate  for  payment  of  their  expenditure,  caused  an  esti- 
mate to  be  prepared  (under  sect.  98  of  The  Public  Health  Act,  1848] 
of  the  money  required  for  the  purposes  in  respect  of  which  the  rate 
was  to  be  made,  showing  the  several  sums  required  for  each  of  sach 
purposes ;"  a  printed  copy  of  which  estimate  was  annexed  to  the  case. 

a  Some  of  the  items  in  such  estimate  are  for  interest  upon  the  money 
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borrowed  by  the  late  paving  commissioners,  as  aforesaid,  and  still  due ; 
another  item  is  for  the  purchase-money  for  ground  purchased  by  the 
said  late  paying  commissioners  or  by  The  Local  Board  of  Health,  under 
the  unrepealed  provisions  of  the  said  local  Acts,  for  the  improvement 
and  widening  of  a  street  called  London  street,  in  the  parish  of  St. 
Andrew,  within  the  said  city.  Qther  items  are  for  the  expenses  of 
paying,  repairing,  lighting,  and  cleansing  the  several  markets,  streets, 
lanes,  public  passages,  and  places  within  the  city  of  Norwich.  Othet 
items  are  for  the  like  expenses  with  respect  to  the  streets  and  roads  in 
the  *hamlets.  And  other  items  are  for  expenses  incurred  in  re-  r^t-qn 
sped  of  the  streets  within  the  city  and  in  respect  of  the  roads  ^ 
in  the  hamlets,  without  distinguishing  the  one  from  the  other." 

The  case  then  set  out  the  notices  of  appeal  on  behalf  of  Elmer,  who 
vas  assessed  to  the  rate ;  and  concluded : 

"  The  questions  for  the  opinion  of  the  Court  are  to  be : 

<t  1st.  If  the  said  parish  of  St.  Mary  in  the  Marsh  be  within  the 
jurisdiction  of  The  Local  Board  of  Health  constituted  by  the  said 
order. 

<<2d.  If  so,  Whether  the  inhabitants  are  liable  to  the  debt  contracted 
by  the  late  commissioners. 

*<  3d.  If  the  streets  and  ways  within  the  parishes  in  the  city  are  to 
be  repaired  under  the  provisions  of  the  46  G.  8,  separate  from  the  said 
parish  of  St.  Mary  in  the  Marsh. 

«  4th.  If  the  unrepealed  clauses  in  the  local  Acts  extend  to  the  said 
parish  of  St.  Mary  in  the  Marsh,  and  to  the  area  added  by  The  Board 
of  Health,  or  are  to  be  confined  solely  to  the  city  parishes. 

<'  5.  Whether  the  roads  and  highways  of  the  said  parish  of  St.  Mary 
in  the  Marsh  are  to  be  repaired  by  The  Local  Board,  and  the  charges 
to  be  levied  by  a  separate  rate  under  the  powers  of  surveyors  of  the 
highways. 

"  6.  Whether  the  expense  of  widening  the  streets  in  the  city  parishes 
and  for  purchase  of  buildings  for  that  purpose  are  to  be  defrayed  by  a 
rate  oaade  upon  those  parishes,  or  by  a  rate  made  upon  the  whole  di8« 
trict  including  the  parish  of  St.  Mary  in  the  Marsh. 

«'  The  Court  to  have  the  same  powers  of  amending  or  quashing  the 
rate  as  are  given  to  Courts  of  Quarter  Sessions  by  the  general  Act,(a) 
sect.  136." 

*The  Case  in  Read  v.  The  Local.  Board  of  Health  of  Norwich  r^r^^ 
was  the  same  in  substance ;  but  the  questions  submitted  to  the  ^ 
Court  were  four  only,  corresponding  with  the  second,  third,  fourth,  and 
sixth  questions  above  stated,  but  making  them  apply  to  the  hamleta, 
instead  of  to  the  parish  of  St.  Mary  in  the  Marsh. 

Elmer  v.  The  Local  Board  of  Health  of  Norwich  was  argued  in  last 
term  (January  21),  by  Bramwell  for  the  appellant,  and  Sir  A.  «7.  E. 

(a)  11  A  12  Yioft.  e.  88. 
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* 

Coehhumy  Attornej-General,  for  the  respondents  :(a)  and  Read  r.  The 
Local  Board  of  Health  of  Norwich  was  argued,  on  the  same  day,  by 
Hugh  Hill  for  the  appellant,  and  Sir  A,  J,  E.  Cockhumj  Attomej> 
General,  for  the  re8pondents.(i) 

The  arguments  are  omitted,  as  those  relating  to  the  construction  of  the 
special  Acts  are  not  of  general  interest,  and  those  relating  to  the  con- 
struction of  the  Public  Health  Act,  1848,  sufficiently  appear  by  the 
judgment.  Cur.  adv.  vult. 

Coleridge,  J.,  in  this  Vacation  (February  18th),  delivered  judgment. 

With  respect  to  the  first  question  in  the  case,  it  was  conceded,  on  the 
part  of  the  plaintiff,  that  the  parish  in  question  was  within  the  local 
jurisdiction  of  The  Local  Board  of  Health. 

As  to  the  second  question,  it  was  conceded,  by  The  Board,  that  the  in- 
habitants of  the  parish  were  not  liable  to  the  debts  contracted  by  the 
late  commissioners  under  the  local  Act. 

^t-Qfry       The  third  question  was.  Whether  the  streets  and  ways  ^within 
-^  the  parishes  in  the  city  are  to  be  repaired  under  the  provisions 
of  Stat.  46  Geo.  8,  c.  Izvii.,  separate  from  the  parish  of  St.  Mary  in  the 
Marsh. 

We  understand  this  question  to  mean,  as  indeed  it  was  agreed  on  both 
Bides  to  do,  whether  the  money  for  the  repair  of  the  streets  and  ways 
within  the  parishes  was  still  to  be  raised  by  a  rate  under  the  provisions 
of  the  local  Act  made  in  those  parishes  separately  from  the  parish  of 
St.  Mary.  We  expressed  a  strong  opinion  on  this  part  of  the  ease 
during  the  argument ;  and  we  continue  to  think  that  the  rating  powers 
under  the  local  Act  are  sufficiently  repealed  by  the  order,  confirmed  by 
Act  of  Parliament,  notwithstanding  the  argument  which  was  relied  on 
as  arising  from  the  fact  of  the  first,  twelfth,  and  thirteenth  clauses  of 
the  second  local  Act  not  being  repealed.  The  first  section  of  the  local 
Act  6  G.  4,  c.  Ixxviii.,  extends  to  that  Act  all  powers,  remedies,  and 
provisions  contained  in  stat.  46  G.  3,  c.  Ixvii.,  the  first  local  Act ;  and 
the  12th  section  repeals  the  part  of  the  former  Act  regulating  the 
aesessments  according  to  the  assessments  for  the  relief  of  the, poor; 
while  the  13th  section  requires  the  commissioners  to  assess  the  owners, 
&c.,  in  a  sum  not  exceeding  5a.  in  the  pound  in  the  year  to  be  computed 
on  half  the  annual  rent  or  value.  It  was  contended  that,  as  the  order 
left  unrepealed  those  clauses  in  the  latter  Act,  the  power  of  raising  rates 
under  these  Acts  must  be  taken  to  continue  and  to  be  now  vested  in  the 
Board  of  Health ;  and  that  the  assessments  for  paving  and  repairing 
the  streets  must  be  made  by  the  Board  under  those  Acts.  As,  however, 
the  power  of  rating  originally  conferred  by  the  first  Act,  which  is  the 
foundation  of  the  powers  in  the  later  Act,  is  expressly  repealed  by  the 
order,  and  as  the  provisions  for  the  machinery  by  which  these  rates 

(a)  Before  Coleridge  and  Crompton,  Js. 

(6)  Before  Lord  Campbell^  C.  J,,  Coleridge  and  GromptoOj  Ja. 


8  ELLIS  &  BLACKBURN.    Q.  B.  626 

*irere  to  be  collected  are  also  repealed,  we  think  that  the  wjiole  r^ico/i 
power  of  rating  under  these  Acts  is  gone,  and  that  the  money  ^ 
for  repairing  the  streets  in  the  parishes  in  question  cannot  be  raised 
under  the  provisions  of  the  local  Acts. 

With  regard  to  the  fourth  question,  it  is  quite  clear,  and  was  most 
properly  conceded  on  the  argument  by  the  Attorney-General,  that  there 
is  nothing  to  extend  the  unrepealed  clauses  which  affected  the  city 
parishes  only  to  any  other  parish  not  included  within  the  district  to 
which  the  local  Acts  in  question  are  confined. 

The  fifth  question,  one  of  general  importance,  is :  Whether,  where 
Local  Boards  of  Health  are  established,  they  are  to  raise  funds  for  the 
repair  of  the  highways  by  district  rates  under  The  Public  Health  Act, 
1848,  or  by  highway  rates  levied  by  them  as  surveyors  under  the  High* 
way  Act.  As  the  mode  and  proportions  of  rating  under  these  two  Acts 
differ  materially,  it  has  become  a  question,  and  certainly  is  one  of 
considerable  difficulty,  whether  or  no  the  Board  are  to  make  a  dis-trict 
rate  for  the  purpose  of  such  repairs,  or  are  to  act  as  surveyors  and  lay 
a  rate  under  the  Highway  Act. 

By  the  68th  section  of  The  Public  Health  Act,  1848,  all  streets 
(which,  by  the  interpretation  clause,(a)  include  all  highways,  not  being 
turnpike)  within  the  district  are  vested  in,  and  are  to  be  levelled,  paved, 
altered,  and  repaired  by.  The  Local  Board  of  Health.  By  the  87th 
section  the  treasurer  is  to  keep  a  separate  account,  to  be  called  <<  The 
District  Fand  Account,"  to  be  applied  in  defraying  expenses  incurred 
by  The  Local  Board  in  Carrying  the  Act  into  execution,  and  not  other- 
wise expressly  ^provided  for ;  and  The  Local  Board  shall,  as  r^rnn 
occasion  may  require,  make  and  levy,  in  addition  to  any  other  ^ 
rate,  a  rate  or  rates,  to  be  called  <<  General  District  Rates,"  for  the 
defraying  such  expenses  as  are  charged  upon  that  rate  by  the  Act,  and 
SQch  other  expenses  of  executing  the  Act  in  any  district  as  are  not  pro- 
Tided  for  by  any  other  rate,  or  defrayed  out  of  the  District  Fund 
Account.  The  only  other  clause  which  it  seems  necessary  to  refer  to 
is  the  117th  section,  by  which  The  Local  Board  of  Health,  within  the 
limits  of  their  district,  shall,  exclusively  of  any  other  person  whatsoever, 
^e^ute  the  office  of  and  be  surveyor  of  highways,  and  have  all  duties, 
powers,  authorities,  and  liabilities  as  any  surveyor  in  England,  so  far 
as  such  powers,  duties,  or  authorities  are  not  inconsistent  with  the  pro- 
Tisions  of  the  Act ;  and  that  the  inhabitants  of  any  district  shall  not 
be  liable  in  respect  of  property  within  the  district  for  any  highway  rate 
or  other  payment,  not  being  a  toll,  for  repairing  highways  out  of  the 
district ;  with  a  provision  that  the  persons  who  are  overseers  at  the 
time  when  the  Act  is  applied  may  recover  the  amount  of  rates  due,  and, 
after  paying  liabilities,  pay  any  surplus  into  the  district  fund  account. 

We  have  great  difficulty  in  collecting  from  these  enactments  what 

(a)  Beet  2.    Af  to  "highway/'  aee  atat  16  A  16  Viot  o.  42,  a*  13. 
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coarse  the  Legislature  intended  the  Board  of  Health  to  pursue,  and 
whether  it  was  intended  that  the  money  requisite  for  the  repair  of  the 
highways  should  be  raised  by  them,  by  highway  rates  as  surveyors  of 
the  particular  parishes,  or  whether  they  are  to  raise  it  by  means  of  the 
district  rates  mentioned  in  the  Acts. 

It  seems  to  us  that  one  duty  to  repair  the  whole  of  the  streets  in  tbe 
district,  in  whatever  parish  they  are  situate,  is  directly  imposed  upon 
the  Board  of  Health  by  the  Act ;  and  that,  with  reference  to  this  duty, 

♦f^9Al  ^^^^  *^^^  ^^^  ^^  ^^^  ^  surveyors  of  the  particular  parish,  but  for 
•^  the  whole  district.  The  repairing  and  doing  the  other  acts,  men- 
tioned in  ihe  68th  section,  to  the  streets,  throughout  the  entire  district, 
is  a  new  duty  created  and  imposed  upon  the  Board  by  The  Public 
Health  Act,  1848 ;  and  the  expenses  of  so  repairing  and  dealing  with 
the  streets  clearly  fall  within  the  earlier  part  of  sect.  87,  and  might  be 
paid  out  of  The  District  Fund  Account,  which  is,  by  the  words  of  that 
section,  to  be  applied  to  expenses  <<  incurred  by  the  said  Local  Board  in 
carrying  this  Act  into  execution,  and  not  otherwise  expressly  provided 
for ;"  and  this  view  of  the  case  is  strengthened  by  the  provision  in  sect. 
117,  which  directs  that  any  surplus,  collected  by  the  persons  who  are 
surveyors  at  the  time  when  the  Act  is  applied,  is  to  be  paid  into  The 
District  Fund  Account,  and  not  to  the  account  of  repairs  for  the  par- 
ticular parish  or  place  which  those  surveyors  represented.  It  is  clear 
that  the  duties  cast  on  the  Board  by  sect.  68  are  larger  with  reference 
to  what  is  to  be  done  to  the  highways  than  the  duties  with  respect  to 
which  the  rates  are  to  be  levied  under  the  Highway  Act. 

The  proviso  at  the  end  of  sect.  117  appears  to  us  to  create  no  diffi- 
culty. Whether  the  Board  was  to  repair  by  means  of  the  District  rates, 
or  rates  levied  distinctly  in  each  parish,  they  were  to  act  as  the  sar- 
yeyors  of  highways ;  and  the  rates,  whether  of  the  former  or  the  latter 
kind,  would,  in  respect  of  this  application  of  them,  be  in  the  nature  of 
highway  rates ;  the  proviso  therefore  dispensing  with  signature  or  allow- 
ance may  well  have  been  inserted  to  remove  all  question  whether  these 
might  not  be  necessary  for  a  district  rate  as  they  would  have  been  for 
t!qqn  a  mere  parish  rate.  We  think,  therefore,  ♦that  money  for  the 
^  repair  of  the  highways  in  the  district  is  to  be  levied  by  a  district 
rate,  and  not  by  a  rate  under  the  Highway  Act. 

As  to  the  sixth  question :  we  think  that  the  expenses  of  widening  the 
streets,  and  the  purchase  of  land  for  buildings,  are  to  be  defrayed  by  a 
district  ratQ  made  upon  the  whole  district,  subject  of  course  to  the 
power  of  the  Board,  in  the  cases  in  which  they  see  fit,  from  the  circum- 
stances,  to  levy  a  special  district  rate  in  any  locality  which  is  to  receive 
special  benefit.  We  think  that  the  effect  of  the  order,  and  the  Acts, 
have  been  to  repeal  the  power  of  rating  under  the  old  local  Acts,  whilst 
it  preserves  some  powers  which  may  be  useful  in  the  district  to  which 
they  are  applicable.    Thus,  the  rating  powers  being  gone,  the  money 
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for  all  tbat  the  Board  are  to  do  in  such  case  must  be  raised  by  rate 
under  the  Public  Health  Act,  1848 ;  whilst  the  powers  of  compulsory 
purchase  in  the  city  parishes  may  be  usefol  in  those  parishes,  and  are 
accordingly  retained  and  preseryed. 

Oar  answers  to  the  second,  third,  fourth,  and  sixth  questions  will  be 
applicable  to  the  questions  put  to  us  in  the  case  of  Read  v.  The  Local 
Board  of  Health  of  Norwich, 


♦WHiLIAM  JAMES  LE  FEUVRE  v.  JOSEPH  LAN-  .^.^^ 

KESTER.  L  ^^^ 

Bj  a  proTi'tional  order  of  tbe  Qeneral  Board  of  Health,  eonflnued  by  ttatnte,  Tlie  Poblio  Health 
Act,  1848,  wae  applied  to  a  distriot  wboUy  eomprised  within  a  single  mnnicipal  borovgh,  and 
the  eorpontion  were  oonstitated,  by  the  connell.  The  Local  Board  of  Health.  L.,  an  alderman 
of  tbe  boroagh,  after  saeh  confirmation,  sold  some  iron  to  a  party  who  had  contracted  to 
npply  the  local  board  with  iron  railings,  and  who  purchased  the  iron  for  the  purpose  of  per- 
fonnJDg  his  eontraot  L.  afterwards,  continuing  to  be  an  alderman,  was  elected  mayor,  and 
acted  AS  such.  An  action  was  then  brought  against  him  for  penalUes,  under  sects.  28,  53,  of 
ftat  5  A  6  W.  4,  e.  76,  for  having  acted  as  mayor  while  disqualified  by  being  interested  in  a 
eoDtraet  with  the  council. 

Held:  SMnming  a  contract  with  such  local  board  to  be  a  contract  with  the  council,  within  stat 
5  i  6  W.  4,  c.  76,  s.  28,  and  assuming  also  that  a  mayor,  elected  when  alderman,  is  disqualified 
to  set  as  mayor,  under  sect  53,  by  reason  of  a  disqualification  as  alderman : 

That,  nevertheless,  this  was  not  an  interest  in  a  contract  within  sect.  28,  and  there  was  no  liability 
to  penalty. 

L.  bad  contracted  to  construct  some  waterworks  for  commissioners  for  supplying  the  town  with 
water.  This  contract  not  having  been  fully  carried  out,  he  gave  it  up,  by  deed,  to  the  com- 
misaionerf,  they  agreeing  to  pay  him  a  certain  balance  if  they  abandoned  the  worlcs,  or  com- 
pleted them  and  obtained  a  specified  quantity  of  water.  The  deed  contained  releases  on  eaoh 
tide,  and  covenants  by  L.  not  to  molest  the  commissioners,  that  he  bad  not  injured  the  title, 
and  for  farther  assurances.  The  local  board  were  afterwards  constituted  the  commissioners. 
The  worics  remained  incomplete,  but  not  abandoned,  while  L.  was  alderman,  and  also  while  ha 
was  mayor. 

Held :  on  the  same  assumptions  as  before,  that  L.  was  not  liable  to  a  penalty :  for  that  this  con- 
tract was  taken  out  of  the  operation  of  sect  28  of  stat  5  A  6  W.  4,  c.  76,  as  being  a  "security. 
for  the  payment  of  money  only,"  within  stat  5  A  6  Vict  o.  104,  s.  1. 

Debt  for  penalties.  The  first  count  was  for  three  penalties  alleged 
to  have  been  incurred  by  defendant  having  acted  as  mayor  of  the 
borough  of  Southampton  «  after  he  had  become,  and  whilst  he  was,  dis- 
qnalified  to  hold  that  office,  by  reason  that  he  acted  as  mayor  without 
being  duly  qualified  at  the  time  of  making  such  declaration  as  is  re- 
quired by  stat.  5  &  6  W.  4,  c.  76,  that  is  to  say,  after  defendant  had 
been  elected  as  alderman  of  the  borough,  and  after  he  had  been  elected, 
oat  of  the  aldermen  of  the  borough,  the  mayor  thereof;  and,  at  the 
same  time  when  defendant  made  the  said  declaration,  and  whilst  he 
claimed  to  use  and  exercise  the  offices  of  mayor  and  alderman  of  the 
borough,  he  had,  directly  and  *in directly,  by  himself  and  his  r^i/ro-t 
partner  one  William  Lankester,  divers  shares  and  interests  in  ^ 
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diTers  contracts  and  employments  with,  by,  and  on  behalf  of  the  conncQ 
of  the  said  borough." 

Second  count,  for  three  penalties  alleged  to  hare  been  incurred  by 
acting  as  mayor  of  Southampton  «<  after  he  had  been  elected  out  of  the 
aldermen  of  that  borough  the  mayor  thereof;  and,  whilst  he  was  dis- 
qualified to  hold  the  oflSce  of  mayor  of  that  borough,  and  also  the 
office  of  an  alderman  thereof,  that  is  to  say,  by  reason  that  defendant 
whilst  so  acting  as  aforesaid,  and  after  he  had  been  elected  an  alder- 
man of  that  borough,  and  whilst  he  claimed  to  use  and  exercise  the  said 
offices,  directly  and  indirectly,  by  himself  and  his  partner,"  &c.,  as  in 
the  first  count. 

Plea :  Not  Guilty,  By  statute.     Issue  thereon. 

On  the  trial,  before  Talfourd,  J.,  at  the  last  Winchester  Summer 
Assizes,  it  appeared  that  the  defendant  was,  in  November,  1850,  elected 
an  alderman  of  Southampton ;  and  in  November,  1852,  he  was  elected 
mayor,  and  had  since  acted  as  such. 

By  a  provisional  order  of  the  Oeneral  Board  of  Health,  confirmed 
by  Stat.  13  &  14  Vict.  c.  108  (Royal  Assent,  15th  August,  1850). 
The  Public  Health  Act,  1848  (except  sect.  50),  was  ordered  to  <<  apply  to 
and  be  in  force  within  and  throughout  the  entire  area,  places,  and  parts 
of  places,  comprised  within  the  boundaries  of  the  said  town  of  Southamp- 
ton, as  the  same  were  fixed  for  the  purposes  of"  stat.  5  &  6  W.  4,  c.  76, 
<(  and  that  the  town  and  places  and  parts  of  places  shall  be  and  con- 
stitute one  district  for  the  purposes  of  the  said  Public  Health  Act 
accordingly.  And  that  the  Mayor,  aldermen,  and  burgesses  of  the  said 
town  of  Southampton  shall  be  by  the  council  of  the  said  town,  within 
and  for  *the  said  district,  constituted  the  Local  Board  of  Health 
under  that  Act."  After  they  were  so  constituted.  The  Local 
Board  of  Health  ordered  some  works  to  be  done,  in  the  course  of  which 
it  was  necessary  to  erect  some  lamps  and  a  considerable  quantity  of 
iron  railing.  The  superintendent  of  the  works  in  1851,,whilst  defend- 
ant was  an  alderman,  ordered  his  iron  work  at  a  foundry  belonging  to 
defendant  and  his  partner ;  and  they  supplied  it.  It  appeared  that 
much  the  greater  part  of  this  work  was  let  to  contractors  who  were  to 
supply  the  iron  work;  and  it  was  the  contractors  who  paid  Messrs, 
Lankester  for  this  part  of  the  iron.  But  a  very  few  small  articles  were 
for  extra  work,  not  included  in  the  contract ;  and  for  those  the  town 
council,  as  Local  Board  of  Health,  paid  Messrs.  Lankester  directly.  It 
did  not  at  all  appear  that  at  the  time  the  goods  were  supplied  Messrs. 
Lankester  were  aware  that  any  part  consisted  of  extras. 

The  plaintiff  also  put  in  evidence  a  deed,  dated  22d  May,  1846,  and 
made  between  defendant,  T.  B.  and  J.  H.,  of  the  first  part,  and  Bve  of 
the  commissioners  acting  in  pursuance  and  execution  of  stat.  6  &  7 
W.  4,  c.  xcvi.,(a)  of  the  second  part.     This  deed  recited  a  contract 

(a)  Local  and  peraonali  pablio:  "For  maintoining  the  public  oondoifei  and  oUier  watenroriu 
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beariDg  date  23d  March,  1888,  between  a  person  of  the  ^name  r^icoo 
of  Oollier  and  the  commissioners,  by  which  Collier  was  to  pro-  '- 
ceed  without  delay  to  make  an  artesian  well,  with  the  necessary  works,  and 
obtain  a  daily  supply  of  not  less  than  40,000  cubic  feet  of  spring  water. 
And,  if  Collier  abandoned  the  undertaking  without  completing  it,  he 
vas  to  refund  the  price  paid  to  him,  amounting  to  89802.     It  also  reci- 
ted a  bond,  by  which  defendant,  T.  B.  and  J.  H.  became  sureties  for 
Collier.    It  then  recited  other  deeds,  the  effect  of  which  was,  that.  Collier 
not  being  able  to  complete  the  work,  his  sureties  took  his  contract  from 
him  and  entered  into  fresh  agreements  with  the  commissioners  in  1840, 
bj  which  defendant,  T.  B.  and  J.  H.  were  to  do  the  work  on  certain 
terms.    The  deed  then  recited  that  much  of  the  work  had  been  done, 
and  that  disputes  had  arisen  between  defendant  and  his  co-contractors, 
on  the  one  part,  and  the  commissioners  on  the  other,  as  to  whethev 
defendant  and  his  co-contractors  were  entitled  to  be  paid  part  of  the 
stipulated  price,  and  as  to  whether  they  had  broken  some  of  the  stipu< 
lated  terms  ;  and  that,  to  compromise  all  these  disputes,  it  was  agreed 
that  the  work  should  be  given  up  to  the  commissioners,  that  the  com- 
missioners should  permit  defendant  and  his  co-contractors  to  retain  the 
amount  which  had  been  paid  to  them,  amounting  to  88862.  2$.  9(2.,  and 
in  addition,  40002.  in  full  for  all  compensation  claimed  by  them  for 
various  thinga  then  existing ;  and  a  further  sum  of  8502.  was  to  be  paid 
in  case  either  the  commissioners  abandoned  the  works  altogether,  or  su0'< 
ceeded  in  completing  them.     The  indenture  then  contained  a  bargain 
and  sale  of  the  works  to  the  commissioners,  in  consideration  of  a  release 
of  the  88862.  2$.  9i.,  and  the  payment  of  40002.  down :  with  a  release 
from  the  commissioners  to  the  defendant  *and  his  co-contractors,  p^^roj, 
and  a  covenant  by  the  commissioners,  on  behalf  of  themselves  *- 
and  their  shccessors,  with  defendants  and  his  co-contractors,  that,  <(  in 
case  the  said  commissioners,  their  successors  or  assigns,  shall,  at  any 
time  hereafter,  abandon  the  said  water  works  without  having  completed 
the  same  and  brought  the  same  into  operation ;  or  in  case  the  said  com* 
missioners,  their  successors  or  assigns,  shall  complete  the  said  works  and 
bring  the  same  into  operation,  and  shall  be  able  to  obtain  by  means  of 
the  said  works,  in  each  and  every  day  of  24  hours  during  the  entire 
period  of  12  calendar  months  next  after  the  completion  of  the  said  works 
(any  temporary  deficiency  arising  by  means  of  temporary  accidents  which 
inaj  at  any  time  happen  to  the  machinery  or  works  being  excepted), 

b^lonj^ing  to  the  town  of  Southampton,  and  for  proTiding  an  additional  supply  of  water  for  the 
iohabitants  of  the  aaid  town  and  neighbourhood."  8ecL  9  constituted  the  Major,  recorder, 
aldennen,  and  oouneillors,  with  twenty-six  elected  inhabitants,  qualified  as  there  described,  com- 
mi<<i<>Ders.  Sect.  10  incapacitated  any  person  from  acting  as  commissioner  "  in  any  case  wherein 
be  shiiX  bo  in  anywise  personally  or  beneficially  interested  in  the  matter  in  question,  either  tonch- 
Bg  uj  eontrmet  relating  to  the  execution  of  the  powers  of  this  Act,  or  otherwise  (except  as  ft 
rediior  ou  the  rates  or  aasessments)."  Sect  13  imposed  a  penalty  of  bL  for  every  occasion  of  m 
dl^qoalified  person  acting  as  commissioner.  The  Provisional  Order,  before  mentioned,  repealed 
these  (among  other)  seciionsi  from  and  after  the  passing  of  any  Aet  eonflrming  the  Order. 

VOL.  m.— 43  2  F 
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from  the  chalk  stratum  of  the  depth  of  not  less  than  480  feet  from  the 
surface,  and  raise  to  the  surface,  and  force  and  supply  into  the  reser- 
voirs on  the  Southampton  Common,  the  full  quantity  of  40,000  cubic 
feet  of  pure  spring  water,  the  amount  of  such  daily  supply  (except  as 
before  excepted)  to  be  ascertained"  by  gauging,  and  the  purity  of  the 
water  supplied  to  be  ascertained  by  investigation  ;  <<  then,  and  in  either 
of  the  said  cases,  the  said  commissioners,  their  successors  or  assigns, 
shall  and  will,  by  and  with  the  first  moneys  which  at  or  after  the  hap- 
pening of  such  abandonment,  or  the  expiration  of  such  calendar  months, 
as  the  case  may  be,  shall  be  in,  or  under,  or  come  to,  the  hands  or  con- 
trol of  the  said  commissioners,  their  successors  or  assigns,  and  be  appli- 
cable in  that  behalf,"  pay  to  defendant  and  his  co-contractors  850/. 
without  interest,  and  without  any  deduction.  The  deed  also  contained 
covenants  by  the  defendant  and  his  co-contractors  not  to  molest  the  com- 
^rot-'i  missioners  in  the  enjoyment  of  the  works  given  *np  to  them: 
^  that  they  had  not  by  their  own  acts  injured  the  title ;  and  for 
further  assurance. 

By  the  Provisional  Order  of  The  General  Board  of  Health,  and  the 
confirming  Act  (13  &  14  Vict.  c.  108),  The  Local  Board  of  Health  of 
Southampton  were  constituted  the  commissioners  for  executing  (amongst 
other  local  Acts)  stat.  6  &  7  W.  4,  c.  xcvi. :  and  all  contracts,  &c.,  bj 
the  commissioners  were  thenceforth  to  be  transferred  to  and  fulfilled 
by  The  Local  Board  of  Health  of  Southampton.  Before  the  tine 
when  the  defendant  became  an  alderman.  The  Local  Board  of  Health 
were  in  possession  of  the  waterworks,  and  had  paid  the  40002.  They 
were  still,  at  the  time  of  the  action,  at  work  upon  them,  and  had  not 
yet  obtained  the  stipulated  quantity  of  water,  so  that  neither  of  the 
contingencies  on  which  the  850Z.  was  payable  had  yet  been  determined; 
and  so  far  the  contract  continued  open ;  in  all  other  respects  it  had 
been  performed. 

The  learned  Judge  directed  a  verdict  for  the  plaintiff,  with  leave  to 
move  to  enter  a  verdict  for  the  defendant.  Kinglake^  Serjt.,  in  last 
MichaeliAas  Term,  obtained  a  rule  Nisi  accordingly. 

In  this  Vacation,(a) 

Crowder^  Montague  Smithy  and  S.  Bullar  showed  cause. — The  action 
is  to  recover  penalties  which,  by  stat.  5  &  6  W.  4,  c.  76,  s.  53,  are  in- 
curred by  any  person  who  «<  shall  act  as  mayor,  alderman,  or  councillor, 
^-o«q  or  auditor,  or  assessor,  for  any  borough"  "without  being  ^duly 
^  qualified."  The  same  Act,  sect.  28,  enacts:  "that  no  person 
being  in  holy  orders,  or  being  the  regular  minister  of  any  dissenting 
congregation,  shall  be  qualified  to  be  elected  or  to  be  a  councillor  of 
any  such  borough  or  an  alderman  of  any  such  borough,  nor  shall  any 

(a)  The  argnmeiit  eommenoed  on  Febniary  (^th,  befor«  Coleridge,  Wigfatmtii,  Erie,  lod  Ctobf- 
ion,  Jb.,  and  wm  oonoladed  on  Febniary  7th,  before  the  same  Judgei.  Erie,  J.,  left  the  Cotd 
towards  the  oonoloiion  of  the  argument  on  the  eecond  daj. 
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person  be  qualified  to  be  elected  or  to  be  a  councillor  or  an  alderman 
of  any  such  borough  who  shall  not  be  entitled  to  be  on  the  burgess  list 
of  such  borough,  nor  unless  he  shall  be  seised  or  possessed  of  real  or 
personal  estate  or  both  to  the  following  amount/'  &c.,  <<  or  during  such 
time  as  he  shall  hold  any  office  or  place  of  profit,  other  than  that  of 
mayor,  in  the  gift  or  disposal  of  the  council  of  such  borough,  or  during 
SQch  time  as  he  shall  have  directly  or  indirectly,  by  himself  or  his 
partner,  any  share  or  interest  in  any  contract  or  employment  with,  by, 
or  on  behalf  of  such  council ;  provided  that  no  person  shall  be  disquali- 
fied from  being  a  councillor  or  alderman  of  any  borough  as  aforesaid 
by  reason  of  his  being  a  proprietor  or  shareholder  of  any  company 
which  shall  contract  with  the  council  of  such  borough  for  lighting  or 
supplying  with  water  or  insuring  against  fire  any  part  of  such  borough.'* 
It  has  been  suggested  that  sect.  53  relates  only  to  the  disqualifications 
imposed  by  sect.  52,  such  as  accrue  on  becoming  bankrupt,  insolvent, 
&c.  Bat  these  disqualifications  are  such  as  accrue,  after  taking  office, 
to  «any  person  holding  the  office;"  whereas  the  words  of  sect.  58  are 
« if  any  person  shall  act"  «< without  being  duly  qualified;"  and  the 
acting  without  having  made  the  declaration  which  must  be  made  imme- 
diately after  the  election  is  there  mentioned  among  other  causes  of 
penalty.  Sect.  53  therefore  must  have  a  more  extensive  application ; 
and  sect.  28  must  be  looked  to.  [Coleridge,  J. — Sect.  58  imposes 
penalties  on  an  auditor  *and  assessor  acting  without  being  duly  r^nf-Qrw 
qualified :  there  is  nothing  in  sect.  52  as  to  the  disqualifications  ^ 
of  these  officers.]  That  is  conclusive.  Besides,  sect.  52  contains  no 
positive  qualification ;  and  sect.  58  imposes  the  penalty  for  acting  <<  with- 
out being  duly  qualified."  It  is  true  that  the  disqualification  arising 
from  being  interested  in  a  contract  is  created  by  sect.  28,  which  is,  in 
terms,  applicable  only  to  a  «< councillor"  or  << alderman;"  the  word 
<<  mayor"  having  been  by  some  oversight  omitted.  But,  by  sect.  49, 
the  mayor  must  be  elected  out  of  the  aldermen  or  councillors ;  and. 
therefore,  if  the  defendant,  at  the  time  of  his  election,  was  not  qualified 
as  alderman  or  councillor,  he  was  not  qualified  as  mayor ;  Regina  v. 
Preece,  5  Q.  B.  94  (E.  C.  L.  R.  vol.  48),  Regina  v.  Dixon,  15  Q.  B.  38 
(E.  C.  L.  R.  vol.  69).  Unless  this  construction  be  put  upon  the  Act, 
there  is  nothing  in  it  to  prevent  the  mayor  from  being  interested  in 
every  contract.  Possibly,  in  the  case  of  the  election  of  an  outgoing 
alderman  as  mayor  (which  may  be;  Regina  v.  M'Gowan,  11  A.  &  E. 
869  (E.  C.  L.  R.  vol.  39)),  the  mayor  might  not  be  disqualified  by 
reason  of  becoming  contractor  after  he  ceased  to  be  alderman  and 
labile  he  continued  mayor:  that  may  be  a  casus  omissus.  But  the 
difficulty  does  not  arise  here,  as  the  defendant  continued  to  be  alder- 
man while  he  was  contractor.  Then,  assuming  that  the  mayor  is 
iisqnalified  under  the  same  circumstances  as  those  under  which  ap 
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alderman  would  be  disqualified,  there  are  two  grounds  bere  for  holding 
the  defendant  disqualified. 

First :  the  supply  of  ironwork  by  the  defendant  and  his  partner  fcr 
the  works  executed  by  order  of  the  town  council  was  a  disqualification ; 
West  V.  Andrews,  5  B.  4;  Aid.  828  (E.  C.  L.  R.  vol.  7).  [Crompton, 
^-oQ-i  J* — That  was  an  action  for  penalties  under  ^stat.  55  6.  3,  c. 
^  187,  s.  6,  the  words  of  which  are  much  more  extensiye  than  those 
of  Stat.  5  &  6  W.  4,  c.  76,  s.  28.  If  the  contract  with  those  executing 
the  works  had  been  colourable,  so  that  Lankester  was  really  interested 
in  the  contract,  it  would  be  another  affair.  The  fact,  that  goods  used  in 
a  contract,  were  supplied  by  a  member  of  the  council,  may  be  evidence 
that  he  has  a  concealed  interest  in  the  contract.  But  nothing  of  the 
sort  is  found  here ;  and  it  would  be  a  very  strong  thing  to  hold  a  member 
of  the  council  liable  to  penalties,  because  in  the  ordinary  course  of  trade 
a  contractor  bought  articles  at  the  member's  shop.]  It  is  within  the 
mischief  meant  to  be  provided  against.  Suppose  that  the  ironwork  ia 
objected  to  as  of  inferior  quality,  and  that  the  counsel  meet  to  determine 
whether  or  not  it  shall  be  rejected,  or  the  question  to  be  as  to  suing  on 
the  warranty  which  is  implied  by  the  sale ;  Laing  t;.  Fidgeon,  6  Taunt. 
108  (E.  C.  L.  R.  vol,  1),  Jones  v.  Bright,  5  Bing.  533  (E.  C.  L.  R.  vol 
15),  Chanter  v.  Hopkins,  4  M.  &  W.  899.t  The  mayor  ex  officio  is  in 
the  chair.  It  is  not  to  be  supposed  that  he  can  be  unbiassed  if  he  him- 
self has  supplied  the  goods.  It  is  at  least  an  interest  in  the  contract 
Towsey  v  White,  5  B.  &  C.  125  (E.  C.  L.  R.  vol.  11),  is  an  authority 
on  this  point,  upon  enactments  much  resembling  that  now  in  question. 
Simpson  v.  Ready,  12  M.  k  W.  736,t  is  an  authority  on  the  clause  itself. 

Next :  the  deed  of  1846  is,  by  virtue  of  the  provisional  order  and 
confirming  Act,  now  a  direct  contract  with  The  Local  Board  of  Health 
of  Southampton ;  and,  as  "  The  Mayor,  Aldermen,  and  Burgesses"  of 
Southampton  are  "  by  the  council  of  the  said  town"  The  Local  Board 
*^^Q1  ^^  Health,  it  is  a  contract  with  such  council.  By  sect.  12  of  Tbc 
"^^^^  *Public  Health  Act,  1848  (stat.  11  &  12  Vict.  c.  63),  the  «  council 
shall  exercise  and  execute  the  powers,  authorities,  and  duties  of  such 
Local  Board  according  to  the  laws  for  the  time  being  in  force  with  respect 
to  municipal  corporations  in  England  and  Wales,"  where  the  district  con> 
sists  of  the  whole  or  part  of  one  corporate  borough,  as  in  the  present 
case :  other  provisions  are  made  in  districts  differently  constituted ;  but 
in  such  a  district  as  this  the  municipal  council  and  The  Local  Board  are 
in  all  respects  identical.  It  is  said  that  the  case  is  within  the  proviso  in 
stat.  5  &  6  W.  4,  c.  76,  s.  28,  that  no  person  shall  be  disqualified  from 
being  a  councillor  or  alderman  by  reason  of  his  being  a  shareholder  of 
any  company  which  shall  contract  with  the  council  for  supplying  with 
water  any  part  of  the  borough,  and  the  analogous  proviso,  as  to  the  dis- 
qualification  of  members  of  The  Local  Board  of  Health,  in  stat.  11  k 
X2  Vict.  c.  63,  B.  Id.     As  far  as  regards  the  latter  Act,  sect.  19  refeis 
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only  to  members  of  Local  Boards  elected  under  the  provisions  of  the 
12th  and  subsequent  sections,  not  for  such  a  district  as  this,  but  for  one 
of  the  two  other  kinds  of  districts  there  mentioned,  namely,  districts 
consisting  of  the  whole  or  parts  of  several  boroughs  exclusively,  or  dis- 
tricts consisting  of  the  whole  or  parts  of  such  boroughs  and  also  of  parts 
not  within  the  boundary  of  any  boroughs.  The  disqualifications  in  sect. 
19  apply  to  these  last  two  cases  only :  in  the  case  of  »  district  comprised 
in  a  single  borough,  it  was  thought  enough  to  rest  the  disqualification  on 
the  provisions  of  the  Municipal  Corporation  Act.  Of  course  the  exemp- 
tions in  that  section  apply  only  where  the  disqualification  applies. 
[CoLERiBOB,  J. — Then,  in  the  case  of  districts  like  the  present,  a  coun- 
cillor, having  a  contract  which  The  Board  of  Health  adopts,  becomes 
disqualified  by  the  provisional  *order  making  the  council  The  Lo-  r^cr^A 
cal Board.]  It  does  so,  and  not  unreasonably:  his  new  duties  *- 
are  inconsistent  with  his  position  as  contractor.  The  case  is  like  Regina 
V.  York,  2  Q.  B.  847  (E.  C.  L.  R.  vol.  42).  If  this  be  not  so,  the  case 
of  sach  a  district  as  this  is  left  entirely  unprovided  for,  as  to  disqualifi- 
cations connected  with  the  duties  of  The  Board  of  Health.  The  pro- 
tection afforded  by  sects.  10  k  13  of  stat.  6  &  7  W.  4,  c.  xcvi.,  will  thus 
be  lost,  which  seem  to  have  been  introduced  by  the  Legislature  lest  the 
provisions  of  the  Municipal  Corporation  Act  should  be  found  to  be  an 
inadequate  protection.  But,  as  to  the  provisoes  in  both  Acts,  the  con- 
tract was  never  for  the  supply  of  water,  but  for  the  completion  of  an 
artesian  well,  the  machinery  by  which  the  water  was  to  be  supplied. 
The  existing  contract,  by  the  deed  of  1846,  is  one  which  makes  the 
defendant's  right  to  850/.  depend  on  an  act  in  the  option  of  the  council ; 
lie  cannot  be  unbiassed  in  determining  any  question  which  may  be  raised 
as  to  whether  the  council  shall  or  shall  not  discontinue  the  works.  The 
case  is  therefore  clearly  within  the  mischief  contemplated  by  the  Act. 
Neither  is  it  within  stat.  5  &  6  Vict.  c.  104,  s.  1,  which  excepts  from 
the  operation  of  stat.  5  &  6  W.  4,  c.  76,  s.  28,  "  any  security  for  the 
payment  of  money  only ;"  for  this  is  a  contract  to  pay  money  on  a  con- 
tingency ;  and  there  are  also  covenants  for  further  assurance,  and  others 
which  prevent  this  from  being  a  security  for  money  only.  [Wiohtman, 
J.--You  will  exclude  many  securities,  upon  that  view.  Suppose  a  mort- 
gage with  covenants.]  What  was  merely  incidental  to  the  security  by 
mortgage  would  probably  not  prevent  the  application  of  the  clause. 
Bat  here  are  other  provisions,  such  as  the  release.  It  may  be  contended 
that  the  defendant  is  not  liable  to  be  sued  *for  these  penalties  r^,f^^ 
because  it  does  not  appear  that  the  written  consent  of  the  Attor-  ^ 
nej-General  to  the  proceedings  has  been  obtained,  as  made  requisite  by 
s^ct.  133  of  stat.  11  k  12  Vict.  c.  63.  But  that  provision  applies  only 
to  penalties  incurred  ^^  under  the  provisions  of  this  Act."  No  penalties, 
as  has  been  shown,  are  here  claimed  or  claimable  under  that  Act :  the 
claim  is  under  stat.  5  &  6  W.  4,  c.  76. 
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Kinglake,  Serjt,  and  Phinn^  contrll. — In  the  first  place,  sec  53  of 
Stat.  5  &  6  W.  4,  c.  76,  seems  to  refer  more  naturally  to  the  disqiialifi« 
cations  specified  in  the  section  immediately  preceding  than  to  those  in 
sect.  28.  [WlGHTMAN,  J. — Sect.  53  seems  to  include  being  unqualified 
under  sect.  28  and  becoming  disqualified  under  sect.  52.]  That  is  not 
consistent  with  the  naming  of  the  mayor  in  sect.  52  and  the  omission  in 
sect.  28.  And,  next,  sect.  28  is  confined  to  the  functionaries  there 
named,  and  does  not  include  the  mayor.  The  disqualification  must  be 
connected  with  the  character  in  which  the  party,  whom  it  is  meant  to 
charge  with  the  penalty,  is  acting.  Here  the  defendant  is  charged  vitb 
acting,  not  as  alderman  or  councillor,  but  as  mayor.  The  omission  of 
the  mayor  from  sect.  28  may  not  have  been  accidental :  good  reasons 
may  have  occurred  to  the  Legislatui*e  for  not  disqualifying,  upon  all  the 
grounds  of  disqualification  expedient  in  the  case  of  an  inferior  function* 
ary,  the  head  of  the  corporation,  an  indispensable  officer.  But,  further, 
assuming  the  applicability  of  sect.  28  to  the  case  of  a  mayor,  the  defend- 
ant is  not  brought  within  it. 

First,  as  to  the  sub-contract  for  the  iron.    (On  this  point  they  were 
stopped  by  the  Court.) 

♦^91  ^C2^»  supposing  the  deed  of  1846  to  show  a  contract  *such  as 
-'  would,  in  its  nature,  fall  within  sect.  28,  it  is  not  a  contract  with 
the  council  at  all.  The  penalty  is  not  claimed  on  the  ground  of  a  con- 
tract with  The  Board  of  Health.  The  12th  section  of  stat.  11  k  12 
Vict.  c.  68,  applies  the  provisions  of  the  Municipal  Corporation  Act 
only  to  the  execution  of  the  powers,  authorities,  and  duties  of  The  Board 
of  Health.  But  it  is  a  faUacy  to  connect  sect.  28  of  the  Municipal 
Corporation  Act  with  such  functions.  That  Act  prescribes  the  perform- 
ance of  active  municipal  duties  by  the  council ;  of  which  a  most  import- 
ant one  is  the  management  of  the  borough  fund  under  sect.  92,  and  the 
levying  of  rates,  where  necessary.  In  order  to  secure  the  unbiassed 
performance  of  their  duties,  sect.  28  provides  a  disqualification  where  a 
member  has  a  contract  with  the  council.  All  that  sect.  12  of  stat.  11 
k  12  Vict.  c.  63,  does,  is  to  fix,  in  the  case  of  a  district  not  extending 
beyond  a  single  borough,  upon  the  council  as  a  body  well  fitted  for  the 
execution  of  duties  distinct  from  their  municipal  functions ;  other  bodies, 
for  the  same  purposes,  are  framed  in  the  cases  of  districts  of  the  two 
other  classes.  According  to  the  argument  on  the  other  side,  the  major, 
if  selected  to  act  in  the  case  of  the  other  districts,  would  be  acting  as 
mayor.  The  Local  Board  of  Health  does  not  act  through  the  ordinary 
officers  of  the  corporation :  it  has  distinct  officers  (sect.  37).  The  Act, 
throughout,  uses  the  general  term  '^  Local  Board  of  Health,"  as,  espe- 
cially, in  the  case  of  contracts ;  sect.  85.  They  have  no  power,  as  such, 
over  any  borough  funds ;  but  they  may  mortgage  their  own  rates ;  sects. 
107  to  114.  [Crompton,  J. — ^If  sued  upon  such  securities,  could  the? 
have  recourse  to  the  borough  fund  ?J    They  could  not.     The  distinctioa 


8  ELLIS  &  BLACKBVBir.    Q.  B.  <>48 

of  the  characters  in  which  a  corporation,  or  its  ofScers,  act,  where  p^^j^g 
♦the  duties  are  not  properly  municipal,  is  illustrated  by  Begind.  *-  ^ 
r.  The  Corporation  of  Poole,  7  A.  &  E.  730  (E.  C.  i;^  R.  vol.  34).  It 
can  hardly  be  that  sect.  19  contemplated  different  disqualifications  in 
the  different  cases.  The  penalties  under  the  two  Acts  are  applicable  to 
different  purposes ;  5  &  6  W.  4,  c.  76,  s.  126,  11  &  12  Vict.  c.  68,  s. 
133.  But,  further,  stat.  5  &  6  Vict.  c.  104,  s.  1,  is  applicable.  Tho 
contract,  if  it  be  still  open,  is  a  security  for  the  payment  of  money  only. 
The  other  stipulations,  such  as  mutual  releases,  are  ancillary  to  that. 
The  covenants  for  quiet  enjoyment  and  title  would  have  been  implied 
had  they  not  been  expressed ;  Shep.  Touch.  160,  Line  v.  Stephenson,  5 
New  Ca.  183.(a)  The  contingency  does  not  make  it  less  a  security  for 
money  than  a  bond  conditioned  to  pay  money  when  J.  S.  shall  return 
from  Rome.  The  interest  in  it  would  pass  by  a  devise  of  all  the  defend- 
ant's securities  for  money.  Our,  adv.  vuU. 

CoLERiDQE,  J.,  on  a  subsequent  day  in  this  Vacation  (February  8), 
delivered  the  judgment  of  the  Court. 

In  this  case  we  are  of  opinion  that  the  rule  must  be  made  absolute. 
In  the  argument  before  us,  several  questions  were  raised,  which  in  the 
end  resolved  themselves  into  three. 

As  to  one  of  those,  namely  the  sub-contract  as  to  the  supply  of  iron 
▼ork,  we  expressed  our  opinion  during  the  argument.     There  was 
nothing  in  that  to  disqualify  the  defendant.     The  term  sub-contract 
vas  nsed :  but  in  fact  it  was  no  sub-contract ;  for  it  was  not  the  case 
of  a  person  having  a  contract  with  the  council  employing  a  member  of 
the  council  to  perform  part  of  it.     But,  if  *it  had  been  a  sub-  r^cf-^ 
contract,  the  word  is  not  in  the  Act :  to  disqualify  him,  he  must  *- 
directly  or  indirectly  have  a  share  or  interest  in  some  contract  or  em- 
ployment.    In  the  present  case  all  that  is  asserted  is  that  the  defend- 
ant, in  the  course  of  his  trade,  sold  certain  iron  work  which  was  used 
in  carrying  out  the  contract.     There  is  no  attempt  to  show  fraud,  or 
anj  previous  concert  between  the  defendant  and  the  contractor  by  which 
the  defendant  was  to  have  the  benefit  of  the  contractor's  custom.    Then 
this  gives  the  defendant  no  share  or  interest  in  the  contract,  the  exist- 
ence of  which  neither  afiects  the  price  of  his  goods  nor  the  manner  in 
which  he  is  to  be  paid  for  them.     It  is  said  that  it  is  within  the  mis- 
chief of  the  Act,  for  that  the  defendant,  as  mayor,  may  have  to  decide 
on  the  quality  of  his  own  goods.     Even  if  the  case  be  brought  within 
the  mischief,  it  is  not  within  the  words  of  the  enactment :  and  we  must 
i)ot  strain  a  penal  enactment  so  as  to  bring  cases  within  it.    But  many 
instances  might  be  put  in  which  kindred  and  affection,  and  other  things 
clearly  not  within  the  Act,  might  bias  the  mind  of  the  mayor  to  a  greater 
degree,  and  so  be  as  much  within  the  mischief  as  this. 

(i)  In  Exeh.  Clu,  aflirming  the  judgment  of  the  Court  of  Common  Pleas  in  Lore  «.  StephenaoQ» 
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Then  we  come  to  the  point  mainly  contested,  viz.  the  effect  of  the 
deed  of  1846.  First,  a  preliminary  question  arises,  namely,  whether, 
on  the  Municipal  Corporation  being,  by  the  council,  made  Local  Board 
ot  Health,  a  contract  with  them  in  that  capacity  is  a  contract  irith 
the  council  within  the  meaning  of  stat.  5  &  6  W.  4,  c.  76,  s.  28. 
On  that  it  is  unnecessary  to  decide ;  and  all  that  we  wish  to  express 
is  that  we  desire  not  to  be  understood  to  encourage  the  opinion  that  it 
is  not. 

^. .  .^  Having  said  this,  it  brings  me  to  the  point  on  which  *we  de- 
-'  cide  the  case.  On  looking  at  the  deed,  we  find  that  Lankeater, 
with  others,  had  become  party  to  a  contract  to  complete  works  for 
supplying  water.  He  and  they  made  over  the  works  to  the  commis- 
sioners, now  represented  by  The  Local  Board  of  Health ;  and  they 
agreed  to  pay  him  a  sum  of  money,  the  balance  of  which,  8502.,  was  to 
remain  unpaid  till  the  happening  of  an  alternative,  if  the  commissioners 
abandoned  the  works  without  completing  them,  or  having  completed 
them,  obtained  a  specified  quantity  of  water.  In  either  case  the  com- 
missioners were  to  pay  the  850/.  It  seems  to  us,  if  that  is  all,  that 
this  is  clearly  within  stat.  5  &  6  Vict.  c.  104,  excepting  from  stat.  5  h 
6  W.  4,  c.  76,  8.  28,  « any  security  for  the  payment  of  money  only." 
It  is  true  the  payment  is  only  to  be  on  the  happening  of  a  contingency; 
but  the  fact  that  the  payment  of  money  is  to  be  on  a  contingency  does 
not  make  the  instrument  securing  the  payment,  less  a  security  for  the 
payment  of  money.  But  the  deed  contains  covenants,  on  Lankester^s 
part,  not  to  molest  the  commissioners,  and  for  further  assurance ;  and 
these  are  relied  on  by  the  plaintiff  as  making  it  not  a  security  for  money 
only.  But  these  covenants  are  ancillary  to  the  security,  and  are  of  a 
nature  which,  independently  of  stat.  5  &  6  Vict.  c.  104,  would  not  be 
within  stat.  5  &  6  W.  4,  c.  76. 

It  will  be  observed  that  we  have  assumed,  throughout,  that  sect.  28 
applies  to  the  case  of  the  mayor.  It  has  not  been  necesstiry  to  decide 
this ;  as,  assuming  it  to  do  so,  the  plaintiff's  case  fails. 

Rule  absolute. 


♦546]  *MEMORANDUM. 

In  this  Vacation  Mr.  Justice  Talfourd  died  suddenly  at  Stafford, 
during  the  Assizes,  while  charging  the  Grand  Jury  for  Staffordshire. 

In  the  same  Vacation,  Richard  Budden  Crowder,  Esquire,  one  of  Her 
Majesty's  Counsel,  was  appointed  a  Judge  of  the  Court  of  Common 
Pleas,  having  first  been  called  to  the  degree  of  the  coif,  when  he  gave 
rings  with  the  motto  Lex  omnibuM  una.  He  afterwards  received  thd 
honour  of  Knighthood. 

END  OF  HILABT  VACATION. 
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The  JadgeB  who  sat  in  Banc  in  this  Term  were : 

Lord  Campbell,  C.  J.  Eblb,  J. 

WlQHTMAK,  J.  CBOMPTONy  J. 


The  QUEEN  v.  The  Inhabitants  of  SAKDON.    Aprtl  21. 

An  mdictment  preferred  at  the  ABslsei,  for  non-repair  of  a  highway,  hy  order  of  Jasticei  andet 
itat  fr  A  8  W.  4»  c.  50,  B.  95,  is  remorahle  by  certiorari  at  the  instance  of  the  defendanU. 

A  JT7STICB  of  peace  for  Hertfordshire  issued  a  summons  to  the  sur- 
veyors of  the  highways  of  the  parish  of  Sandon,  in  Hertfordshire,  to 
appear  to  answer  an  information  laid  before  him,  for  non-repair  of  a 
highway  in  that  parish,  alleged  to  be  repairable  by  the  inhabitants. 
The  suryeyors  appeared  before  two  justices  of  the  county,  and  denied 
the  liability :  whereupon  the  justices  ordered  an  indictment  against 
the  inhabitants  to  be  preferred  at  the  next  Assizes  for  Hertfordshire. 
*The  indictment  was  preferred  accordingly  at  such  assizes,  and  r^^-^o 
a  true  bill  found.  The  defendants  removed  the  indictment  into  *- 
this  Court  by  certiorari. 

Lu9h  now  moved  for  a  rule  to  show  cause  why  a  procedendo  should 
not  issue. — The  proceeding  has  taken  place  under  sect.  95  of  the  General 
Highway  Act,  5  &  6  W.  4,  c.  50.  The  justices  under  that  section  may 
order  the  indictment  to  be  preferred  either  at  the  Quarter  Sessions  or 
at  the  Assizes :  and,  by  the  proviso,  an  indictment  preferred  at  Quar- 
ter Sessions  may  be  removed  by  certiorari.  But  no  power  is  given  to 
remove  an  indictment  preferred  at  the  Assizes.     Sect.  107  enacts  thai 
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no  <*  matter  or  thing  done  or  transacted  in  or  relative  to  the  execotion 
of  this  Act,  shall"  "be  removed  or  removable"  "by  certiorari,"  Tak- 
ing the  two  sections  together,  it  seems  that  the  certiorari  may  go  to 
remove  from  Quarter  Sessions,  but  not  from  the  Assizes.  [Crohptov, 
J. — ^Expr'^ss  words  are  wanted  to  take  away  certiorari.  Lord  Camp- 
bell, C.  fi. — It  would  be  very  odd  if  you  could  remove  from  one  and 
not  from  the  other.]  The  Quarter  Sessions  is  a  Court  of  lower  rank 
than  that  of  the  Assizes.  [Cbompton,  J. — A  power  of  reviewing  is 
desirable.  Lord  Campbell,  G.  J. — The  indictment  is  ordered  under 
the  Act ;  but  it  is  found  at  common  law ;  the  case  therefore  is  not 
within  sect.  107.] 
Per  CuRUM.(a)  Rule  refu8ed.(i) 

(a)  Lord  CampbeU,  C.  J.,  Erie  and  CromptoBi  Js.    Wightmui,  J.,  luid  left  th«  Court 
(6)  See  sUt  18  &  17  Viet  o.  30,  as.  4  to  8. 


♦/Lioi  *STOESSIGER  v.  The  SOUTH  EASTERN  Railway  Comptnj. 
^^J  April  21. 

Cy  being  indebted  to  G.  in  more  tban  102.,  frmmed  a  doenment,  directed  to  bimeelf,  orderiaj 
bimaelfy  three  monfcha  after  date,  to  "pay  to  my  order"  the  amount  The  doenment  had  the 
atamp  proper  for  a  hiU  of  exchange  of  that  amount  and  length  of  time,  and  waa  in  all  recpecti 
like  a  bill  of  exchange,  except  that  there  waa  no  drawer'a  name.  C.  wrote  on  it  hia  aeeeptanoe, 
and  oauaed  it  to  be  forwarded  in  a  parcel,  directed  to  G.,  by  a  common  carrier,  in  order  that  0 
might  add  hia  name  aa  drawer. 

On  an  action  againat  the  carrier  for  the  loaa  of  other  gooda,  of  leaa  Talne  than  10/.,  eontaintd  fa 
the  aame  parcel,  the  defence  waa  that  the  parcel  contained  a  bill,  order,  notice,  aecnrity  for  pay* 
ment  of  money,  or  writing  of  Talne,  exceeding  102.,  and  that  no  notice  had  been  gireo  of  tk 
eontents,  or  increaaed  rate  of  carriage  paid  or  contracted  for,  thongh  the  earner  had  pvUidy 
exhibited  in  hia  office  a  notice  requiring  anch  increaaed  rate  for  artiolea  within  atat  11  0. 4  4 
1  W.  4,  c.  68,  a.  1.  The  Jury  fonnd  that  the  incomplete  bill  waa  not,  at  the  time  of  the  delirciy 
to  the  carrier,  of  any  ralue. 

Held :  that  it  waa  not  a  bill,  order,  note,  aecnrity  for  payment  of  money,  nor  writing  of  any  talae^ 
at  the  time  of  such  delivery. 

Qiuere,  per  Erie,  J.,  whether,  if  the  Jury  had  found  the  ralue  in  fact^  anch  finding  oonld  er  eoald 
not  have  been  anpported. 

The  declaration  stated  that  defendants  were  proprietors  of  a  railway, 
to  wit,  a  railway  from  Strood  in  Kent  to  London,  and  were  common 
carriers  of  goods  and  chattels  for  hire :  and  plaintiff  caused  to  be  deli- 
vered  to  defendants,  as  such  common  carriers,  a  certain  parcel  and  diren 
goods  and  chattels  of  plaintiff  contained  therein,  to  wit.  certain  papers 
and  documents  of  small  value,  and  the  sum  of  91.  10s,  in  cash,  to  be 
safely  and  securely  carried  and  conveyed  for  plaintiff  by  defendantd 
from  Strood  upon  the  said  railway,  and  upon  and  by  other  railways  and 
conveyances,  and  to  be  caused  by  defendants  to  be  safely  and  securely 
delivered  for  plaintiff  to  the  consignee  of  the  said  parcel,  to  wit,  one 
Gideon  Goold,  at  a  certain  other  place,  to  wit,  Birmingham,  for  certain 
reasonable  reward :  yet  defendants,  not  regarding  their  duty  as  such 
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common  carriers,  bat  contriving,  &c.,  *did  not  nor  would  safely  r«pr|x 
or  securely  carry,  &c.,  the  parcel  to  Birmingham,  nor  there  cause  *- 
the  same  to  be  safely  and  securely  delivered  for  plaintiff  to  the  con- 
signee, but,  being  such  carriers,  so  carelessly  and  negligently  conducted 
themselves  in  the  premises  that,  by  and  through  the  carelessness,  negli- 
gence, and  improper  conduct  of  defendants  in  that  behalf,  the  said 
parcel  was  opened  after  the  same  had  been  delivered  to  defendants  as 
aforesaid,  and  before  the  same  was  delivered  to  the  consignee :  and  the 
Raid  sum  of  92.  10«.  in  cash,  being  part  of  the  contents  of  the  said 
parcel,  was  abstracted  therefrom  by  some  person  or  persons  whose  names 
or  name  are  to  plaintiff  unknown :  and  the  parcel  and  part  only  of  the 
Baid  goods  and  chattels  contained  therein,  to  wit,  the  said  papers  and 
documents  of  small  value,  were  delivered  to  said  consignee ;  and  the 
residue  of  the  goods  and  chattels  contained  in  the  parcel,  to  wit,  the 
said  sum  of  91.  10s.  in  cash,  was  never  delivered  to  the  consignee : 
whereby  the  said  sum  of  9Z.  10s.  was  not  safely  or  securely  carried  or 
conveyed,  or  caused  to  be  delivered  as  aforesaid,  but  became  and  is 
wholly  lost  to  plaintiff. 

The  only  plea  material  to  the  decision  of  the  Court  was  the  third, 
which  was  as  follows. 

That  the  said  parcel,  at  the  time  of  the  said  delivery  thereof  to  and 
receipt  by  defendants  of  the  same,  contained  property  of  a  certain  de* 
scription,  to  wit,  money  and  current  coin  of  the  realm,  and  a  bill  of 
exchange  for  the  payment  of  money ;  and  the  value  of  the  same  ez« 
ceeded  the  sum  of  101. :  and  that  the  said  parcel,  with  its  said  contents, 
was  delivered  to  defendants,  as  common  carriers  of  goods  by  land,  to 
be  by  them  conveyed  and  ^carried  as  in  the  declaration  mention-  r^ccp^ 
ed  at  a  certain  office  or  receiving-house  of  defendants  for  the  *- 
receipt  of  goods  to  be  carried  by  them,  as  such  carriers  as  aforesaid. 
That,  before  and  at  the  time  when  the  said  parcel  with  its  said  contents 
were  so  delivered  at  the  said  office  or  receiving-house,  defendants  had 
caused  to  be  affixed,  and  there  was  then  affixed,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  in  legible  letters  or  cha- 
racters, in  a  public  and  conspicuous  part  of  the  said  office  or  receiving- 
house,  a  notice  stating  that  a  certain  increased  rate  of  charge  therein 
mentioned  was  required  to  be  paid,  over  and  above  the  ordinary  rate 
of  carriage,  for  the  safe  conveyance  of  certain  articles  in  the  said  no- 
tice mentioned ;  and  among  which  money  and  bills  of  exchange  were 
included  and  stated.  That  the  nature  and  value  of  the  said  contents 
of  the  said  parcel  were  not  declared  by  plaintiff  or  by  the  person  who 
Bent  or  delivered  the  said  parcel  and  its  contents  at  the  said  office  or 
receiving-house ;  nor  was  the  said  increased  charge,  nor  any  engage- 
ment to  pay  the  same,  accepted  by  the  person  receiving  the  same  at 
the  said  office  or  receiving-house. 
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Replication.  That  the  value  of  the  said  parcel,  and  its. contents,  did 
not  exceed  the  sum  of  102. 

Issue  thereon. 

On  the  trial,  before  Crompton,  J.,  at  the  Westminster  Sittings  in 
last  Michaelmas  Term,  the  following  facts  appeared.  The  plaintiff  was 
a  commercial  traveller  in  the  employment  of  Gideon  Goold,  named  in 
the  declaration,  who  resided  at  Birmingham.  A  person  named  Crutten- 
den,  residing  at  Chatham,  being  indebted  to  Goold  to  the  amount  of 
i^Rrni  ^^^*  ^^^''  S^^®  ^^  ^^®  plaintiff  at  "^Chatham,  to  be  by  him  trans- 
-'  mitted  to  Goold,  an  instrument  of  which  the  following  is  a  copj: 

Xll:  10:  0.  Birmingham,  Sept.  1852. 

Three  months  after  date  pay  to  my  order  the  sum  of  eleven  pounds 
10a.,  value  received. 

Mr.  Cruttenden,  Jeweller,  &c.,  Chatham. 

[Across  the  face  of  this  instrument  was  written  <<  Accepted  payable 
at  Bank.     G.  Ceuttbnden."] 

Goold  was  to  complete  this  instrument,  which  was  stamped  with  a  tvo 
shilling  bill  stamp,  by  signing  his  own  name  as  drawer.  The  plaintiff 
had  no  authority  to  draw  or  accept  bills  for  Goold.  He  according); 
enclosed  the  document,  together  with  gold  and  silver  to  the  amount  of 
92.  10^.,  on  account  of  a  private  debt  of  his  own  to  Goold,  in  a  parcel, 
which  he  directed  to  Goold  at  Birmingham,  and  delivered  to  defendants, 
at  their  station  at  Strood,  to  be  carried ;  and  which  they  received  for 
that  purpose.  There  was  affixed,  in  a  conspicuous  part  of  the  offic« 
where  the  parcel  was  received,  a  notice,  requiring  an  increased  rate  of 
charge,  according  to  stat.  11  G.  4  and  1  W.  4,  c.  68,  ss.  1  and  2,  for 
the  articles  specified  in  sect.  1.  No  notice  of  the  value  or  contents  of 
the  parcel  was  given,  nor  any  increased  rate  paid  or  agreed  for.  The 
cash  was  abstractod  from  the  parcel,  by  some  means  which  did  not  ap- 
pear, before  it  reached  Goold:  the  remainder  of  the  contents  came 
safely  to  hand. 

On  this  evidence,  the  counsel  for  the  defendants  contended  that  the 
parcel  contained,  within  the  meaning  of  the  Carriers'  Act,  stat.  11  G< 
4  &  1  W.  4,  c.  68,  s.  1,  gold  or  silver  coin  of  the  realm,  and  a  bill, 
note,  or  security  for  payment  of  money,  or  writing,  the  value  of  the 
^..n^  whole  exceeding  10/.,  and  that,  no  notice  of  the  *value  or  con- 
-*  tents  having  been  given,  or  increased  rate  paid  or  contracted  for, 
the  defendants  were  not  liable  for  the  loss.  The  plaintiff's  connsel 
contended  that  the  document,  being  incomplete,  was  of  no  value  as  a 
security  or  writing,  and  that  therefore  the  parcel  contained  no  articles, 
within  the  meaning  of  the  statute,  of  the  value  of  more  than  9/.  10«. 
The  learned  Judge  directed  a  verdict  for  the  plaintiff  for  9/.  10«.,  re- 
serving leave  to  move  to  enter  the  verdict  for  the  defendant  if  the  skele- 
ton bill  was  an  article  within  the  Carriers'  Act,  and  was  of  such  a  valuo 
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86  to  make  together  with  9Z.  10s.  more  than  102.  It  was  agreed  that 
the  jury  were  to  be  taken  as  finding,  so  far  as  it  was  a  question  for 
them,  that  the  writing  was  of  no  value. 

In  last  Michaelmas  Term,  Willes  obtained  a  rule  nisi  accordingly. 

Alfred  WUla  now  showed  cause. — ^The  question  is,  whether  this  docu* 
nent  was  of  any  value  as  a  bill  or  note,  security  or  writing,  within  the 
meaning  of  the  statute.  It  was  not  a  bill  of  exchange ;  for  there  was 
no  drawer.  Nor  was  it  a  promissory  note.  In  Peto  v.  Reynolds,  9 
Exch.  410,f  a  person  drew  a  bill  of  exchange  without  any  direction ; 
and  another  person  accepted  it  in  defendant's  name,  professing  to  do  so 
as  agent  for  defendant.  The  Court  appeared  disposed  to  consider  that 
this  was  not  a  bill  of  exchange,  though,  if  the  defendant  ratified  the 
promise  to  pay,  it  might  be  treated  as  his  promissory  note.  But  there 
the  docament,  whether  a  bill  or  promissory  note,  was  a  promise  bj  a 
person  named,  to  pay  to  the  order  of  another  named :  here  Goold  has 
not  become  a  party  in  any  way ;  nor  is  he  named.  There  is  neither 
drawer  or  payee.  The  *only  name  on  the  document  is  that  of  r«c;-j 
Cruttenden ;  and  he  does  not  engage  to  pay,  except  to  the  order  ^ 
of  a  person  not  named,  and  who  has  in  fact  made  no  order.  Crutten- 
den cannot  have  meant  to  pay  the  bearer  generally.  [Lord  Campbell, 
C.  J.— That  would  be  utterly  contrary  to  his  meaning  in  fact.  Willes 
said  that  he  would  ofier  no  argument  in  favour  of  its  being  a  promissory 
note,  bat  would  avail  himself  of  that  point,  should  the  Court  think  it 
tenable.]  Nor  does  it  fall  under  the  head  of  "  securities  for  payment 
of  money."  In  Rex  v.  Hart,  6  C.  &  P.  106  (E.  C.  L.  B.  vol.  25),  a 
person  signed  a  blank  acceptance  on  a  paper  which  had  a  six  shilling 
stamp :  it  was  afterwards  taken  away  and  filled  up  as  a  bill  of  exchange 
for  5002.  Littledale,  J.,  Bolland,  B.,  and  Bosanquet,  J.,  held  that  this, 
at  the  time  of  such  taking,  was  not  a  "  bill,  note,  warrant,  order,  or 
other  security  whatsoever  for  money  or  for  payment  of  money,"  within 
Stat.  7  &  8  Gr.  4,  c.  29,  s.  5.  Littledale,  J.,  said  that  the  instrument 
was  "only  in  a  sort  of  embryo  state."  [Lord  Campbell,  C.  J. — ^No 
amount  was  there  named  when  the  document  was  taken.]  That  would 
hare  made  no  difference :  the  security,  when  completed,  would  have 
been  effectual  for  any  amount  that  might  be  inserted  within  the  limit 
of  the  stamp ;  Bussell  v,  Longstaffe,  2  Doug.  514.(a)  [Lord  Camp- 
bell, C.  J. — It  is  more  like  an  authority  for  making  a  security  than 
&D  actaal  security.]  Further,  if  it  is  contended  that  this  was  a  writing 
of  the  valae  of  112.  10a.,  the  answer  is  that  the  value  which  is  to  bring 
the  case  within  the  statute  must  be  a  value  existing  at  the  time  of 
the  delivery  to  the  carrier.  But,  as  no  one  had  authority  to  complete 
the  instrument  besides  Goold,  the  paper  could  never  acquire  any  value 
*uU  it  reached  Goold's  hands,  that  is,  till  the  duty  of  the  carrier  r^rec 
^M  over.    The  value  at  the  time  of  the  delivery,  was  merely  that  '•  ' 

(a)  S«e  Abrahama  «.  SklDner,  12  A.  A  B.  763  (B.  C.  L.  R.  vol  40) 
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of  the  paper ;  no  value  derived  from  the  writing  on  it  existed  at  tbat 
time.  The  supposed  value  is  in  the  piece  of  paper  plu$  the  authority 
to  do  something  to  it  which  has  not  been  done  here.  The  piece  of 
paper  was  sent  by  the  carrier ;  the  authority  could  not  be  sent :  and 
neither  of  these  elements  apart  from  the  other  is  sufficient  to  make  the 
instrument  of  value.  A  similar  reasoning  was  pursued  in  Rex  v.  Clark, 
Buss.  &  R.  181.  There  are  many  cases  in  which  a  party  to  an  incom- 
plete instrument  becomes  liable  upon  the  completion ;  Schultz  v.  Astley, 
2  New  Ca.  544,  is  an  instance,  and  represents  a  class  of  cases.  But  the 
liability  never  arises,  and  consequently  the  value  of  the  instrument 
never  is  created,  unless  the  completion  is  by  an  authorized  party.  Sap> 
pose  this  instrument  to  have  been  lost,  no  one  except  by  means  of  for- 
gery, or  at  least  of  some  fraud,  like  that  in  Regina  v.  White,  1  Den. 
Cr..  C.  208,  could  make  it  available.  [Lord  Campbell,  C.  J.— Yoa 
need  not  labour  to  show  that  a  person  having  no  authority  to  sign  it 
would  commit  a  forgery  in  doing  so.(a)  Crompton,  J. — If  Goold  had 
died  during  the  transit,  could  his  executors  have  completed  the  instm- 
tnent  7]  They  could  not.  In  whose  name  could  they  sign  ?  [Lord 
Campbell,  C.  J. — If  the  carrier  had  lost  the  paper,  could  Goold  haTe 
recovered  the  sum  named  in  it  by  an  action  for  damages  against  the 
carrier  ?]  He  could  not.  And  this  shows  that  the  object  of  the  statute 
^ren-i  docs  uot  rcquiro  the  interpretation  for  *which  the  defendants 
^  must  contend ;  because,  if  the  instrument  be  worthless,  the  cat 
rier  requires  no  protection  from  the  consequences  of  its  loss. 

WtlleSj  contri. — ^From  the  list  of  articles  in  sect.  1,  it  appears  that 
the  Legislature  did  not  mean  to  confine  the  provision  to  such  things  as 
are  valuable  in  the  hands  of  every  person :  gold  and  silver  are  so ;  but 
"  writings"  and  "  title  deeds,"  though  very  valuable  to  their  owners, 
are  commonly  worthless  to  others.  Therefore  the  Court  will  not  inquire 
to  whom  this  paper  was  valuable.  After  the  paper  left  Cruttenden's 
hands,  any  one  deriving  authority  from  Goold  might  make  it  complete 
and  valuable.  In  the  case  put  by  Crompton,  J.,  Goold's  executors  or 
administrators  could  have  signed  it ;  Murray  v.  The  East  India  Com- 
pany, 5  B.  &  Aid.  204  (E.  C.  L.  B.  vol.  7),  seems  to  go  as  far  as  that 
In  Schultz  V.  Astley,  2  New  Ca.  544,  it  was  held  that  the  condnct  of 
the  acceptor  gave  such  authority  even  to  a  stranger.  [Crompton,  J.«- 
That  case  goes  to  the  utmost  extent  of  the  law.]  But  it  is  enough 
that  the  paper  was  valuable  as  a  writing ;  it  was  that  which  the  creditor 
might  use,  and  might  obtain  money  for  by  discounting  it.  Farther, 
suppose  the  paper  to  have  got  into  the  hands  of  a  bon&  fide  transferee. 
[Lord  Campbell,  C.  J. — ^How  could  that  possibly  happen  withoat  its 
passing  through  Goold*8  hands  ?  ]  It  is  not  probable,  but  it  seems  not 
impossible ;  the  cases  are  collected  in  Mr.  Smith's  note  (1  Lead.  Cap 

(a)  S«e  Bex  «.  Bateman,  note   b)  to  Regina  v.  Wilion,  2  C.  4  K.  539  (S.  a  L.  B.  vol  ei)i 
Bex  V.  Birkett^  Bum.  4  B.  8S. 
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258)  to  Miller  v.  Race,  1  Burr.  452.     [Wightman,  J. — If  a  man  found 
it,  and  inserted  his  own  name,  and  endorsed  it  over  for  value,  might 
the  endorsee  recover  on  it  ?]     That  might  be  ♦maintained. (a)  r^^^ ^7 
[Lord  Campbell,  C.  J.,  referred  to  Young  t;.  Grote,  4  Bing.  253  ^ 
(E.  C.  L.  R.  vol.  18, 15).] 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  rule  ought  to  be  dis- 
charged. The  case  of  the  defendants  is  clearly  untenable  unless  this 
paper  can  be  brought  within  sect.  1  of  the  Carriers'  Act,  11  6.  4  k  1 
W.  4,  c.  68.  It  must  be  shown  to  be  a  bill,  order,  note,  or  security  for 
payment  of  money,  or  writing,  of  such  value  as  to  make  up,  with  the 
9/.  10«.,  more  than  102.  It  is  not  a  bill  of  exchange  ;  there  is  neither 
drawer  nor  payee.  Nor  is  it  a  promissory  note  to  pay  any  one  who 
might  happen  to  be  the  bearer ;  that  Gruttenden  should  become  liable 
generally  to  the  bearer  was  quite  contrary  to  his  intention.  Nor  is  it 
a  security  for  money ;  for  we  must  look  at  the  time  of  the  delivery  to 
the  carrier ;  and  at  that  time  nothing  could  be  claimed  on  it.  I  think 
it  is  a  writing  ;  it  would  be  very  difficult  to  define  a  writing  so  as  not 
to  include  this  paper.  Then  the  question  is  as  to  the  value.  If  this 
vriting  possess  any  value  beyond  that  of  the  paper  material,  that  value 
most  be  11/.  10s.  Now  can  it  be  said  that  the  writing  bore  that  value 
at  the  time  of  its  delivery  to  the  carrier  ?  I  do  not  see  that  it  was  of 
intrinsic  value  to  any  person.  It  empowered  a  particular  individual  to 
claim  to  that  amount,  by  putting  his  name  to  it ;  but  that  ha^  not  been 
in  fact  done  by  the  individual,  Qoold.  I  cannot  agree  that  the  execu- 
tors of  Goold  could  have  made  it  valuable  by  putting  to  it  his  name,  or 
their  own,  or  any  name  whatever.  Nor  could  any  one  have  bestowed 
ralue  on  it,  who,  not  being  contemplated  by  Cruttenden,  had  found  it. 
It  is  therefore  in  entire  ^accordance  with  all  the  authorities,  to  r«rco 
hold  that  this  writing  was  of  no  value  at  the  time  of  its  delivery  *- 
to  the  carrier. 

WiQHTMAN,  J. — The  question  is,  whether  that  which  beyond  all 
doobt  was  a  writing  was,  at  the  time  of  its  delivery  to  the  carrier,  of 
a  value  exceeding  10/.  The  fallacy  of  the  argument  lies  in  attempting 
to  make  the  power  of  conferring  the  value  at  the  end  of  the  destined 
carriage  the  criterion  of  the  value  at  the  time  of  the  delivery.  I  think 
the  rule  should  be  discharged. 

Erle,  J. — I  am  of  the  same  opinion.  This  being  an  imperfect  in- 
strument, and  not  a  complete  bill,  order,  note,  or  security  for  money, 
hut  clearly  a  writing,  we  are  not  bound  to  say  that,  in  point  of  law,  it 
vas  of  value.  I  use  that  expression,  because  it  may  be  that,  this 
being,  except  for  the  absence  of  the  name  of  the  drawer,  an  accepted 
bill  of  exchange,  a  jury  may  in  a  similar  case  find  that  the  writing  is 
of  Take ;  and  I  do  not  wish  to  preclude  myself  from  considering 
irhether  such  a  finding  might  not  be  sustained. 

(a)  See  contrft,  Awde  v.  DUon,  6  Exeli.  SM^f 
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Crompton,  J. — ^I  am  of  the  same  opinion ;  and  I  have  no  remarks 
to  add.  Rule  discharged. 


^.,Q,  *ARTHUR  JULIAN  HARRIS  v.  ROBERT  CARTER  and 
J  ROBERT  BROOKS.    Apr^  24. 

Plaintiffi  a  sailor,  aigfoed  articles,  for  a  royage  out  to  M.  and  home,  at  3L  per  month.  On  tbe 
arrival  of  the  ship  at  M.  several  of  the  erew  deserted.  The  captain,  to  indues  the  rest  to 
remain,  signed  fresh  articles  with  plaintiff  and  others  at  the  rate  of  8/.  per  month  for  the  home 
voyage.  Plaintiff  continued  in  the  vessel  till  her  arrival  home,  and  then  sued  the  shipovner 
for  work  and  laboar.  Defendant  paid  money  into  Conrt  at  the  rate  of  ZL  per  month.  PJaintiff 
claimed  to  he  paid  at  the  rate  of  6Z.  for  the  home  voyage.  On  the  trial,  there  was  some  erU 
denoe  that  at  M.  the  captain  had  consented  to  the  discharge  of  some  of  the  erew.  The  Jxkip 
asked  the  jury  if  the  pluntiff  himself  had  been  discharged  before  entering  into  the  fresh  stti- 
des.    On  their  answering  that  he  had  not,  the  Judge  directed  a  nonsuit. 

Held,  on  a  motion  for  a  rule  for  a  new  trial,  that  the  nonsuit  was  right ;  for  that  there  vti  no 
evidence  of  any  circumstances  to  free  the  plaintiff  from  his  original  contract,  so  as  to  enable 
him  to  give  consideration  for  the  fresh  promise  to  him,  or  to  authorize  the  captain  to  bind  the 
owners  by  such  a  contract 

Counts  for  work  and  labour,  and  on  accounts  stated.  Fleas:  1. 
Except  as  to  332.,  Never  indebted.  2.  As  to  382.,  Payment  into  Court. 
The  plaintiff  took  issue  on  the  first  plea,  and  took  the  monej  out  of 
Court  on  the  second. 

On  the  trial,  before  Piatt,  B.,  at  the  last  Liverpool  Assizes,  it  ap- 
peared that  the  plaintiff  was  a  sailor,  and  that  his  claim  was  against  the 
defendants,  as  owners  of  the  ship  Monteagle,  for  wages  on  a  voyage  oat 
to  Melbourne  and  home.  Before  sailing,  the  plaintiff  signed  articles  bj 
which  he  agreed  for  the  voyage,  out  and  home,  at  32.  per  month.  The  d^ 
fendants  had  paid  money  into  Court  at  that  rate  for  the  whole  voyage: 
the  plaintiff  claimed  to  be  paid  at  therate  of  62.  per  month  for  the 
homeward  voyage.  It  appeared  that,  on  the  arrival  of  the  vessel  at 
Melbourne,  many  of  the  crew  deserted :  the  captain,  to  induce  the  others 
to  stay,  promised  to  pay  62.  per  month  on  the  home  voyage,  and  signed 
fresh  articles  with  the  plaintiff  and  the  rest  of  the  remaining  crew  to 
that  effect.  After  this,  more  of  the  crew  deserted ;  the  captain  had 
*f^f{01  ^^™®  ^^  them  put  in  prison ;  *but,  being  unable  to  get  fresh 
^  hands,  he  finally  agreed  with  four  of  the  deserters  to  take  them 
out  of  prison,  and  pay  them  high  wages,  and  discharge  them  at  Bom- 
bay, if  they  would  work  the  vessel  so  far  home  as  that  port.  Thb  was 
accordingly  done ;  and  these  men  were  discharged  at  Bombay.  The 
plaintiff  served  on  the  whole  voyage  home  till  the  vessel  arrived  safe  in 
London. 

On  the  proof  of  these  facts,  the  learned  Judge  declared  his  opinion 
to  be  that  there  was  no  evidence  to  go  to  the  jury  in  support  of  the 
plaintiff's  claim.  The  plaintiff's  counsel  urged  that  there  was  eridence 
that  the  captain  had,  at  Melbourne,  consented  to  the  discharge  of  some 
of  the  crew,  and  had  thereby  improperly  increased  the  labours  of  the 
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plaintiff  and  those  who  remained  and  did  their  duty ;  which,  they  con- 
tended, might  form  a  consideration  for  a  fresh  promise.  The  learned 
Judge  refused  to  leave  any  question  to  the  jury,  except  as  to  whether 
the  plaintiff  himself  bad  been  discharged  before  the  fresh  contract. 
The  jury  having  answered  in  the  negative,  his  Lordship  directed  a  non* 
suit,  with  leave  to  move  to  enter  a  verdict. 

C,  Milward  now  moved  to  enter  a  verdict  pursuant  to  the  leave  re- 
seryed,  or  for  a  new  trial  on  the  ground  of  misdirection. — The  nonsuit 
proceeded  on  the  authority  of  Stilk  v,  Myrick,  2  Gampb.  317 :  but 
there  Lord  Ellenborough  says :  « If  they"  (the  crew  in  that  case)  «  had 
been  at  liberty  to  quit  the  vessel  at  Cronstadt,  the  case  would  have 
been  quite  different;  or  if  the  captain  had  capriciously  discharged 
the  two  men  who  were  wanting,  the  others  might  not  have  been  com- 
pellable to  take  the  whole  duty  *upon  themselves,  and  their  r^t^ft-t 
agreeing  to  do  so  might  have  been  a  sufficient  consideration  for  *- 
the  promise  of  an  advance  of  wages."  [Lord  Campbell,  C.  J. — If 
anything  had  occurred  to  relieve  the  plaintiff  from  the  engagement  he 
contracted  when  he  signed  the  articles  in  this  country,  he  might  enter 
into  a  fresh  contract.  What  is  it  that,  as  you  say,  set  him  free  ?] 
There  was  evidence  that  the  captain  discharged  at  least  one  of  the 
seamen  at  Melbourne :  that  should  have  been  left  to  the  jury. 
[WiQHTMAK,  J. — Do  you  contcud  that,  whenever  the  captain  on  a 
foreign  voyage  discharges  one  of  the  crew,  improperly  if  you  will,  all 
the  rest  are  at  liberty  to  leave  the  ship  ?]  Perhaps  not :  but,  if  there 
could  be  any  improper  discharge  of  any  portion  of  the  crew  which 
toold  set  the  remainder  free,  there  was  some  evidence  here  of  their 
being  set  free.  The  captain  might  have  exercised  the  powers  givea 
him  by  stat.  13  &;  14  Vict.  c.  93,  sects.  71,  72,  and  did  not.  It  is 
plain,  from  the  high  pay  given  to  the  deserters  who  went  on  to  Bombay, 
that  the  vessel  was  short-handed,  and  the  labour  of  the  plaintiff  and 
those  vho  did  their  duty  greatly  increased. 

Lord  Campbell,  G.  J. — I  am  of  opinion  that  the  nonsuit  was  most 
properly  entered,  and  ought  not  to  be  disturbed.  Had  the  plaintiff 
been  relieved  from  the  obligation  which  he  had  contracted  towards  the 
shipowners,  he  might  have  entered  into  a  fresh  contract,  and,  under 
6ome  circumstances,  the  captain  might  have  had  authority  to  bind  the 
owners  by  entering  into  a  fresh  agreement  on  their  behalf  with  him. 
Had  there,  for  instance,  been  an  entire  change  of  the  voyage  it  might 
have  been  so.  But  here  there  were  no  circumstances  of  that  kind. 
The  voyage  remained  the  same  voyage  for  *which  the  men  had  r^f-n^ 
shipped ;  there  was  no  consideration  for  a  promise  to  the  plain-  *- 
tiff;  and  the  captain  had  no  authority  to  bind  the  owners.  The  whole 
foundation  for  the  new  contract  was  the  desertion  at  Melbourne.  We 
need  not  consider  what  happened  afterwards  at  Bombay ;  for  that 
could  not  affect  the  contract  made  at  Melbourne.    Now  nothing  which 
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)iappened  at  Melbourne  oould  set  the  plaintiff  free,  or  be  any  considera- 
tion for  a  fresh  promise. 

I  cannot  altogether  agree  with  Lord  Ellenborough,  in  Stilk  v.  Myrick, 
2  Gampb.  317,  in  discarding  the  ground  of  public  policy  on  which  Lord 
Eenyon  relied  in  Harris  v.  Watson,  1  Peake's  N.  P.  G.  72 ;  for  I  think 
it  would  be  most  mischievous  to  commerce,  if  it  were  supposed  that 
captains  had  power,  under  such  circumstances,  to  bind  their  owners  bj 
a  promise  to  pay  more  than  was  agreed  for.     There  will  be  no  role. 

WiGHTMAN,  J.,  concurred. 

Erle,  J.,  concurred. 

Grompton,  J. — I  should  be  very  sorry  to  let  it  be  supposed  that 
there  was  the  least  doubt  in  this  case. 

Milward  took  nothing  by  his  motion. 


«flQi  *Sir  ROBERT  Et)WARD  WILMOT,  Baronet,  v.  JOSEPH 
^*^^J  ROSE.    ApHl25. 

8«ct.  11  of  the  Aot  "  To  regulate  the  sale  of  farming  itock  taken  in  execation,"  56  G.  3,  e.  .^, 
enacts  that  no  assignee  of  any  bankrupt  or  insolvent  debtor's  estate,  or  nnder  any  bill  of  lalti 
nor  any  purchaser  of  the  goods,  chattels,  stock,  or  crop  of  any  person  employed  in  hnsbacdiy. 
on  lands  let  to  farm,  shall  use  or  dispose  of  any  prodaoe  of  such  land  in  any  other  maDDer,  ftad 
for  any  other  purpose,  than  such  bankrupt,  insolvent,  or  other  person  so  employed  in  boj- 
bandry,  ought  to  have  used  or  disposed  of  the  same  if  there  had  been  no  bankruptcy,  SHigi- 
ment,  or  sale  made. 

Held :  that  this  prohibition  as  to  purchasers  is  not  oonflned  to  pnrchasers  under  an  execatioQ. 

This  was  an  action  brought  in  the  Gounty  Gourt  of  Derbyshire  holden 
at  Derby,  to  recoyer  252.     The  plaint  was  as  follows. 

«  Sir  Robert  Edward  Wilmot,  of,"  &c.,  «  baronet,  complains  of  Joseph 
Rose,  of,"  &c. :  <<For  that  the  said  Joseph  Rose,  having  become  or 
being  the  purchaser  of  a  crop  of  wheat  of  one  Thomas  Rose,  a  person 
engaged  in  husbandry,  on  lands  situate  in,"  &c.,  «  belonging  to  the  said 
Sir  R.  E.  Wilmot,  and  by  him  let  to  farm  to  the  said  Thomas  Rose,  he 
the  said  Joseph  Rose,  on  the  17th  day  of  September,  1853,  and  at 
divers  other  times  between,"  &c.,  «<  did  unlawfully  take,  use,  and  dispose 
of  the  straw  and  other  produce  of  the  said  lands,  contrary  to  the  mtn- 
ner,  and  for  other  than  the  purpose,  in  or  for  which  the  said  Thomas 
Rose  ought  to  have  taken,  used,  or  disposed  of  the  same  if  no  assign- 
ment thereof  had  been  executed  or  sale  thereof  made  contrary  to  the 
form  of  the  statute,"  &;c. :  <<  whereby  the  said  Sir  R.  E.  Wilmot  has 
sustained  damage,"  &c. 

The  cause  came  on  for  trial  before  the  judge  of  the  said  conrt  and  a 
jury,  on  25th  October,  1858.  On  the  trial,  the  following  facts  vcre 
proved  in  evidence. 

if^tiOA-y      By  an  agreement,  under  the  hands  of  the  plaintiff  *and  Thomas 
-'  Rose,  dated  26th  March,  1852,  plaintiff  had  demised  and  let  to 
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farm  to  Thomas  Rose,  at  the  rent  of  592.  15s.  4d.j  a  farm  and  lands, 
from  25th  Tf  arch  then  past,  for  one  year,  and  so  on  from  year  to  year, 
unless  and  until  notice,  &c.  The  letting  and  renting  to  be  upon  terms 
and  conditions,  one  of  which,  on  the  part  of  the  tenant,  is  in  the  words 
following :  <<  And  shall  not  be  at  liberty,  at  any  time  during  the  con- 
tinuance'of  this  agreement,  to  sell,  take,  or  carry  away,  or  otherwise 
dispose  of,  any  hay,  straw,  fodder,  vegetable  crops,  muck,  dung,  manure, 
or  compost,  which  shall  arise  or  be  made  and  produced  from  or  upon 
the  said  premises,  or  any  part  thereof ;  but,  from  time  to  time,  in  a 
good  and  husbandlike  manner,  to  spend,  spread,  use,  and  employ,  upon 
SQch  part  of  the  said  premises  as  may  be  most  proper  to  receive  the 
same,  all  such  muck,  dung,  manure,  and  compost  as  aforesaid;  and,  at  the 
expiration  of  this  agreement,  leave  on  the  said  premises,  for  the  benefit 
of  the  succeeding  tenant,  all  such  hay,  straw,  fodder,  muck,  dung, 
manure,  and  compost  as  shall  have  arisen  or  been  made  upon  or  from 
the  said  premises,  or  have  been  brought  thereon,  and  which  shall  not 
hare  been  eaten,  consumed,  spent,  spread,  or  employed  on  the  said  pre- 
mises, as  aforesaid,  without  receiving  any  compensation  for  the  same, 
either  from  the  landlord  or  succeeding  tenant,  except  such  sum  or  sums 
of  money  as  two  indifferent  persons,*'  &c.  (to  be  chosen  by  the  parties, 
and  to  name  an  umpire),  <<  shall  determine  to  be  the  fair  value  of  the 
hay,  straw,  and  manure  of  the  last  year's  produce  to  consume  on  the 
said  premises :"  with  provision  for  the  case  of  either  party  refusing  to 
name  a  referee. 

Thomas  Rose,  after  the  execution  of  the  lease,  entered  *into  r^ir/^r 
possession,  and  became  and  was  the  occupier,  of  the  farm  and  ^ 
hinds,  and,  from  thence,  until  and  at  the  time  of  the  sale  and  removal 
of  the  wheat  and  straw  after  mentioned,  continued  in  such  occupation 
and  possession,  and  was,  during  all  that  time,  engaged  or  employed  in 
husbandry,  on  the  said  farm  and  lands,  by  virtue  of  the  said  demise, 
and  on  the  terms  of  the  said  lease.  After  the  said  occupation  had  con- 
tinned  as  aforesaid  for  more  than  a  year,  that  is  to  say  on  the  80th 
August,  1858,  a  sale  of  the  goods,  chattels,  and  effects  then  being  in 
and  upon  the  said  farm  and  lands,  including  the  crops  then  growing  and 
being  in  and  upon  the  said  farm  and  lands,  was  publicly  advertised  to 
take  place  by  public  auction  on  Sth  and  6th  September,  1853.  On  the 
morning  of  the  said  6th  September,  and  before  the  crops,  or  any  part 
thereof,  were  or  was  put  up  to  auction,  the  auctioneer  was  served  by 
the  agent  of  plaintiff,  duly  authorized  by  plaintiff,  with  a  notice  in  writ- 
ing, of  which  the  following  is  an  extract :  <<  I  am  directed  to  inform  you 
that  the  hay,  straw,  and  turnips  arising  from  Mr.  Rose's  crops  must  be 
consumed  on  the  premises,  according  to  his  agreement ;  and  to  which  I 
refer  you."  Which  notice  was  signed  by  the  agent  as  such.  At  a 
subsequent  part  of  the  same  6th  September,  the  sale  by  auction  of  the 
laid  goods,  chattels,  and  effects,  including  the  said  crops,  took  place  in 
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and  upon  the  said  farm  and  lands  :  and,  amongst  other  things,  a  crop 
of  wheat,  part  of  the  said  crops  so  then  growing  and  being  in  and  upon 
the  said  farm  and  lands,  was  put  np  to  auction  ;  and  defendant  then 
and  there  was,  and  was  duly  declared  to  be,  the  highest  bidder,  and  the 
purchaser  thereof.  The  said  crop  of  wheat  was,  on  the  day  last  afore- 
i^f-r^r^-y  Said,  ^aud  at  the  said  sale,  sold  to  defendant ;  and  defendant 
^  then  and  there  became  the  purchaser  thereof.  On  the  9tli  of 
the  same  month,  defendant  was  served  by  the  solicitors  and  agents  of 
plaintiff,  duly  authorized,  &c.,  with  a  notice,  from  which  the  following 
is  an  extract :  <<  As  solicitors  to  Sir  Robert  Edward  Wilmot,  of,"  fcc, 
«  we  hereby  beg  to  give  you  notice  that  any  hay,  straw,  fodder,  vege- 
tation crops,  muck,  dung,  manure,  or  compost,  lately  sold  on  the  farm 
now  or  lately  occupied  by  Mr.  Thomas  Rose,  of,"  &c.,  <<  held  under  the 
said  Sir  R.  E.  Wilmot,  cannot  be  legally  removed  from  the  said  farm, 
but  ought  to  be  consumed  thereon,  according  to  agreement  between  the 
said  Sir  R.  E.  Wilmot  and  the  said  Thomas  Rose.  And,  understanding 
that  yon  have  purchased  some  of  such  things,  we  hereby  further  give 
you  notice  not  to  remove  any  of  them,  or  to  deal  therewith  otherwise 
than  by  law  is  allowed ;  and  that  proceedings  at  law  will  be  taken 
against  you  should  you  act  contrary  to  this  notice."  Which  notice  was 
duly  signed  by  the  said  solicitors  as  such  agents. 

On  the  17th  of  the  same  September,  defendant  took  the  crop  of 
wheat,  including  the  straw  thereof,  then  being  in  and  upon  the  said 
farm  and  lands,  and  carried  away  the  wheat  and  straw  off  and  from  the 
said  lands,  against  the  will  of  plaintiff,  as  defendant  then  well  knew, 
and  in  express  defiance  of  the  remonstrances  of  plaintiff,  who  was  then 
and  there  present  in  person,  and  protested  to  defendant  against  the 
removal,  and  forbade  him  so  to  remove  the  same,  or  any  part  thereof. 

Defendant  did  not  offer  any  evidence ;  but  it  appeared  from  the  cross- 
examination  of  plaintiff's  witnesses  that  all  rent  due  to  the  plaintiff, 
up  to  29th  September  following  the  sale,  had  been  paid  in  advance, 
^.^--.  *and  that  he  had  accepted  a  guarantee  for  the  rent  up  to  Lad/ 
^^^J  Day,  1854. 

Jt  was  stated  by  plaintiS^s  attorney,  in  opening  the  case,  that  the  sale 
of  the  effects  took  place  under  a  mortgage  made  by  the  tenant  to  a  cr^ 
ditor  :  but  no  evidence  was  given  of  this  fact. 

Under  these  circumstances,  it  was  contended,  on  the  part  of  plaintiff, 
that  the  case  came  within  sect.  11  of  stat.  56  Q.  8,  c.  50.  The  Judge 
ruled  and  decided  that,  in  point  of  law,  having  regard  to  the  facts  proved, 
the  action  could  not  be  sustained :  and  he  thereupon  nonsuited  the 
plaintiff.     From  which  decision  the  plaintiff  now  appealed. 

jr.  Maeaulay^  for  the  appellants. — The  question  is  whether  sect.  11 
of  Stat.  56  6.  8,  c.  50,  is  confined  to  the  case  of  sales  under  an  execu- 
tion. It  enacts  that  no  assignee  of  any  bankrupt  or  insolvent's  estate, 
<(  nor  any  assignee  under  any  bill  of  sale,  nor  any  purchaser  of  the  goods, 


8  ELLIS  &  BLACKBURN.    Q.  B.  667 

ehattels,  stock  or  crop  of  any  person  or  persons  engaged  or  employed  in 
kasbandry,  or  any  lands  let  to  farm,  shall  take,  use,  or  dispose  of  any  hay 
straw,  grass  or  grasses,  turnips  or  other  roots,  or  any  other  produce  of 
Bach  lands,  or  any  manure,  compost,  ashes,  seaweed,  or  other  dressings 
intended  for  such  lands,  and  being  thereon,  in  any  other  manner,  and 
for  any  other  purpose,  than  such  bankrupt,  insolvent  debtor,  or  other 
person  so  employed  in  husbandry,  ought  to  have  taken,  used,  or  disposed 
of  the  same,  if  no  commission  of  bankruptcy  had  issued,  or  no  such 
assignment  or  assignments  had  been  executed,  or  sale  made/'  This  is 
m  terms  applicable  to  all  purchases.  It  is  true  that  the  title  of  the 
statute  is  <<  An  Act  to  regulate  the  sale  of  farming  stock  taken  r^^/.^ 
*in  execution."  [Lord  Campbell,  C.  J. — The  title  of  a  statute,  ^ 
27  6.  3,  c.  44,  was  relied  upon  in  Free  v.  Burgoyne,  5  B.  &  C.  400  (E. 
C.  L.  R.  vol.  11).  The  first  ten  sections  of  stat.  56  G.  3,  c.  50,  cer- 
tainly relate  to  crops  and  produce  in  the  hands  of  the  sheriff.  But  sect. 
11  relates  to  a  different  subject-matter.  The  sheriff  could  have  nothing 
to  do  with  the  acts  of  the  assignee  of  a  bankrupt  or  insolvent.  And, 
farther,  the  enactment  of  sect.  11  is,  that  the  purchaser  may  not  dis- 
pose of  the  goods  otherwise  than  the  tenant  might ;  but  the  sections 
relating  to  goods  taken  by  the  sheriff  provide  for  agreements  with  the 
sheriff.  [Lord  Campbell,  C.  J. — Is  sect.  11  confined  to  crops  growing 
on  the  farm  ?]  There  may  be  ground. for  so  holding ;  but  the  question 
is  not  important  in  this  case. 

Maniitify  contrsl. — Sect.  11  must  be  read  with  the  preceding  sections. 
Sect.  1  prohibits  the  sheriff,  after  notice,  from  carrying  off,  or  selling 
for  the  purpose  of  being  carried  off,  the  farm  any  straw,  &c.,  the  produce 
of  the  farm,  which,  by  agreement,  ought  not  to  be  taken  off;  but,  by 
sect.  3,  he  may  sell  it  upon  the  purchaser  agreeing  to  expend  it  as,  by 
custom  or  agreement,  it  might  be  expended.  Now,  had  the  enactments 
stopped  there,  they  might  possibly  be  understood  as,  by  implication, 
prohibiting  the  purchaser  from  carrying  away  the  produce ;  but  it  was, 
apparently,  not  thought  safe  to  leave  this  to  implication  ;  and,  accord- 
ingly, sect.  11  contains  an  express  prohibition ;  and  this  section,  further, 
enables  the  purchaser  to  enter  upon  tho  farm  and  there  expend  the  pro* 
Juce,  which  otherwise  he  could  not  do  without  committing  a  trespass. 
*[Crompton,  J. — It  looks  as  if  the  Legislature,  after  providing  r^rcq 
for  produce  taken  by  the  sheriff,  thought  it  necessary  to  add  provis-  ^ 
ions  for  produce  taken  by  assignees  of  any  kind.]  Had  that  been  so,  the 
enactments  would  have  been  similar.  If  the  construction  on  the  other  side 
be  correct,  a  purchaser,  by  sample,  in  the  market,  of  growing  crops  would 
not  be  safe.  In  Ridgway  v.  Lord  Strafford,  6Exch.  404,t  a  landlord  was 
held  liable  to  his  tenant  in  damages  for  selling  distrained  hay  and  manure, 
subject  to  the  condition  of  its  being  consumed  on  the  farm,  as  by  the 
lease  between  the  two  it  ought  to  have  been ;  the  consequence  was  that, 
owing  to  the  sale  having  been  subjected  to  this  condition,  the  articles 
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sold  realized  less  than  their  full  price.  Now,  had  sect.  11  been  general, 
it  would  have  protected  this  sale,  inasmuch  as  an  unconditional  sale 
would  have  been  illegal.  [Crohpton,  J. — That  section  does  noUappear 
to  have  been  brought  before  the  Court.]  The  statute  was  under  dis- 
cussion ;  sect.  II  can  hardly  have  escaped  notice.  [Lord  Campbell, 
C.  J. — How  do  you  get  rid  of  the  words  "  any"  bill  of  sale,  and  "any" 
purchaser.]  They  are  meant  to  extend  the  provision  to  any  sale  what- 
ever of  produce  taken  in  execution.  [Erle,  J. — That  is  provided  for 
before.]    Not  as  to  the  acts  of  purchasers. 

Lord  Campbell,  G.  J. — I  think  the  nonsuit  was  wrong.  It  pro- 
ceeded on  the  ground  that  sect.  11  is  confined  to  purchasers  of  what 
has  been  taken  in  execution.  I  think  it  is  not  so  confined.  The  title 
and  preamble  do  indeed  contemplate  only  sales  under  execution :  and, 
^.-^^  if  the  words  of  sect.  11  admitted  of  any  reasonable  doubt,  we 
^  *would  look  to  the  title  and  preamble,  and  endeavour  to  constnie 
the  enactments  consistently  with  them.  This  mode  of  construing  a 
statute  has  been  resorted  to  in  the  case  of  the  statute  limiting  the  time 
for  commencing  suits  in  Ecclesiastical  Courts.(a)  But,  though  the  Act 
now  before  us  is  a  bad — I  fear  I  must  add,  not  an  unfair — specimen  of 
legislation,  we  cannot  get  rid  of  the  words.  Mr.  Manuty  would  con- 
fine them  to  sales  under  any  execution ;  but  that  is  really  varying  the 
language  of  sect.  11,  which  must  be  enforced,  though  it  goes  far  beyond 
the  title  and  the  preamble :  it  comprehends  <^  any  bill  of  sale,"  and 
«( any  purchaser,*'  and  is  not  even  confined  to  purchasers,  for  it  com- 
prehends the  assignees  of  bankrupts  and  insolvents.  How  then  can  we 
confine  the  enactment  to  sales  under  executions  7  I  think,  therefore, 
that  the  Judge  was  wrong  in  holding  that  the  enactment  was  so  confined. 
We  are  not  bound  to  say  that  the  plaintiff's  case  could  be  made  oat; 
we  say  only  that  his  case  was  not  defeated  by  this  objection.  I  cannot 
find  that  such  a  construction  has  been  upheld  in  any  previous  case: 
Bidgway  v.  Lord  Strafford,  6  Exch.  404,t  is  not  an  authority  on  the 
construction  of  sect.  11 ;  that  section  was  not  brought  before  the  Coart 

Erle,  J.(i) — I  also  am  of  opinion  that  this  nonsuit  was  wrong.  The 
question  is,  Whether  sect.  11  of  stat.  56  G.  S,  c.  50,  gives  the  plaintiff 
the  rights  for  which  he  contends :  that  is,  whether  it  prohibits  the 
purchaser  of  a  tenant's  crop  of  hay  or  straw  on  the  farm  from  carrying 
it  off  the  farm  contrary  to  the  terms  of  the  lease.  The  words  of  the 
n.^^^'i-y  section  are  unqualified ;  they  ^prohibit  any  purchaser  from  nsiog 
-*  the  hay,  &c.,  otherwise  than  the  seller  could  have  used  it.  No 
doubt,  if  the  section  stood  by  itself,  the  prohibition  must  have  been 
construed  as  absolute.  But  it  is  suggested  that  the  statute  professes 
to  relate  altogether  to  goods  taken  under  execution ;  and  Mr.  ifaniitg 
goes  through  the  preceding  clauses  which  apply  to  such  goods.    Then 

(<i)  27  G.  3,  0.  44.    See  Free  v.  Bnrgoyne,  5  B.  A  C.  400  (E.  C.  L.  R.  roL  11). 
(6)  WightmaB,  J.,  had  left  the  Court 
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he  says  that  sect.  11  may  be  accounted  for  on  this  view ;  for  that  it  is 
inserted  for  the  purpose  of  preventing  the  purchaser  of  the  stock,  sold 
under  an  execution,  from  taking  it  off  the  farm,  the  preceding  sections 
controlling  only  the  acts  of  the  sheriff.  At  first  I  thought  there  was 
ireight  in  this  argument :  but  I  find  that  the  supposed  object  is  already 
secared  by  sect.  4 ;  for  the  sheriff,  by  sect.  3,  is  to  sell  subject  to  the 
agreement  between  landlord  and  tenant  or  the  custom ;  and  then  sect. 
4  enables  the  landlord  to  recover  damages,  by  action  in  the  name  of  the 
sheriff,  for  the  breach  of  the  agreement  with  the  sheriff.  That,  in 
effect,  does  prohibit  the  purchaser  under  an  execution  from  carrying  off 
the  stock  contrary  to  the  terms  of  the  holding.  So  that,  unless  we 
put  upon  sect.  11  the  plain  construction  resulting  from  its  language,  we 
gire  it  no  operation.  It  prohibits  the  party  who  purchases  farming 
stock,  being  on  the  land,  from  using  it  contrary  to  the  terms  of  the 
letting.  I  may  remark  that  this  sort  of  purchase  is  peculiar ;  scarcely 
any  one  would  make  it  without  inquiring  why  the  stock  was  sold  on  the 
land. 
Cbompton,  J. — ^The  case  is  clearly  within  the  11th  section. 

Appeal  allowed. 


♦JAMES    OTOOLE   v.  EDWARD   FRANCIS  BROWNE.  r^.^„ 

April  28.  •         t  ^^2 

0.,  being  then  possessed  of  personalty  only,  by  will  exeoated  in  1849,  after  bequests  of  money 
sod  ehattels,  added:  "all  the  rest*  residue,  and  remaider  of  my  goods,  chattels,  stock  in  trader 
Mtate,  and  effects,  of  what  nature  or  kind  soever,  not  hereinbefore  given  or  bequeathed,  I  give 
tod  bequeath  unto"  B.  and  T.,  executors  of  the  will,  "  to  hold  to  them,  the  said  B.  and  T.,  their 
exeeutors,  administrators,  and  assigns,"  upon  trust  to  "sell  and  dispose  thereof,"  and  call  in 
and  receive  all  debts,  "  and  place  the  moneys  arising  by  such  sale  or  disposal"  upon  Govem- 
meot  or  other  security,  receive  the  interest  and  dividends,  and  pay  the  same  to  testator's  wife 
for  life  during  her  widowhood ;  and,  if  she  died  or  married  again,  to  apply  the  same,  or  a  snfl- 
eient  part  thereof,  to  the  maintenance  of  his  children  till  they  should  come  of  age :  and,  when 
tbc  yoangest  should  come  of  age,  to  divide  the  said  residue  and  the  interest  equally  among 
tb«  children. 

AfVer  the  execution  of  the  will,  0.  purchased  land. 

Held  that,  under  f  tat  7  W.  4  A  1  Vict.  c.  26,  ss.  3,  24,  such  land  passed  by  the  residuary  clause. 

Ejectment  for  dwelling-house  and  land  in  Cheshire.  Defendant 
appeared  as  owner.  By  order  of  Coleridge,  J.,  and  by  consent,  the 
parties,  without  proceeding  to  trial,  stated  the  facts  for  the  opinion  of 
this  Court,  upon  a  case  which  was  substantially  as  follows. 

John  0*Toole,  the  testator  after  mentioned,  made  his  will  in  writing, 
dated  10th  November,  1849,  duly  signed  and  attested  as  required  to 
give  validity  to  a  testamentary  disposition.  By  the  will,  he  gave  to  a 
Bister  500Z. ;  to  a  brother  his  share  in  a  ship ;  to  William  Thompson^ 
an  executor  and  trustee  after  mentioned,  2002.;  to  Edward  Francis 
Browne,  also  aa  executor  and  trustee  after  mentioned,  1002.  (<  Also  I 
give  and  bequeath  unto  my  beloved  wife,  Eliza  OToole,  all  my  plate, 
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linen,  china,  household  goods,  and  furniture.  All  the  rest,  residue,  and 
remainder  of  my  goods,  chattels,  stock  in  trade,  estate,  and  effects,  of 
what  nature  or  kind  soever,  not  hereinbefore  given  or  bequeathed,  I 
give  and  bequeath  unto  the  said  Edward  Francis  Browne,  of,**  &c., 
^rmn-t  ^^and  William  Thompson,  of,"  &c. ;  *«<  To  hold  to  them,  the  said 
^  E.  F.  Browne  and  W.  Thompson,  their  executors,  administrators, 
and  assigns,  upon  this  special  trust  and  confidence  nevertheless,  that  is 
to  say,  that  they,  my  said  trustees,  or  the  survivor  of  them,  do  and 
shall,  as  soon  as  convenient  after  my  death,  sell  and  dispose  thereof, 
and  call  in  and  receive  all  such  debts,  sum  or  sums  of  money,  as  shall 
be  due  or  owing  to  me  at  the  time  of  my  death,  and  place  the  moneys 
arising  by  such  sale  or  disposal  upon  Government  or  other  good  and 
sufficient  security,  in  their  own  names,  and  in  such  manner  as  tbey 
shall  think  proper ;  and  also  in  trust  that  they  do  and  shall  receive  the 
interest  and  dividends  thereof,  from  time  to  time,  as  the  same  shall 
become  payable,  and  pay  the  same  unto  my  beloved  wife,  Eliza  OToole, 
during  her  lifetime,  and  as  long  as  she  remains  my  widow ;  and,  in  case 
my  said  wife  either  die  or  marry  again,  then  in  trust  that  they  shall 
pay,  apply,  and  dispose  of  the  same  aforesaid  interest  and  dividends  of 
such  moneys,  or  a  sufficient  part  thereof,  for  and  towards  the  sole  main- 
tenance, educatioui  and  support  of  my  children  now  living,  or  any  other 
child  or  children  that  my  said  wife  may  be  enceinte  with  at  the  time 
of  my  death,  until  my  said  children  shall  severally  and  respectively 
attain  their  said  ages  of  twenty-one  years ;  and,  when  the  youngest  of 
my  children  shall  have  attained  his  or  her  age  of  twenty-one  years,  ia 
trust  to  pay,  assign,  transfer,  and  convey  all  the  said  residue  of  my 
estate  and  effects,  with  the  interest,  dividends,  and  produce  thereof, 
equally  unto  and  amongst  all  my  said  children  then  living."  Direction 
that  neither  trustee  should  be  liable  for  losses,  nor  answerable  except 
for  his  own  acts ;  and  that  the  trustees  should  reiniburse  themselves  the 
*^711  I'^^so^'^^^c  *cost8,  &c.,  of  executing  the  will  and  trusts.  «  And, 
^  lastly,  I  do  hereby  nominate,  constitute,  and  appoint  my  said 
trustees,  the  said  E.  F.  Browne  and  W.  Thompson,  executors  of  this 
my  will  and  testament." 

At  the  time  of  the  execution  of  the  will,  the  children  of  the  testator 
then  living  were  the  plaintiff  James  O'Toole,  Mary  Elizabeth  0*Toole, 
Joseph  OToole,  and  Margaret  O'Toole :  and  there  is  also  another  child 
of  the  testator  now  living,  viz.  Mary  Alice  0*Toole,  who  was  bom  since 
the  date  of  the  will. 

W.  Thompson,  one  of  the  executors  and  trustees,  died  on  10th  Oc- 
tober, 1852.  Mr.  Browne,  the  other  executor  and  trustee,  is  the 
defendant  hereto. 

The  testator  died  on  80th  January,  1853,  without  having  revoked  or 
altered  his  will,  leaving  the  said  Eliza  O'Toole,  his  widow,  and  the 
several  children  above  named. 
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The  plaintiff,  James  0*TooIe|  is  the  eldest  son  and  heir  at  law  of  the 
testator. 

The  will  was  duly  proved  by  Browne  on  16th  February,  1853 ;  and 
he  has  accepted  the  trusts  thereof. 

'  The  testator,  at  the  time  of  the  date  and  execution  of  his  will,  was 
not  possessed  of  any  real  estate  or  interest  in  any  real  or  chattel  real 
property  whatsoever :  but,  subsequently  to  the  making  of  his  will,  he 
porchased  in  fee  simple  the  plot  of  land  sought  to  be  recovered  in  the 
present  action  ;  and  the  same  was  conveyed  to  him  by  indenture  bear- 
ing date  12th  March,  1850,  and  was  thereby  conveyed  to  the  ordinary 
nses  to  bar  dower,  for  the  benefit  of  the  testator.  He  afterwards 
erected  a  residence  on  the  land,  with  necessary  offices,  &c.,  and  resided 
therein  down  to  and  at  the  time  of  his  death. 

*The  question  for  the  opinion  of  the  Court  is :  Whether  the  r-^p-mf^ 
plaintiff,  the  heir  at  law  of  the  testator,  is  entitled  to   the  '- 
premises,  as  not  being  comprised  in  the  disposition  made  by  the  will. 
If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  so  entitled,  judg- 
ment is  to  be  entered  for  him ;  otherwise  for  the  defendant. 

The  case  was  now  argued.(a) 

C.  MUwardj  for  the  plaintiff. — The  real  property  did  not  pass  under, 
the  word  «<  estate."  That  word,  if  the  will  contained  nothing  to  lead 
to  &  contrary  construction,  might  be  held  to  pass  realty ;  but  the  whole 
irill  indicates  that  the  testator  had  no  notion  of  bequeathing  real  pro- 
perty. [Lord  Campbell,  G.  J. — Perhaps  not,  at  the  time  of  his  execu- 
ting the  will.  But  he  purchased  the  real  property  afterwards.]  That 
hrings  the  question  to  the  effect  of  stat.  7  W.  4  &  1  Vict.  c.  26,  ss.  8, 
24.  Sect.  8,  extends  the  power  of  devising  to  such  <<  real  and  personal 
estate,  as  the  testator  may  be  entitled  to  at  the  time  of  death,  notwith- 
standing that  he  may  become  entitled  to  the  same  subsequently  to 
the  execution  of  his  will."  Sect.  24,  enacts  that,  as  to  both  realty  and 
personalty,  the  will  shall  be  construed  « to  speak  and  take  effect  as  if 
it  had  been  executed  immediately  before  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by  the  will."  It  will  be  con- 
tended, on  the  other  side,  that  the  word  <<  estate,"  in  a  will  executed 
after  the  testator  had  acquired  the  real  property,  would  have  passed 
Bach  realty.  But  there  is  nothing  in  the  statute  to  alter  the  inference 
as  to  the  meaning  of  the  words  used;  and  the  ^question  must  r^r-rtf' 
still  be  what  was  passing  in  the  testator's  mind  at  the  time  he  ^ 
framed  the  will.  [Lord  Campbell,  C.  J. — Surely  that  cannot  be  the 
canon  now.]  The  whole  will  must  still  be  looked  to.  The  word  «<  estate'^ 
occurs  together  with  words  indicative  only  of  personalty.  In  Doe  dem. 
Haw  V.  Earles,  15  M.  &  W.  450,t  it  was  held  that  the  words  <<  all  my 
effects,"  and  (^  other  effects  at  this  time  in  my  possession,  or  that  here- 
after become  m/  property,"  did  not  pass  a  remainder  in  fee,  where  the 

(a)  Before  Lord  CampbeU,  C.  J.,  Wightman,  Erie,  tad  Crompton,  Ji. 

VOL.  in.— 46  2  H 
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words  were  used  in  the  will  in  connexion  with  other  words  applicable 
merely  to  personal  property.  In  D'Almaine  v.  Moseley,  1  Drewr.  629, 
Kindersley,  V.  C,  held  the  particular  words,  in  the  will  there  under 
discussion,  not  to  be  sufficient  to  control  the  effect  of  the  words  « residae 
of  my  estate  and  effects."  The  enactment  in  sect.  24  is  controlled  by 
the  words  « unless  a  contrary  intention  shall  appear  by  the  will." 
There  is  nothing  here  to  show  that  the  testator  intended  to  dispose  of  all 
that  he  possessed.  [Lord  Campbell,  C.  J. — He  did  dispose  of  all  tlat 
he  possessed  at  the  time  of  his  making  the  will.]  He  laid  out  money 
afterwards  in  the  purchase  of  land.  In  Hogan  lessee  of  Wallis  v. 
Jackson,  1  Gowp.  299,(a)  where  the  words  <^  all  the  remainder  andresidne 
of  all  the  effects  both  real  and  personal,  which  I  shall  die  possessed  of," 
were  held  to  pass  real  property,  they  were  preceded  by  the  words  (<a8 
to  my  worldly  substance,"  upon  which  much  stress  was  laid,  as  was 
pointed  out,  from  the  Bench,  in  Sanderson  v,  Dobson,  7  Com.  B.  81, 
87,  in  the  Court  of  Common  Pleas.  Here  the  residue  is  that  which 
*^771  *^^™^^^B  ^^^^^  certain  personalty  only  is  disposed  of,  a  circam- 

-*  stance  which,  in  Marhant  v.  Twisden,  Gilb.  Eq.  Ga.  30,  was  con- 
sidered to  limit  the  words  <«  residue  of  my  estate  and  chattels,  real  and 
personal,*'  to  personalty;  though  possibly  that  case  goes  beyond  the 
principles  recognised  in  more  modern  authorities.  Still  the  words  which 
are  associated  with  the  words  in  question  are  to  be  looked  to.  It  is  to 
be  observed,  further,  that  here  the  word  «  devise,"  which  properly  ap- 
pertains to  realty,  does  not  occur :  the  words  are  ^<  give  and  bequeath/' 
which  are  correctly  applicable  to  personalty  only.  The  gift  is  to  the 
executors,  hadendum  to  them,  their  <^  executors,  adminbtrators,  and 
assigns ;"  and  this,  though  not  a  circumstance  sufficient  to  justify  a  con- 
travention of  an  intent  clearly  appearing  elsewhere,  is  at  any  rate  of 
importance  as  an  element  in  ascertaining  the  intent.  [Lord  Gaupbsll, 
G.  J. — But  observe :  the  executors  are  to  sell ;  and  there  is  no  beneficial 
interest  given  to  them.  Wiqhtmak,  J. — Must  we  not  understand  tbe 
testator  as  intending  to  dispose  of  all  he  should  have  at  the  time  of  his 
death  ?]  All  of  a  certain  character.  [Wiohtman,  J. — Suppose  he 
had  used  the  words  <^  all  the  estate  and  effects  I  shall  be  possessed  of 
at  the  time  of  my  death  :'*  and  does  not  the  statute  incorporate  the 
effect  of  such  words  ?]  In  Doe  dem.  Bunny  v.  Bout,  7  Taunt.  79  (£. 
C.  L.  R.  vol.  2),  the  bequest  was,  to  the  sole  executrix,  of  <^all  my 
stock  in  trade,  household  goods,  wearing  apparel,  ready  moneys,  securi- 
ties for  money,  and  every  other  thing,  my  property,  of  what  nature  or 
kind  soever,  to  and  for  her  proper  use  and  disposal,"  subject  to  debts 
and  funeral  expenses :  this  was  held  not  to  pass  land.  The  judgment 
^.-Q^  there  reviews  many  of  the  preceding  cases ;  *but  it  does  not 

-^  notice  a  very  important  one.  Doe  dem.  Spearing  v.  Buckner,  6 

(a)  In  E.  B.,  reTcning  a  Jndgment  of  K.  B.  in  Ireland.    Jndgmant'of  K.  B.  Sa  EngUo^ 
aiBrmed  in  Bom.  Proa,  Jaoluoa  v.  Hogan,  3  Bro.  P.  C.  388  (2d  ed.}. 
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T.  S.  610,  where  the  iDtroductory  words  of  the  heqnest  were  <<  as  to 
my  estate  and  effects  both  real  and  personal ;''  and  then,  after  some 
bequests  of  personalty,  the  will  proceeded  thus :  ^^  and  also  all  the  rest, 
residue,  and  remainder  of  my  estate  and  effects  of  any  and  what  nature 
or  kind  soever  or  wheresoever,  I  give  and  bequeath  the  same"  to  C.  B. 
and  J.  R.,  <«  their  executors  or  administrators  in  trust  and  that  they 
shall  from  time  to  time  add  the  interest  thereof  to  the  principal,  so  as 
to  accumulate,*'  &c.,  going  on  to  direct  how  <^  the  said  residue"  should 
be  paid :  and  this  was  held  not  sufficient  to  disinherit  the  heir.  Wool- 
lam  V,  Kenworthy,  9  Yes.  137,  is  another  instance  of  the  effect  of  the 
word  «  estate"  being  controlled  by  other  words  indicating  an  intention 
to  confine  the  bequest  to  personalty.  In  1  Jarman  On  Wills,  chapter 
xxii.,  p.  657,  &c.,  the  cases  are  collected.  Bebb  v.  Penoyre,  11  East, 
160,  is  one  of  the  strongest,  because  there  the  words  <<  rest  and  residue*' 
were  preceded  by  a  devise  of  certain  land,  and  yet  were  confined  to 
personalty.  The  authority  most  adverse  to  the  heir  at  law  is  Doe  dem. 
Erans  V.  Evans,  9  A.  &  E.  719  (E.  G.  L.  B.  vol.  86).  There  a  testator, 
holding  land  to  him  and  his  heirs  pur  auter  vie,  after  bequeathing  cer- 
tain sums  of  money,  went  on :  ^<  Also  I  give,  bequeath,  and  devise  unto 
my  beloved  wife,  Ann  Evans,  all  my  money,  securities  for  money,  goods, 
chattels,  and  estate  and  effects,  of  what  nature  or  kind  soever,  and 
wheresoever  the  same  may  or  shall  be  at  the  time  of  my  death  :"  and 
the  wife  was  made  sole  executrix.  It  was  held  that  the  land  passed  to 
her.  But  the  judgment  is  very  short,  and  can  hardly  be  *consi-  r-i^rnq 
dered  as  satisfaotory :  it  merely  relies  on  two  cases,  and  on  the  ^ 
circumstance  that  the  words  which  accompanied  «  estate  "might  bo  satis* 
fied  by  reference  to  the  personal  property.  The  will  discussed  in  the 
case  of  Sanderson  v.  Dobson  was  before  the  Court  of  Exchequer,(a)  the 
Bolts  (Lord  Langdale),(&)  and,  lastly,  the  Court  of  Common  Pleas.(e) 
The  bequest  there  was  of  <<  all  the  rest  of  my  household  furniture,  books, '^ 
fcc,  (( goods,  chattels,  estate,  and  effects  of  what  nature  or  kind  soever,*' 
to  the  executors,  their  executors,  administrators,  and  assigns,  in  trust 
<^  to  sell  and  dispose  of  the  same,"  and  apply  the  money  in  payment  of 
debts  and  a  legacy  after  mentioned,  and  pay  the  overplus  to  testator's 
sisters.  The  Court  of  Exchequer  held  that  no  land  passed  under  the 
residuary  clauses ;  but  the  Court  of  Common  Pleas  held  that  land  did 
pass,  probably  on  the  authority  of  The  Mayor  of  Hamilton  v.  Hodsdon, 
6  Moore's  P.  C.  C.  76.  But,  in  the  case  last  mentioned,  there  was  not 
enough  to  control  the  words  «« all  the  remainder  of  my  estate." 

Mellishj  contr&. — The  word  « estate,"  primft  facie,  includes  land. 
[Lord  Campbell,  C.  J. — ^You  need  not  argue  that  point.]  Then  the 
burthen  of  argument  is  on  the  party  seeking  to  control  the  effect  of 

(a)  Sanderson  «.  Dobson,  1  Exoh.  141.f 
(6)  bandenon  v.  Dobson,  10  Be«T.  47S. 
(c>  Sandenon  v.  Dobson,  7  Com.  B.  81  (B.  C.  L.  B.  toL  62). 
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the  word.  The  leading  case  now  must  be  considered  to  be  The  Major 
of  Hamilton  v.  Hodsdon,  6  Moore's  P.  G.  G.  76.  There  the  early  cases, 
^.o/v-.  upon  which  most  reliance  has  been  placed  on  the  *other  side,  are 

^  treated  as  no  longer  law.  Nothing  in  this  will  suggests  an  intcD- 
tion  which  can  control  the  expression.  The  scheme  of  the  will  is  verj 
simple.  First,  there  are  some  pecuniary  legacies  ;  and  then  follovs  the 
devise  in  question,  which  is  in  the  most  general  terms  ;  and  the  trusts 
are  for  sale,  and  an  investment  of  the  produce  for  the  benefit  of  the 
wife  and  children.  That  trust  is  applicable  indifferently  to  reahy  and 
personalty :  and,  as  the  money  is  finally  to  be  divided  equally  among 
the  children,  the  inference  is,  that  there  was  no  intention  to  leare  aoj 
real  estate  undisposed  of.  It  is  argued  that  the  word  «<  estate*'  occurs 
in  juxtaposition  with  words  relating  to  personalty :  but  the  fair  inter- 
pretation is  that  the  word  <<  estate"  was  added  in  order  to  make  that  a 
general  devise  which  otherwise  might  have  been  restricted  to  person- 
alty ;  Tilley  v.  Simpson,(a)  Jongsma  v.  Jongsma,  1  Gox,  362,  which  are 
the  two  cases  acted  on  in  Doe  dem.  Evans  v.  Evans,  9  A.  &  E.  719  (£. 
G.  L.  R.  vol.  86),  where  this  principle  was  the  ground  of  the  decision. 
[Lord  Gampbell,  G.  J. — Gertainly  that  ground  of  decision  is  emphati- 
cally disclosed  in  the  judgment.]  The  judgment  is,  it  is  true,  brief;  but 
the  reason  of  that  is,  that  the  principle  was  supposed  to  be  incontro- 
vertibly  settled.  There  is  more  weight  in  the  circumstance  of  the 
habendum  here  being  to  the  executors,  their  executors  and  administra- 
tors. [Lord  Gampbbll,  G.  J. — That  would  be  a  very  strong  argument 
against  you,  if  the  interest  devised  were  beneficial :  but  here  it  is  only 
^-g^^  a  devise  in  trust  for  sale.]     That  is  the  answer.     ^Even  where 

^  the  interest  is  beneficial,  such  an  habendum  cannot  control  plain 
words ;  William  dem.  Hughes  v,  Thomas,  12  East,  141.  The  circum- 
stance is  not  very  strong,  nor  is  it  altogether  to  be  rejected  in  constm- 
ing  the  will ;  Doe  dem.  Hurrell  v.  Hurrell,  5  B.  &  Aid.  18  (E.  C.  L.  B. 
vol.  7),  In  re  King's  Mortgage,  5  De  G.  &;  S.  644.  So,  in  Stokes  r. 
Salomons,  9  Hare,  75,  words  indicating  an  intention  that  the  property 
devised  should  be  treated  as  personalty  were  held  not  to  control  the 
word  <(  estate  and  efiects.''  But,  further,  it  may  be  argued  that  the 
Legislature  meant,  by  the  provisions  of  stat.  7  W.  4  &  1  Vict.  c.  26, 
to  do  away  with  the  distinction  between  personalty  and  realty.  Before 
that  statute,  after  acquired  personalty  passed  by  will :  now  sects.  3  and 
24  put  after  acquired  realty  on  the  same  footing.  D*Almaine  v,  Mos^ 
ley,  1  Drewr.  629,  resembles  this  case  very  closely ;  and  the  judgment 
there  furnishes  an  answer  to  most  of  the  argument  on  the  other  side. 
There  was  in  that  case  a  distinction  between  the  different  trusts,  which 
is  not  to  be  found  here,  and  which  might  to  a  certain  extent  have  sug- 
gested an  argument  that  the  realty  and  personalty  were  not  compr^ 
bended  in  the  same  general  intention.     In  Saumarez  v.  Saamarez, « 

(a)  Note  (6)  to  Fletcher  v.  Smiton,  2  T.  B.  S50. 
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M7I.  k  C.  331,  realty  was  held  to  pass  hj  the  words  «  residue  of  the 
property  which  I  may  leave  at  my  death :"  and  the  Lord  Chancellor 
(Lord  Cottenham)  said,  in  reference  to  expressions  and  directions  in  the 
irill,  which  had  been  insisted  upon  as  negativing  the  intention  to  pass 
the  realty :  (<  In  considering  gifts  of  residue,  whether  of  real  or  of  per- 
sonal estate,  it  is  not  necessary  to  ascertain  whether  the  testator  had 
any  particular  property  in  ^contemplation  at  the  moment.  In-  r^iroQ 
deed,  such  gifts  may  be  introduced  to  guard  against  the  testator  '- 
having  overlooked  some  property  or  interest  in  the  gifts  particularly 
described.  If  he  meant  to  give  the  residue  of  his  property,  be  it  what 
it  may,  it  is  immaterial  whether  he  did  or  did  not  know  what  would  be 
incloded  in  it ;  and  if  so,  it  cannot  make  any  difference  that  such  igno- 
rance is  manifested  upon  the  face  of  the  will,  unless  the  expressions 
manifesting  it  are  sufficient  to  prove  that  the  testator  did  not  intend  to 
use  the  words  of  gift  in  their  ordinary,  extended,  and  technical  sense.*' 
The  only  modern  case  adverse  to  the  executors  is  the  decision  in  the 
Court  of  Exchequer  of  Sanderson  v.  Dobson,  1  Exch.  141.t  The  ground 
of  decision  there  was  that  the  whole  of  the  personalty  could  not  be 
incladed  under  the  word,  and  therefore,  a  fortiori,  not  the  realty.  That 
reason  is  inapplicable  in  the  present  case.  Further,  Lord  Langdale(a) 
pointed  out  that  the  attention  of  the  Court  of  Exchequer  had  not  been 
drawn  to  the  words  of  exception ;  and,  upon  the  case  afterwards  going 
to  the  Court  of  Common  Pleas,  the  decision  was  the  other  way.(i) 

C.  MUwardj  in  reply. — In  the  cases  relied  upon  on  the  other  side,  as 
to  the  word  «  estate,"  it  is  the  leading  word,  and  not,  as  here,  a  word 
used  indiscriminately  with  words  signifying  personalty.  In  Saumarez 
V.  Saumarez,  4  Myl.  k  C.  331,  the  word  were  <<  residue  of  the  pro- 
perty," Cur.  adv.  vult. 

"^Lord  Campbell,  C.  J.,  on  a  later  day  in  this  Term  (May  3d),  Y*fiQ% 
delivered  the  judgment  of  the  Court.  ^ 

We  are  of  opinion  that,  under  the  Wills  Act,  7  W.  4  &  1  Vict.  c.  26, 
the  defendant  is  entitled  to  our  judgment. 

We  considered  it  right  to  observe,  however,  that  his  counsel  in  the 
argament  attempted  to  ascribe  an  operation  to  this  Act  which  we  do 
not  think  it  was  intended  to  have,  in  contending  that  its  policy  was  to 
destroy  the  distinction  between  real  and  personal  property.  Looking 
to  the  language  employed  by  the  Legislature,  we  think  that,  unless 
where  the  statute  contains  an  express  enactment  to  alter  the  effect  of 
words  in  a  will,  they  are  still  to  have  exactly  the  same  operation  as 
before  the  Act  passed. 

In  this  case,  we  are  to  regard  only  the  24th  section  of  the  Act, 
which  enacts  «<  that  every  will  shall  be  construed,  with  reference  to  the 
real  estate  and  personal  estate  comprised  in  it,  to  speak  and  take  effect 

(n)  Sanderaon  v,  DoVson,  10  Bear.  478,  463. 

(6)  Sandenon  «.  Dobson,  7  Com.  B.  81  (B.  C.  L.  B.  roL  62). 
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as  if  it  had  been  executed  immediately  before  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appoar  by  the  will."  We  are,  ther^ 
fore,  to  consider  what  would  be  the  proper  construction  of  the  will  of 
John  O'Toole,  assuming  it  to  be  executed  immediately  before  his  death, 
and  whether,  regard  being  had  to  the  time*  when  it  was  executed,  any- 
thing appears  in  the  will  showing  that  by  this  construction  the  inten- 
tion of  the  testator  would  be  contravened. 

Before  the  Wills  Act  passed,  if  the  testator,  at  the  time  of  making 
his  will,  had  been  seised  in  fee  simple  of  the  land  sought  to  be  recovered 
in  this  ejectment,  would  the  land  have  passed  by  the  will  ?  We  are  of 
*^ft4.1  ^P^°^^^  *^**  *^  would.  The  rule  is  well  settled  by  Doe  *dem. 
J  Evans  v.  Evans,  9  A.  &  E.  719  (E.  C.  L.  R.  vol.  36),  The  Mayor 
of  Hamilton  v.  Hodsdon,  6  Moore's  P.  C.  C.  76,  and  a  long  train  of 
decisions,  which  it  is  unnecessary  to  enumerate,  that  the  word  «  estate" 
in  a  will  is  sufficient  to  carry  real  as  well  as  personal  estate,  and  that 
this  force  is  to  be  given  to  it  unless  something  appears  upon  the  will  to 
show  that  it  was  used  in  a  less  extensive  signification.  Here  the  testa- 
tor, after  leaving  several  legacies,  pecuniary  and  specific,  uses  these 
words :  <'  all  the  rest,  residue,  and  remainder  of  my  goods,  chattels, 
stock  in  trade,  estate,  and  effects  of  what  nature  or  kind  soever,  not 
hereinbefore  given  or  bequeathed,  I  give  and  bequeath  unto  the  said 
Edward  Francis  Browne"  «  and  William  Thompson,"  « to  hold  to  them," 
<c  their  executors,  administrators,  and  assigns,  upon  this  special  tnist 
and  confidence,"  &c. ;  the  trusts  being  all  such  as  would  be  applicable 
to  real  as  well  as  personal  estate.  Although  there  be  no  introdacto^ 
words  intimating  expressly  an  intention  to  dispose  of  the  whole  of  his 
property  real  and  personal,  is  there  anything  to  show  that  he  meant  to 
die  intestate  as  to  real  estate,  if  he  had  any  ? 

Reliance  was  placed  upon  the  absence  of  the  word  <<  devise,"  which 
is  technically  applicable  to  real  estate:  but  the  words  <^give  and  be- 
queath" are  quite  sufficient. 

More  stress  was  placed  upon  the  residuary  clause  beginning  the 
enumeration  of  the  property  to  be  disposed  of  with  «<  goods,  chattels, 
stock  in  trade ;"  the  argument  being  that  the  general  words  which  fol- 
low must  be  confined  to  property  ejusdem  generis.  But,  according  to 
the  current  of  authorities,  the  effect  of  the  word  « estate"  is  not 
j^.Q--|  restrained  merely  by  this  collocation;  *and  any  presumption 
-^  that  the  general  words  are  used  in  a  restricted  sense  is  rebutted 
by  the  words  which  follow,  "of  what  nature  or  kind  soever^  not  herein- 
before given  or  bequeathed." 

The  only  other  circumstance  relied  upon  for  the  heir  at  law  was,  that 
the  limitation  is  to  Browne  and  Thompson,  "  their  executors,  adminis- 
trators, and  assigns."  Some  weight  might  have  been  given  to  this 
objection,  if  the  intention  had  been  that  Browne  and  Thompson  were 
to  take  a  beneficial  interest  in  the  subject-matter  left  to  them;  for  real 
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estate  could  not  by  such  a  limitation  vest  in  executors.  But  Browne 
and  Thompson  are  mere  trustees  to  sell  and  divide  the  proceeds  among 
the  different  objects  of  the  testator's  bounty :  and,  to  empower  them  to 
do  this  with  respect  to  real  estate,  the  words  of  the  will  are  amply 
Bnfficient. 

It  may  be  further  observed  that  the  trusts  of  the  will  indicate  an 
intention  that  no  preference  was  to  be  given  to  the  testator's  eldest  son, 
and  that  all  his  children  were  to  be  put  upon  equal  footing  in  the  divi- 
sion of  his  property.  Supposing  that  he  had  been  seised  of  real  estate 
when  he  made  his  will,  there  appear  to  be  words  in  the  will  indicating 
a  clear  intention  that  his  eldest  son  should  not  inherit  it,  but  should 
only  take  an  equal  portion  of  the  proceeds  with  the  other  children. 

Out  of  respect  to  the  Court  of  Exchequer,  we  ought  to  say  that  we 
have  not  overlooked  their  decision  in  Sanderson  v.  Dobson,  1  Exch.  141.t 
Bat  the  Lord  Chief  Baron,  in  delivering  the  judgment  of  the  Court, 
Bajs:  ((The  ground  on  which  we  mainly jrely  is,  that  from  the  context 
it  appears  certain  that  the  word  <(  estate"  was  not  *meant  to  ri^f-or^ 
include  all  the  personal  estate,  and  therefore  the  principle  on  ^ 
irhich  the  word  is  held  to  include  real  property,  namely,  the  absolute 
generality  of  the  expression,  fails."  That  ratio  decidendi  would  not 
apply  in  the  present  case,  in  which  the  words  of  the  will  are  admitted 
to  be  sufficient  to  carry  the  whole  of  the  personalty.  At  any  rate,  the 
effect  of  that  decision  must  be  considered  as  neutralized  by  the  subse- 
quent unanimous  decision  of  the  Court  of  Common  Pleas  on  the  same 
will,(a)  holding  that  the  real  estate  passed  by  it. 

Such  being  the  right  construction  of  the  will,  supposing  the  will  to 
have  been  executed  immediately  before  the  death  of  the  testator,  nothing 
has  been  pointed  out  to  us,  or  can  be  found  as  appearing  by  the  will, 
to  show  a  contrary  intention,  regard  being  had  to  the  fact  that  in  truth 
the  will  was  executed  on  the  10th  of  November,  1849,  when  the  testa- 
tor had  not  purchased  the  land  sought  to  be  recovered. 

We  are  therefore  bound  to  give  judgment  for  the  defendant. 

Judgment  for  defendant. 

(a)  Sandenon  «.  Dobioii,  7  Com.  B.  81  (B.  G.  L.  R.  rol.  62). 
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Two  jnsticei  made  an  order  for  the  remoTal  of  a  paaper,  and  in  the  warrant  itated  that  the  pau- 
per had  not  "  heoome  chargeahle"  to  the  removing  parish  "  in  reepect  of  relief  made  neoeesary 
by  tieknesi  or  accident/'  On  appeal,  the  Seeaions  confirmed  the  order,  snbjeet  to  a  case  stating 
(uaongit  other  things)  that  the  pauper  was  affiioted  with  inenrable  blindness,  which  was  the 
original  and  conttnuing*can8e  of  his  chargeability. 

H«ld:  that  blindness  was  sickness  within  the  meaning  of  stat  9  A  10  Yict.  c.  66,  s.  4;  and  that, 
tbe  justicefl  not  having  stated  in  the  warrant  that  thej  were  satisfied  that  the  sickness  wonld 
produce  permanent  disability,  the  warrant  was  bad.  And  this  Court  qnashed  the  order 
accordingly. 
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On  appeal  against  an  order  of  two  justices  for  the  removal  of  Richard 
Watts  and  Elizietbeth  his  wife,  with  their  three  children,  from  the  parish 
of  'Knighton  in  Radnorshire,  to  the  parish  of  Bucknell  in  Shropshire, 
the  sessions  confirmed  the  order,  subject  to  a  case. 

The  case  set  out  the  order  of  removal.  The  only  part,  the  words  of 
which  are  material  to  the  points  discussed,  was  the  recital  of  the  com- 
plaint that  the  paupers,  being  inhabiting  in  the  parish  of  Knighton, 
<(  have  become  and  are  now  actually  chargeable  thereto,  and  now  receir« 
ing  relief  therefrom,  not  having  resided  in  the  said  parish  for  five  years 
next  before  the  application  for  this  warrant  of  removal,  and  not  haring 
gained  a  legal  settlement  there,  nor  having  produced  any  certificate 
acknowledging  them  to  be  settled  elsewhere,  and  not  having  become 
chargeable  thereto  in  respect  of  relief  made  necessary  by  sickness  or 
accident.  We  upon  due  proof  of  the  premises  do  adjudge  the  same  to 
be  true.*'  The  case  then  set  out  a  copy  of  the  notice  of  chargeabilitj 
and  grounds  of  removal,  a  <;opy  of  the  examinations,  a  copy  of  the 
notice  of  appeal,  and  a  copy  oif  the  grounds  of  appeal.  Those  parti 
of  those  documents  material  to  the  questions  are  stated  sufficiently  in 
the  subsequent  part  of  the  case,  which  was  as  follows : 
^-ojv-.  *«  The  statement  in  writing  of  the  grounds  of  removal,  duly 
-^  served  upon  the  appellants  with  a  notice  of  chargeability  and  a 
copy  of  the  said  order  appealed  against,  in  so  far  as  the  said  statement 
related  to  the  ground  of  settlement  relied  upon  by  the  respondents, 
stated  as  follows.  <  That  the  said  pauper  Richard  Watts  has  gained  a 
settlement  in  your  parish  of  Bucknell,  by  one  of  the  means  stated  in 
his  examination  taken  by  the  removing  magistrates,  and  that  his  settle- 
ment in  your  parish  of  Bucknell,  by  one  of  such  means  or  otherwise, 
has  been  acknowledged,  since  the  year  1847,  by  relief  given  to  himself, 
his  wife  and  children,  by  your  said  parish  of  Bucknell,  whilst  be  and 
they  have  been  residing  in  that  parish,  and  also  in  the  parish  of 
Knighton  since  the  month  of  May,  1851.'  The  examination  referred 
to  in  the  grounds  of  removal,  or  a  copy  of  it,  was  not  sent  irith  the 
order  and  grounds  of  removal  to  the  appellants ;  but  a  copy  of  the 
examination  was  applied  for,  and  sent  to  and  received  by  the  appellants 
on  the  29th  day  of  April,  1853.  The  examination  stated  that  the  said 
Richard  Watts  was  48  years  of  age,  and  was  born,  as  he  had  heard  and 
believed,  at  Watts's  old  house  in  the  said  parish  of  Bucknell  in  the 
county  of  Salop.  It  also  stated  a  hiring  and  service,  in  the  said  parish 
of  Bucknell,  by  the  said  Richard  Watts  when  about  15  years  of  age,  so 
as,  if  proved,  to  confer  a  settlement ;  and  it  also  stated  certain  relief 
given  by  the  appellants  to  the  pauper,  whilst  he  was  residing  in  the  r^ 
spondent's  parish. 

<<  The  respondents  at  the  hearing  proved  a  birth  settlement  of  the 
pauper  Richard  Watts  in  the  appellant  parish :  and  thereupon  it  was 
objected,  on  the  part  of  the  appellants,  that,  as  the  statement  in  writing 


8  ELIJS  k  BLACKBUKN.    Q.  B.  68S 

of  the  grounds  of  removal  did  not  in  any  waj  set  forth  the  ^settle-  r^iroq 
meot  relied  upon,  as  required  by  stat.  11  &  12  Vict.  c.  31,  sects.  ^ 
1  and  2,  the  respondents  could  not  legally  go  into  evidence  of  such 
settlement.  The  Court  of  Quarter  Sessions  was  of  opinion  that  the 
statement  of  the  grounds  of  removal  was  to  be  read  as  incorporating 
the  examination  of  the  said  Richard  Watts :  and  the  examination  was 
read  accordingly. 

(<The  respondents  then  proved  that,  since  the  month  of  May,  1851, 
and  down  to  the  80th  December,  1852,  the  said  Richard  Watts  had 
from  time  to  time  received  relief  from  the  appellant  parish,  the  said 
Richard  Watts  during  all  the  said  time  being  resident  out  of  the  appel* 
lant  parish,  and  in  th«  respondent  parish ;  and  the  respondents  relied 
upon  this  as  evidence  of  the  admission  of  the  pauper's  settlement  in 
the  appellant  parish.     This  was  the  case  for  the  respondents. 

« The  appellants  in  answer  claimed  to  be  allowed  to  prove  that  the 
Bald  relief  given  by  their  parish  had  been  given  in  error,  and  under  a 
mistaken  belief  as  to  the  settlement  of  the  said  Richard  Watts,  and 
that  the  said  Richard  Watts  had  not  gained  a  birth  settlement  in  their 
parish,  the  father  of  the  said  Richard  Watts  having,  at  the  time  of  the 
birth  of  the  said  Richard  Watts,  acquired  a  settlement  in  the  parish  of 
Brampton  Brian  in  the  county  of  Hereford,  by  reason  of  a  hiring  and 
service.  The  respondents  objected  to  the  appellants  giving  such  evi- 
dence, as  the  statement  of  grounds  of  appeal,  served  upon  the  re- 
spondents, did  not  mention  such  settlement  by  hiring  and  service  as 
one  of  the  grounds  of  appeal.  The  appellants  rested  their  right  to 
give  such  evidence  on  their  4th  ground  of  appeal,  which  was  as  follows : 
^That,  if  any  relief  has  been  given  to  the  said  paupers  by  our  said 
parish,  it  was  given  in  error,  and  under  a  ^mistaken  belief  as  to  r^zan 
the  place  of  settlement  of  the  said  paupers,  and  that  the  said  *- 
propers  have  never  acquired  a  settlement,  and  are  not  settled  in  our 
Baid  parish.'  The  Court  of  Quarter  Sessions  was  of  opinion  that  the 
objection  was  valid,,  and  refused  to  allow  the  appellants  to  give  such 
evidence. 

"  The  appellants  proved  that  the  pauper  had  been  afflicted  with  in- 
curable blindness,  which  was  the  original  and  continuing  cause  of  his 
chargeability  since  the  month  of  August,  1847;  and  contended  that  the 
blindness  of  the  said  Richard  Watts  was  to  be  considered  <  sickness  or 
Accident'  within  stat.  9  &  10  Vict.  c.  66,  s.  4 ;  and  therefore  that  the 
Baid  order  ought  to  have  stated  that  the  justices,  granting  the  same, 
▼ere  satisfied  that  such  sickness  or  accident  would  produce  permanent 
disability. 

*<  The  respondents  on  the  other  hand  contended  that,  as  the  order 
negatived  the  chargeability  to  have  been  caused  from  sickness  or  acci- 
dent, and  as  there  was  no  proof  that  any  such  sickness  or  accident 
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existed,  farther  than  the  incurable  blindness  of  the  pauper  since  1847, 
the  appellant's  objection  could  not  be  sustained. 

<(  The  Court  of  Quarter  Sessions  decided  against  the  objection. 

<c  If  the  Court  of  Queen's  Bench  shall  be  of  opinion  that  the  re- 
spondents ought  not  to  have  been  allowed  to  go  into  the  evidence  given, 
either  of  the  birth  settlement  of  the  pauper  in  the  appellant  parish,  or 
of  the  settlement  by  relief  given  by  the  appellants,  or  that  the  blind- 
ness of  the  said  Richard  Watts  was  sickness  or  accident  within  stat.  9 
&  10  Vict.  c.  66,  s.  4,  and  the  order  appealed  against  therefore  bad  for 
omitting  to  state  that  the  justices  granting  the  same  were  satisfied  that 
*f\QM  *^^^^  sickness  or  accident  would  produce  permanent  disability; 
-'  then  the  said  order  and  the  order  of  sessions  confirming  the  saoce 
are  to  be  quashed :  but,  if  otherwise,  then  the  said  orders  are  to  be 
confirmed. 

« And,  if  the  Court  shall  be  of  opinion  that  the  appellants,  under 
their  grounds  of  appeal,  were  entitled  to  go  into  evidence  of  the  settle 
ment  of  the  pauper's  father  in  a  third  parish  to  show  that  the  relief 
proved  to  have  been  given  by  their  parish  had  been  given  in  error,  and 
under  a  mistaken  belief  as  to  the  settlement  of  the  said  Richard  Watts, 
then  the  appeal  is  to  be  sent  back  to  the  Sessions  in  order  that  such 
evidence  may  be  heard  and  determined  upon :  but,  if  otherwise,  then 
the  said  orders  are  to  be  confirmed." 

The  case  was  now  argued,  (a) 

Skinner^  in  support  of  the  order  of  bessions. — The  first  point  arises 
on  the  sufficiency  of  the  grounds  of  removal,  sent  with  the  notice  of 
chargeability  pursuant  to  stat.  11  &  12  Vict.  c.  81,  s.  2 ;  and  the  objec- 
tion made  is  that  these  grounds  refer  to  the  examinations.  There  is  no 
reason  why  they  should  not  incorporate  the  examinations ;  but,  in  the 
present  case,  the  grounds  of  removal  also  state  relief  by  the  appellant 
parish,  which  is  a  sufficient  prim&  facie  case.  Then  the  objection  is  made 
that  the  order  is  bad  for  not  complying  with  stat.  9  &  10  Vict.  c.  66,  s. 
4,  which  enacts  <<  that  no  warrant  shall  be  granted  for  the  removal  of 
any  person  becoming  chargeable  in  respect  of  relief  made  necessary  bj 
sickness  or  accident,  unless  the  justices  granting  the  warrant  shall  state 
^f'qq-}  ^^  ^^^^  warrant  that  they  are  satisfied  that  *the  sickness  or  acci- 
-*  dent  will  produce  permanent  disability."  Now  this  objection  is 
not  raised  in  fact :  the  justices,  by  the  wording  of  their  order,  ahov 
that  they  decided  that  the  relief  was  not  made  necessary  by  sickness; 
and  that  might  well  be,  for  blindness  is  not  necessarily  sickness ;  nor 
does  it  necessarily  incapacitate  a  man  from  earning  his  livelihood. 

Scotland^  contrd,. — The  very  object  of  stat.  11  k  12  Vict.  c.  31,  ss. 
1,  2,  was  to  substitute  the  notice  of  grounds  of  removal  for  the  exami- 
nations.   [Lord  Campbell,  C.  J. — But  may  they  not  be  incorporated? 

(a)  Before  Lord  Campbell,  C.  J.,  and  Wightman,  J.    Krle  and  Crompton,  Jt.,  wen  in  ttie  Coart 
•f  Criminal  Appeal. 
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Verba  relata  in  esse  videntar.]  That  might  have  been,  if  the  examina- 
tion had  been  sent  along  with  the  grounds  of  removal ;  but  it  was  not« 
[WiQHTBiAN,  J. — If  the  respondents  were  entitled  to  go  into  proof  of 
the  relief  given  by  the  appellant  parish,  it  is  sufficient  to  make  us 
answer  the  first  question  submitted  to  us  in  their  favour.]  Then  the 
order  is  bad,  as  it  does  not  state  that  the  justices  were  satisfied  that 
the  disability  would  be  permanent.  The  Sessions  find  as  a  fact  « that 
incarable  blindness"  <<  was  the  original  and  continuing  cause"  of  tho 
pauper's  chargeability :  but  they  cannot  find  that  the  justices  who  made 
the  order  of  removal  were  then  satisfied  that  the  blindness  was  incura- 
ble, or  the  disability  permanent.  The  justices  in  the  warrant  say  the 
chargeability  was  not  occasioned  by  sickness.  Supposing  them  to  be 
ignorant  that  the  pauper  had  been  sick :  still,  if  such  was  the  fact,  the 
warrant  is  bad ;  Begina  v.  Prior's  Hardwick,  12  Q.  B.  168  (E.  G.  L.  B. 
vol.  64).  Then,  is  not  blindness  sickness  within  the  meaning  of  stat. 
9  ft  10  Vict.  c.  66,  s.  4?  *The  object  of  the  Act  was  to  protect  r^^rqq 
persons  incapacitated  by  any  disease,  whether  chronic  or  not,  ^ 
from  being  removed,  unless  the  disease  was  likely  to  produce  permanent 
disability.  Lastly,  the  appellants  ought  to  have  been  permitted  to  give 
in  evidence  anything  that  could  prove  their  fourth  ground  of  appeal, 
and  therefore  to  show  that  the  relief  was  given  in  error.  And,  to  prove 
that,  they  were  entitled  to  show  that  in  fact  the  pauper  was  settled 
elsewhere.  Cur,  adv.  vult 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  term  (May  8), 
delivered  judgment. 

The  first  point  arising  in  this  case  we  clearly  think  ought  to  be 
decided  in  favour  of  the  respondents.  They  having  stated  on  the  face 
of  their  grounds  of  removal  (without  referring  to  the  examination  of 
the  pauper)  as  one  of  the  grounds,  <<  relief  given  to  the  pauper  by  the 
appellant  parish,  while  residing  in  the  respondent  parish,"  they  were  at 
liberty  to  make  a  primft  facie  case  of  a  settlement  in  the  appellant 
parish,  by  proving  this  relief,  even  if  not  entitled  to  prove  a  birth  set- 
tlement in  the  appellant  parish ;  and  the  proof  of  the  birth  settlement, 
if  improperly  admitted,  did  not  prejudice  the  respondents. 

We  further  think  that  the  proof  of  this  birth  settlement  was  pro*- 
perly  admitted  to  disprove  the  allegation  of  the  appellants,  that  the 
relief  had  been  given  by  mistake. 

Bat  the  second  and  more  important  point  we  think  must  be  deter- 
mined in  favour  of  the  appellants.  This  turns  on  the  4th  section  of 
Stat.  9  &  10  Vict.  c.  66,  which  enacts  <Uhat  no  warrant  shall  be 
granted  for  the  removal  of  any  person  becoming  chargeable  in  respect 
of  relief  *made  necessary  by  sickness  or  accident,  unless  the  rucen^ 
justices  granting  the  warrant  shall  state  in  such  warrant  that  *- 
they  are  satisfied  that  the  sickness  or  accident  will  produce  permanent 
disability." 
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In  the  present  case,  the  order  of  removal  negatives  the  fact  of  tlie 
paupers  «  having  become  chargeable"  « in  respect  of  relief  made  neces- 
sarj  by  sickness  or  accident,"  and,  <Jf  coarse,  contains  no  statemeDt 
«<  that  the  sickness  or  accident  will  produce  permanent  disability/'  The 
want  of  this  statement  being  one  of  the  grounds  of  appeal,  the  appel- 
lants proved  that  the  pauper,  who  was  the  father  of  the  family  re- 
moved, <<  had  been  afflicted  with  incurable  blindness,  which  iras  tbe 
original  and  continuing  cause  of  his  chargeability  since  the  month  of 
August,  1847." 

The  question  arises,  Whether  this  be  a  case  in  which  the  pauper  is 
to  be  considered  a  person  becoming  chargeable  in  respect  of  relief  made 
necessary  by  sickness  ?  In  Regina  v.  Prior's  Hardwick,  12  Q.  B.  168 
(E.  0.  L.  R.  vol.  64),  Patteson,  J.,  says :  <<  The  object  of  this  enact- 
ment was  to  protect  the  pauper:  that  a  person  becoming  chargeable  bj 
a  merely  temporary  sickness  should  not  be  removed."  And  the  Court 
held  that  an  order  of  removal  was  bad  for  omitting  this  statement, 
although  the  fact  of  sickness  was  never  brought  before  the  remoYiog 
justices.  The  cause  of  chargeability  being  a  fact  to  be  inquired  into 
on  appeal,  we  are  to  say  whether  in  this  case  the  proof  was  not 
sufficient  that  the  chargeability  did  arise  from  sickness.  There  woold 
probably  have  been  no  difficulty  in  coming  to  the  conclusion  that  the 
sickness  would  produce  permanent  disability :  and  we  do  not  understand 
i),rxir-y  ^hy  advantage  was  '*'not  taken  of  the  6th  section  of  stat.  11  ^ 
-'  12  Vict.  c.  81,  by  having  the  order  of  removal  amended  at  the 
Sessions  by  supplying  the  omission.  But  we  are  called  upon  to  saj 
whether,  upon  the  evidence  at  the  Sessions,  the  objection  to  the  order 
ought  to  have  been  sustained.  And  we  are  of  opinion  that  inewaiiA 
blindneis  is  sickness  mthin  the  meaning  of  stat.  9  &  10  Vict.  c.  66, 8.4« 
It  seems  impossible  to  give  any  definition  of  sickness  which  will  not 
include  blindness.  A  disease  which  is  incurable  or  mortal  is  not  the 
less  sickness.  Blindness  may  be  incurable,  without  necessarily  pro- 
ducing permanent  disability  to  earn  a  livelihood ;  and  a  man,  thongh 
incurably  blind,  might  be  oppressively  removed  contrary  to  the  inteo- 
tions  of  the  statute.  There  can  be  little  doubt  that  in  this  case  the 
blindness  did  produce  permanent  disability ;  but  the  order  does  not  saj 
so ;  and  therefore  we  think  that  it  is  bad.  Consequently  the  order  of 
removal,  and  the  order  of  Sessions  confirming  it,  must  be  quashed; 
and  it  becomes  unnecessary  to  consider  the  validity  of  the  last  objection 
of  the  appellants,  that  they  were  shut  out  from  proving  that  the  panper 
had  a  derivative  settlement  in  a  third  parish. 

Rule  absolute  for  quashing  order  of  josticea  and 
order  of  Sessions. 
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The   QUEEN   v.   The   Inhabitants  of  the    Parish  of  EAST  ^^^q^ 

STONEHOUSE.     April  29.  L  ^^^ 

Tbe  wife  And  children  of  a  private  marine  had  resided  fire  years  in  the  parish  of  S.  The  hns* 
band  htd  not  so  residedL  The  hnshand  being  absent  on  Her  Majesty's  serricOi  the  wife  and 
children  were  removed  to  the  parish  of  C.  On  appeal,  the  Sessions  quashed  the  order,  sabject 
to  a  ease  stating  the  above  facts,  on  the  ground  that  the  wife  and  children  were  irremovable. 

Held:  that  the  wife  and  children  might  be  removed  notwithstanding  stat  9  A  10  Vict  c.  66,  and 
Stat  II  ^  12  Victh  c.  Ill,  though  the  husband,  if  prMent,  oould  not  have  been  removed  in 
coQseqaenee  of  his  being  a  marine ;  inasmuch  as  the  proviso  in  that  latter  statute  only  proht- 
bii9  the  removal  of  the  wife  or  children  of  a  person  who  had  acquired  the  status  of  irremova- 
bility under  sUt  .9  A  10  Vict  e.  00. 

On  appeal  to  the  Quarter  Sessions  for  Devonshire,  against  an 
order  of  two  justices,  dated  29th  July,  1858,  for  the  removal  of  Jane 
Warne,  the  wife  of  George  Warne,  a  private  in  the  Royal  Marines,  then 
absent  from  her,  and  her  five  infant  children,  from  the  parish  of  East 
Stonehouse,  in  Devonshire,  to  the  parish  of  Charles  the  Martyr  in  the 
boroagh  of  Plymouth,  the  Sessions  quashed  the  order,  subject  to  the 
following  case. 

The  said  George  Warne,  the  husband  of  the  said  Jane  Warne  and  the 
father  of  her  said  children,  enlisted  as  a  private  in  the  Boyal  Marines 
m  September,  1841,  and  has,  ever  since  that  time,  continued  in  Her 
Majesty's  service  as  a  private  of  marines.  He  married  his  said  wife  in 
December,  1846,  at  Stonehouse,  where  his  wife  then  resided,  and  where 
Bhe  has  ever  since  resided ;  and  her  said  children  have  resided  there 
with  her  since  their  respective  births.  At  different  times  after  his 
marriage,  and  down  to  27th  January,  1848,  the  said  George  Warne, 
still  being  a  marine,  was  quartered  in  barracks  in  Stonehouse.  From 
27th  January,  1848,  to  31st  December,  1851,  the  said  George  Warne 
iras  serving  on  board  the  guard  ships  in  the  harbour  of  Plymouth,  and 
out  of  the  parish  ♦of  Stonehouse  ;  and,  during  that  time,  he  fre-  r^^f-qj 
quently  slept  with  his  wife  in  Stonehouse.  The  Court  of  Quar-  *- 
ter  Sessions  were  of  opinion  that  the  paupers  were  respectively  irre- 
movable. 

If  the  Court  of  Queen's  Bench  shall  be  of  opinion  that  the  said  pau- 
pers were  irremovable  at  the  time  of  the  date  of  the  said  order,  the 
same  is  to  be  and  remain  quashed.  But,  if  the  said  Court  shall  be  of 
opinion  that  they  were  removable,  the  same  is  to  be  and  stand  confirmed. 

Rowey  in  support  of  the  order  of  Sessions. — Stat.  9  &;  10  Vict.  c.  66, 
8'  1»  enacts  that  no  person  shall  be  removed  from  any  parish  in  which 
SQch  person  shall  have  resided  for  five  years  next  before  the  application 
for  the  warrant.  Had  the  enactment  stopped  there,  the  woman  in  the 
present  case  would  have  been  irremovable :  but  the  section  contains  a 
proviso:  ((that  whenever  any  person  shall  have  a  wife  or  children  hav* 
ing  no  other  settlement  than  his  or  her  own,  such  wife  and  children 
shall  be  removable  whenever  he  or  she  is  removable,  and  shall  not  be 
removable  when  he  or  she  is  not  removable."    This  nroviso  was  con- 
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Btrued  as  meaning  that,  when  the  husband,  if  present,  would  be  remora- 
Me,  but  was  absent,  the  wife  and  children  might  be  removed ;  Regina 
r.  St.  Ebbe*8, 12  Q.  B.  187  (E.  C.  L.  B.  vol.  64).  Then  stat.  11  k  12 
Viet.  e.  Ill,  recites  stat.  9  &  10  Vict.  c.  66,  s.  1,  repeals  the  proviso, 
and  enacts,  instead  of  it :  <<  that  whenever  any  person  should  have  a 
wife  or  children  having  no  other  settlement  than  his  or  her  own,  such 
♦^QR1  ^^^^  ^^^  children  should  be  removable  from  any  parish  or  place 
-'  *from  which  he  or  she  would  be  removable,  notwithstandiog 
any  provisions  of  the  said  recited  Act,  and  should  not  be  removable 
from  any  parish  or  place  from  which  he  or  she  would  not  be  removable 
by  reason  of  any  provision  in  the  said  recited  Act."  The  husband 
here^  being  a  marine,  could  not  have  been  removed  from  this  parish. 

Karslake^  contrtL. — There  had  been  no  irremovability  acquired  bj 
the  husband  under  stat.  9  &  10  Vict.  c.  66;  for  he  had  never  resided 
in  the  parish  for  five  years  in  it.  The  proviso,  being  on  an  enactment, 
must  be  construed  with  reference  to  that  enactment ;  and,  that  being 
BO,  irremovability  in  the  proviso  means  the  status  of  irremovability 
from  a  particular  place  or  parish,  acquired  under  the  enactment.  It 
is  true  that,  so  long  as  the  husband  continues  in  the  Queen's  ser- 
vice, he  cannot  be  removed  from  any  place ;  and  it  is  also  true  that, 
if  husband  and  wife  be  living  together,  you  may  not  remove  the  wife 
alone  so  as  to  break  the  consortium.  But  that  objection  does  not 
arise  here ;  as  the  husband  is  absent.  It  would  be  clear,  if  it  stood 
on  the  proviso  in  stat.  8  &  9  Vict.  c.  66,  that  <«  not  removable"  meaot 
having  acquired  the  status  under  the  Act :  but  the  language  of  the 
amended  proviso  in  stat.  11  k  12  Vict.  c.  Ill,  puts  it  beyond  all  doubt. 

Lord  Campbkll,  C.  J.-— I  think  it  is  clear  that  the  meaning  of  the 
proviso  is,  that  the  wife  and  children  shall  not  be  removable  when  the 
husband  has  acquired  the  status  of  irremovability  under  the  Act. 
Here  it  can  in  no  sense  be  said  that  the  husband  would  not  be  remova- 
ble by  reason  of  any  provision  in  the  Act. 

^-qq^      *WiGHTMAN,  J. — The  first  proviso  is  so  worded  as  to  leave  it 
-*  open  to  doubt  whether  it  might  not  apply  to  irremovability  on 
any  ground ;  but  the  proviso  in  the  second  Act  puts  an  end  to  all 
doubt.(a)  Order  of  Sessions  quashed. 

(a)  Erle^  J.,  and  Crompton,  J.,  were  on  tbia  morning  in  the  Coort  of  Criminal  AppeiL 
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The  QUEEN  v.  The  Trnstees  and   CommissioDers  of  the  SOUTH 

SHIELDS  Turnpike  Roads.     AprU  29. 

A  tarnpike  Act,  7  G.  i,  e.  xvii.,  appropriated  the  tompike  foods  In  the  flnt  place  to  the  repoiri 
of  the  road,  ood  afterwarda  to  Uie  pajmcnt  of  ioteroai  on  the  muneyi  borrowed  on  the  aecnrity 
of  the  road.  The  trastees,  after  the  passing  of  stat^  4  &  5  VicL  o.  59,  applied  the  fbnds  in 
pjiying  arrears  of  interest  on  the  borrowed  money,  accrued  dne  in  previous  years :  in  conse« 
qnence,  the  fands  were  insufficient  to  repair  the  road.  Justices,  at  a  special  session  for  the 
hi^ways,  made  an  order,  under  stat.  4  A  5  Vict.  c.  59,  on  a  parish  to  contribute  to  the  repair 
of  the  part  of  the  turnpike  road  within  that  parish.  On  appeal,  the  Sessions  quashed  the 
order,  subject  to  a  case,  in  which  it  was  found  that,  if  the  payment  of  arrears  of  interest  waa 
a  legal  appropriation  of  the  funds,  the  order  of  the  Justices  was  right,  but  otherwise  not 

itld :  that  the  order  of  appropriation  in  the  local  Act  was  not  altered  by  stat.  4  &  5  Vict.  o.  69 ; 
snd,  consequently,  that  the  payment  by  the  trustees  was  improper.  That  the  justices  bad 
discretionary  power  to  make  such  an  order,  if  expedient,  notwithstanding  that  the  insufficiency 
was  occasioned  by  the  misappropriation  of  the  funds;  but  that  the  Quarter  Sessions  exercised 
a  sound  discretion  in  reriewing  their  decision,  and  quashing  the  order  nnder  the  cironmstan eat. 

On  appeal  against  an  order  of  three  justices  of  the  peace  for  the 
coanty  of  Durham  for  the  payment  of  IBl.  15«.,  heing  a  portion  of  a 
rate  to  be  levied  in  the  township  of  East  Bolton,  in  the  county  of  Dur- 
ham, for  the  repairs  of  the  South  Shields  turnpike  roads,  to  be  wholly 
expended  on  that  part  of  the  turnpike  within  the  said  township,  the 
Sessions  quashed  the  order,  subject  to  a  case.  The  case  set  out  the 
order  appealed  against ;  but  nothing  turned  upon  its  form.  The  case 
then  proceeded  to  state  that,  under  and  by  virtue  of  stat.  7  0. 4,  r^^/^/v/x 
^c.  zvii.,(a)  certain  then  existing  highways  were  widened,  altered,  '- 
aod  amended,  and  became  the  turnpike  roads  known  by  the  name  of  the 
<^  South  Shields  turnpike  roads ;"  the  cost  of  doing  which  and  obtaining 
the  Act  was  41682. ;  which  said  sum  was  subscribed  and  advanced  for  the 
parposes  of  the  said  Act,  and  borrowed  on  the  credit  of  the  said  Act  and  of 
the  tolls  to  be  levied  thereunder.  Part  of  this  said  sum  of  41682.  has 
been  repaid  out  of  tolls,  leaving  due  in  the  year  1842  the  principal  sum  of 
33002.,  which  is  still  due  and  owing  to  those  who  so  advanced  it,  or  their 
assigns.  Interest  was  paid  on  the  said  principal  sum  of  83002.,  at  the 
rate  of  42.  per  cent.,  from  the  year  1847  to  1850.  In  1846,  82.  per  cent, 
i^as  paid.  For  five  years  prior  to  1846  no  interest  whatever  was  paid.  In 
1840  and  the  four  previous  years  82.  per  cent,  interest  was  paid.  In  1885 
no  interest  was  paid.  In  1834  and  1833,  32.  per  cent,  was  paid.  Prior 
to  1833  no  interest  was  paid.  So  that,  during  the  time  since  the  pass- 
ing of  the  Act,  an  arrear  of  interest  became  due  to  the  creditors,  which 
in  October,  1852,  and  at  the  time  of  making  the  order  above  set  out, 
amounted  to  23082.  During  each  of  the  years  1851  and  1852,  the 
trustees  paid  to  the  creditors  of  the  road  interest  on  the  said  sum  of 
83002.  at  52.  per  cent.,  which  amounted  to  the  sum  of  1652.  They  also 
paid  to  them  a  further  sum  of  1652.  in  each  of  the  said  years,  in  reduc- 
tion of  the  arrears  of  interest,  due  as  before  stated,  which  was  entered 

(a)  Loeal  and  penonaU  publle :  **  For  making  and  maintaining  a  tarnpike  road  flrom  South 
Sliield«  to  White  Mere  Pool,  ond  from  thence  to  join  the  Durham  and  Newcastle  turnpike  road  at 
Vigo  Lane,  with  a  braneh  from  Jorrow  Slake  to  Eoit  Boldon,  ollin  the  ooonty  of  Barham." 
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♦A01 1  ^^  ^^^  statement  filed  with  the  clerk  of  the  *peace,  in  parsa^Bce 
-'  of  the  statute  in  that  behalf  made,  as  <<  Sinking  fund  applicable 
to  the  payment  of  arrears  of  interest,"  as  by  reference  to  the  said 
statement  (a  copy  of  which  forms  part  of  this  case)  will  appear  :(a)  bat 
in  fact  there  was  no  sinking  fund  for  the  payment  of  the  principal;  nor 
was  any  sum  set  apart  for  or  applied  to  that  purpose. 

The  counsel  for  the  appellants  drew  the  attention  of  the  Bench  to 
sect.  4  of  Stat.  13  &  14  Vict.  c.  79. 

The  Sessions  quashed  the  order  and  found :  That  the  funds  wonid 
have  been  sufficient  for  the  payment  of  annual  interest,  for  the  repairs 
of  the  road,  and  other  current  expenses,  if  a  sum  had  not  been  applied 
towards  payment  of  arrears  of  interest.  That,  if  the  trustees  of  tbe 
road  had  not  by  law  the  power  to  apply  the  sum  aforesaid  to  the  paj- 
ment  of,  arrears  of  interest,  the  justices  were  wrong  in  making  the  order. 
If  the  trustees  had  the  power  by  law  of  so  applying  the  said  sum,  then 
that  the  justices  were  right  in  making  the  said  order. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  trustees 
of  the  road  had  not  the  power  by  law  to  make  the  payments  aforesaid, 
the  order  of  Sessions  is  to  be  confirmed.  If  the  Court  of  Queen's  Beneh 
should  be  of  opinion  that  the  trustees  had  such  power,  then  the  order 
of  Sessions  is  to  be  quashed  and  the  original  order  of  justices  is  to  be 
confirmed. 

A  copy  of  Stat.  7  G.  4,  c.  xvii.,  accompanied  the  case.  The  only  part 
which  it  is  necessary  to  state  is  sect.  17,  which  enacts  that  the  moneys 
faised  under  that  Act  shall  be  applied  to  making  the  roads ;  «  and  tbe 

•BO^l  ^®°^^^^^^^  0^  ^^7)  ^^  ^^^  Bu^^  moneys,  and  all  moneys  which  shall 
•'  *ari8e  or  be  received  from  the  tolls  by  this  Act  granted  or  other- 
wise, shall  from  time  to  time  be  applied  in  amending  and  keeping  in  repair 
the  roads  to  be  made  turnpike  by  virtue  of  this  Act,  and  the  toll  gates 
and  toll  houses,  and  in  otherwise  putting  this  act  into  execution,  and 
then  in  keeping  down  the  interest  of  the  principal  moneys  subscribed  or 
advanced,  or  to  be  subscribed  and  advanced  for  the  purposes  of  this  Act, 
and  which  may  be  borrowed  on  the  credit  thereof;  and  lastly,  in  repay- 
ing such  principal  moneys,  and  all  moneys  which  shall  be  borrowed  for 
the  purposes  of  this  Act,  or  on  the  credit  thereof." 

The  case  was  now  argued.(i)  , 

A,  F.  0.  Liddell  and  «7.  R.  Davison^  in  support  of  tne  oraer  of  Ses- 
sions.— Stat.  7  G.  4,  c.  xvii.,  s.  17,  clearly  makes  the  repairs  of  the  roads 
a  purpose  which  is  to  take  priority  of  the  payment  of  interest,  either 
annual  or  in  arrear.  But  it  will  be  said  that  stat.  4  &  5  Yict.  c.  59,  f. 
1,  has  the  efiect  of  altering  the  order  of  appropriation  ;  and  Reginar. 
White,  4  Q.  B.  101  (E.  C.  L.  R.  vol.  46),  will  be  relied  on  as  a  decision 

(<x)  Nothing  turned  upon  the  statement,  the  material  part  of  which  appeared  in  the  bodj  of 
the  ease. 
(6)  Before  Lord  CampbeU,  C.  J.,  Srle  and  OromptoOy  Ji.   WaghioEAB,  J.,  had  gone  to  Chambera 
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that  such  i3  the  constraction  of  the  Act.  That  case  was  decided  on  stat. 
2  &  3  Vict.  c.  81,  8.  1,  which  was  the  same  as  stat.  4  &  5  Vict.  c.  59, 
B.  l.(a)  But  the  decision  is,  "^only  that  the  justices  have  power,  r^^/^/^q 
when  the  funds  are  insufficient,  to  make  such  an  order  if  they  ^ 
think  it  necessary  or  expedient,  even  though  the  insufficiency  of  the 
trust  fund  may  have  arisen  from  a  misapplication  of  the  funds  by  the 
trustees.  But  the  Sessions  on  appeal  may  quash  the  order  if  they  think 
it  not  expedient  to  make  one  :  and  in  the  present  case  the  Sessions  find 
that,  if  this  was  a  misappropriation  of  the  funds,  it  was  not  expedient 
to  make  this  order.  Stat.  4  &  5  Vict.  c.  59,  recites  that  the  revenues 
of  some  turnpike  roads  are  <<  unequal  to  the  charge  and  maintenance  of 
such  roads,  after  paying  the  interest  and  principal  of  the  sums  due  upon 
mortgage  of  the  tolls  thereof."  It  may  be  that  in  many  *local  r<c/»/^ 
Acts  the  payment  of  principal  and  interest  is  to  take  priority  of  *- 
the  repairs :  but  this  recital  cannot  have  the  effect  of  enacting  that  in 
all  turnpike  trusts  the  order  of  appropriation  shall  be  such  as  isrecited, 
and  that  all  statutes  to  the  contrary  shall  be  repealed.  There  are  no 
words  in  the  enacting  part  of  stat.  4  &  5  Vict.  c.  59,  to  indicate  such 
an  intention.  In  Regina  v.  White,  Lord  Denman  does,  it  is  true, 
throw  out  a  suggestion  that  the  order  of  appropriation  might  be  changed ; 
but  the  decision  is  pointedly  confined  to  the  power  of  the  justices  to 
make  the  order  under  the  circumstances  in  that  case.  And  there  the 
interest  paid  was  the  annual  interest  accruing  in  that  year,  not  arrears 
of  interest  as  here.  Stat.  13  k  14  Vict.  c.  79,  s.  4,  which  may  be  looked 
upon  as  an  exposition  of  the  policy  of  the  Legislature,  enacts  that  a 
Binking  fund  shall  beset  aside,  afterpayment  of  interest  and  «<  all  other 
annual  liabilities  ;"  not  after  payment  of  arrears.     The  justices  in  petty 

(a)  SUL  4  A  5  Vict.  e.  59  has  been  prolonged  by  inoceuire  annual  Acts,  of  which  the  last  is  stat. 
16  A 17  Vkt  0. 66,  and  is  still  in  force.  The  first  section  of  4  A  6  Vict  e.  39  is  as  follows.  "  Wbereaa 
as  Aefc  waji  paoaed,"  6  A  6  W.  4,  o.  60,  "  wherebj  divers  siatntes  passed  in  the  reign  of  his  lata 
Majeil/  king  George  the  Third,  relating  to  the  performance  of  statute  duty,  were  repealed,  and 
itstate  doty  was  thereby  altogether  abolished :  And  whereas  the  revenues  of  some  turnpike 
nsds  tte  so  unequal  to  the  charge  and  maintenance  of  such  roads,  after  paying  the  interest  and 
prineiptl  ot  the  sums  due  upon  mortgage  of  the  tolls  thereof,  when  deprived  of  the  aid  heretofore 
derived  from  statute  duty,  that  it  Is  necessary  tiiat  some  additional  provision  be  made  for  such 
rosds^  fir  a  limited  period,"  Ac  **  Be  it  therefore  enacUd"  **  that  it  shall  be  lawful  for  the  jns^ 
tioes  at  any  special  sessions  for  the  highways  holden  after  the  passing  of  this  Act,  upon  informa- 
tioD  «ibibited  before  them  by  the  clerk  or  treasurer  of  any  turnpike  trust  that  the  funds  of  the 
lud  Imat  are  insufficient  for  the  repairs  of  the  turnpike  roads  within  any  parish,  notice  in  writing 
sf  focb  intended  information  having  been  previously  given  on  the  part  of  such  clerk  or  treasurer 
to  the  parish  surveyor  twenty-one  days  at  least  before  such  special  sessions,  to  examine  the  state 
of  the  revenues  and  debts  of  such  turnpike  trusts,  and  to  inquire  into  the  state  and  condition  of 
ths  repairs  of  the  roads  within  the  same,  and  also  to  ascertain  the  length  of  the  roads,  including 
tonipilce  roads,  within  such  parish,  and  how  much  of  such  road  is  turnpike  road,  and  if  after  such 
•zsittiiiation  it  shall  appear  to  the  said  justices  necessary  or  expedient,  for  the  purposes  of  any 
toniptke  road,  so  to  do,  then  to  adjudge  and  order  what  portion,  if  any,  of  the  rate  or  assessmeni 
levied  or  to  be  levied  by  virtue  of  the  said  recited  Act  shall  be  paid  by  the  said  parish  surveyor, 
Bad  at  what  time  or  times,  to  the  said  commissioners  or  trustees,  or  to  their  treasurer  or  other 
officers  appointed  by  them  on  that  behalf,  snob  money  to  be  wholly  laid  out  in  the  actual  repain 
of  iDeh  part  of  such  turnpike  road  as  lies  within  the  parish  from  which  i4  was  received." 

Sect.  3  gives  an  appeal  to  Quarter  Sessions.  Sect.  4  enacts  that  ''parish"  shall  be  taken  to 
rssa  (inter  alia)  '<  township." 
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Sessions  had  in  this  case  power  to  make  an  order,  though  the  insnflidency 
of  the  funds  arises  from  a  misapplication  on  the  part  of  the  trustees : 
but  that  power  is  to  be  exercised  only  when  it  is  expedient,  and  subject 
to  an  appeal  to  the  Sessions,  who  have  decided  that  it  is  not  expedient. 

Hugh  Hill  and  W.  S.  Chrey^  contri. — Regina  v.  White  is  directly 
in  point.  The  Court  there  must  have  held  that  the  funds  were  properly 
applied  ;  otherwise  the  justices  would  not  have  had  power  to  make  the 
order.  [Erle,  J. — Is  that  so  ?  The  township  at  common  law  was  liable 
to  be  indicted  if  the  turnpike  road  was  out  of  repair,  though  that  arose 
♦fiO'il  ^"^^"^  ^^®  neglect  of  their  duty  by  the  *trustee8.  Is  there  any 
^  authority  for  saying  the  township  is  not  liable  under  the  same 
circumstances  to  the  statutable  remedy  by  this  order  ?]  If  the  funds 
have  not  been  properly  applied,  they  remain  in  point  of  law  in  the  hands 
of  the  trustees,  who  cannot  discharge  themselves  by  showing  the  unau- 
thorized payments ;  and  therefore  the  funds  are  not  insufficient.  And 
at  all  events  the  reasoning  in  Begina  v.  White,  is  that  the  appropria- 
tion is  altered.  Stat.  13  &;  14  Vict.  c.  79,  s.  4,  does  not  justify  the 
inference  attempted  to  be  drawn  from  it.  The  arrears  of  interest  are 
interest  as  much  as  the  annual  interest.  Cur*  adv.  vuli. 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  Term  (May  5th), 
delivered  the  judgment  of  the  Court.  * 

]n  this  case  we  answer  the  question  referred  to  as  by  the  Sessions, 
Whether  the  trustees  had  by  law  the  power  to  apply  their  funds  in  pay- 
ment of  arrears  of  interest,  left  in  former  years,  before  the  necessary 
repairs  of  the  road  were  paid  for,  in  the  negative,  and  affirm  the  order 
of  Sessions.  Under  the  local  Act,  the  duty  of  the  trustees  was  to  apply 
their  funds  for  repairs  before  they  paid  any  interest ;  and  it  is  to  be 
seen  whether  that  duty  has  been  altered  by  any  subsequent  statute. 
Stat.  4  &  5  Yict.  c.  59,  giving  justices  a  discretional  power  to  make  an 
order  on  townships  for  payments  to  trustees  of  turnpikes,  where  their 
funds  are  found  insufficient  for  the  repairs  (under  which  statute  the 
order  appealed  against  was  made),  does  not  alter  the  duty  of  the 
trustees,  nor  give  them  a  right  to  apply  their  funds  otherwise  than  as 
*B0fi1  ^^^''^^^^^  V  l)iQiv  local  Act.  In  case  they  do  apply  their  funds 
-^  in  a  different  manner,  the  justices  have  a  discretion  to  order  pay- 
ment from  the  townships,  if  they  choose  to  exercise  it:  and  that  is  the 
effect  of  the  decision  in  Regina  v.  White,  where  the  question  reserved 
by  the  Sessions  was,  whether  the  justices  had  power  to  make  the  order 
on  the  townships,  where  the  funds,  according  to  the  local  Act,  should 
have  been  applied  first  to  repairs  and  then  to  interest,  and  they  vere 
applied  to  interest  first.  The  Court  does  not  decide  that  the  local  Acts 
are  repealed  as  to  the  order  of  applying  the  funds :  on  the  contrary, 
we  understand  them  to  suggest  that  the  justices  would  have  exercised 
a  sound  discretion*if  they  had  refused  to  make  an  order  unless  the  funds 
were  applied  according  to  the  local  Act ;  but,  if  they  chose  in  their 
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discretion  to  make  the  order  on  the  township,  this  Court  could  not  saj 
that  tl^ey  had  no  power  to  do  so. 

Since  the  decision  of  that  case,  stat.  18  k  14  Yict.  c.  79,  s.  4,  has 
made  a  new  appropriation  of  the  funds  of  turnpike  trustees,  hj  direct- 
ing 5^  per  eent/bn  the  amount  of  their  deht,  due  before  the  passing  of 
Stat.  12  &  13  Vict.  c.  87,  to  be  set  apart  as  a  sinking  fund,  after  the 
payment  of  the  interest  on  any  moneys  owing  on  account  of  the  tolls, 
and  all  other  annual  liabilities.  If  the  interest  mentioned  in  this  ap- 
propriation has  a  priority  over  repairs,  we  are  clearly  of  opinion  that  it 
is  the  interest  of  the  current  year  only  that  is  so  affected ;  for  it  is  in- 
terest that  is  classed  with  other  annual  liabilities.  The  arrears  of  inte- 
rest, left  unpaid  in  past  years,  are  classed  with  the  old  debt,  and  to  be 
paid  out  of  the  sinking  fund,  or  as  the  creditor  may  find  his  remedy. 
*The  trustees  have  no  right,  under  this  statute,  to  apply  their  r^r^r^,^ 
fands  to  former  arrears  of  interest,  instead  of  repairs,  according  *- 
to  their  local  Act.  And  we  concur  with  the  Sessions  in  thinking  that 
it  was  not  necessary,  or  expedient,  to  cast  on  the  present  occupiers  in 
the  townships  the  burden  of  those  arrears  of  former  years. 

Order  of  Sessions  affirmed. 


In  the  matter  of  OEORGE  BAILET.     May  1. 
In  the  matter  of  JOHN  COLLIER. 

Tke  return  to  m  habeas  oorpoi  ad  Babjioieodum,  to  bring  op  B.,  assigned,  as  tbe  eaose  of  B/s 
detention,  a  warrant  by  a  Justice,  which  recited,  in  tbe  past  tense,  that  "  B.  was"  this  day 
"eonvieted  before  me"  of  an  offence  against  stat  4  G.  4,  o.  84,  "and  I,  the  same  jnstioe, 
s4jndged"  that  B.  should  be  committed  for  two  months  with  hard  labour;  and  the  warrant 
theo,  in  the  present  tense,  commanded  the  constables  to  take  and  the  gaoler  to  reoeire  B. 
The  warrant  did  not  set  forth  the  evidence,  nor  state  that  it  was  taken  in  the  prisoner's  pre- 
lenee,  or  on  oath. 

Held  that,  under  stat  4  G.  4,  e.  34,  the  oonrietion  and  warrant  might  be  in  one  instrument,  but 
might  slso  be  separate ;  that  the  instrument  in  the  present  case  was  not  a  conviction,  but  a 
wtrrant  founded  on  a  prerions  conviction ;  and  was  therefore  good  in  fon|i. 

Affidsrits  were  used  showing  the  evidence  before  the  justice. 

Held :  that  it  was  open  to  the  prisoner  to  show,  by  affidavit,  that  there  was  no  evidence  from 
wliieh  the  justice  might  reasonably  draw  an  inference  that  the  relation  of  master  and  servant 
existed  between  prisoner  and  his  employer,  as  that  would  show  that  the  justice  had  no  juris- 
dietion. 

To  the  present  ease  the  affidavits  showed  only  that  there  was  evidence  both  ways :  and  the  pri- 
soner was  remanded. 

O'Mallet,  in  last  Term,  had  obtained  a  rule  Nisi  for  a  habeas  corpus 
ad  subjiciendam  to  bring  up  the  body  of  George  Bailey,  a  prisoner  in 
the  House  of  Correction  of  Usk  in  Monmouthshire,  and  a  similar  rule 
in  the  matter  of  John  Collier,  also  a  prisoner  in  the  same  place.  On 
the  last  day  of  last  Term  it  was,  by  consent,  ordered  that  cause  should 
he  shown  before  Erle^  J.^  at  Chambers  during  the  Vacation,  and  that 
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*R0^1  what  the  "^learned  Jadge  shoald  direct  ahould  have  the  same 
-^  effect  as  if  done  by  the  Court  at  that  time.  At  Chambers,  affi- 
davits were  used  on  both  rules.  Among  them  was  one  bj  the  prisoner 
George  Bailey,  who  stated  that  he  was  committed  for  two  months,  bj 
a  justice  of  the  peace,  charged  by  one  George  William  >Hutchinson  with 
having  absented  himself  from  the  work  of  Messrs.  Marshall  k  Co.,  his 
employers.  And  he  deposed :  <«  that  it  was  agreed,  between  his  said 
employers  and  himself  and  fellow  workmen,  that  the  rules  of  his  said 
employers'  colliery  should  be  the  same  as  in  Messrs.  Prothero*s  colliery^ 
namely,  to  be  paid  by  the  ton  monthly  pays,  and  a  month*8  notice  on 
leaving  or  being  discharged ;  but  that  the  price  per  ton  should  arise  or 
fall  with  the  price  in  Messrs.  Prothero'a  works,  without  notice.  And 
deponent  further  saith  that,  in  the  month  of  October  last,  he  was  work- 
ing on  the  said  contract,  and  that  on  the  first  day  of  December  last  the 
price  did  rise  in  the  works  of  the  Messrs.  Frothero*s.  And  deponent 
further  saith  that  a  rise  in  price  was  then  requested  by  the  colliers  of 
his  employers'  said  colliery  according  to  the  said  agreement,  which  was 
refused ;  and,  upon  this  refusal,  the  deponent  and  the  rest  of  the  colliers 
ceased  working:  and  this  is  the  misconduct  alleged  against  this  deponent, 
and  for  which  he  is  now  undergoing  separate  confinement  and  hard 
labour."  <<  That  deponent  is  not  bound  under  the  said  contract  to  any 
hours  of  working ;  nor  is  he  bound  to  cut  any  quantity  of  coal :  that  the 
employment  in  the  said  colliery  depends  on  the  demand  for  coal :  that 
there  is  not  always  full  employment :  that  deponent  is  only  paid  by  the 
ton  of  coal :  that  no  allowance  is  made  for  loss  of  time  when  trade  is 
*({M1  ®^^^^  ^^  ^^®  works  stopped  by  accident."  The  affidavit  then 
^  '*'proceeded  to  enter  into  details  of  matters  not  relevant  to  the 
questions  now  discussed  in  Court. 

Collier  made  an  affidavit  precisely  similar  to  that  of  Bailey,  except 
that  it  stated,  in  addition,  that  «this  deponent  had  a  son  working  with 
him  on  the  said  contract,  and  who  is  employed  and  paid  by  this  depo- 
nent, and  not  by  his  said  employers." 

In  opposition,  the  affidavit  of  George  William  Hutchinson  (sworn  in 
Bailey's  case)  was  used.  He,  by  it,  deposed  that  he  was  the  agent  of 
Messrs.  Marshall  &  Co.,  and  that  he  appeared  before  the  magistrate  to 
support  the  charge  of  misconduct  against  George  Bailey,  «<  who  is  a 
man  in  the  employ  of  the  said  Messrs.  Marshall  k  Co.,  as  a  collier; 
that  he  then  proved  the  custom  of  the  work  and  the  particular  contract 
between  him  and  his  employers ;  and  that  he  also  proved  the  breach  of 
the  said  contract  by  the  said  George  Bailey."  After  several  state- 
ments not  bearing  on  the  questions  now  discussed  in  Court,  the  affidavit 
added :  <«  that  the  said  contract  between  the  said  George  Bailey  and  his 
said  employers,  Messrs.  Marshall  k  Co.,  was,  that  he,  the  said  George 
Bailey,  should  serve  his  said  employers  as  a  collier,  until  a  month's 
AOtice  ahould  be  given,  either  by  himself,  the  said  George  Bailey,  or 


8  ELLIS  &  BLACKBURN.    Q.  B.  600 

his  employers.  And  that  the  contract  between  the  prisoner  and  his 
employers,  as  to  wages,  was,  that  the  price  was  to  be  one  shilling  and 
ten-pence  per  ton  of  coal  cat,  and  was  to  rise  or  fall  with  the  generality 
or  line  of  collieries  in  the  district ;  and  that  no  allusion  whatever  was 
made  to  the  colliery  of  the  Messrs.  Prothero ;  but  that  the  price  was 
not  to  affect  the  month's  notice :  and  that  the  said  contract  was  for  the 
said  George  Bailey  to  serve  his  employers,  the  said  Messrs.  Marshall  & 
Co.,  exclusively..  And  that,  by  the  terms  of  the  said  '*'contract,  r^^/^^/v 
the  said  George  Bailey  could  not  work  for  any  other  person  ^ 
daring  his  said  service,  and  until  the  expiration  of  his  month's  notice. 
And  this  deponent  farther  saith  that,  at  the  time  the  said  (George  Bai» 
ley  was  brought  before  the  said  justice,  the  prices  for  catting  coal  had 
not  risen  generally.  And  this  deponent  further  saith  that  the  said  con* 
tract  between  the  said  George  Bailey  and  his  said  employers,  the  said 
Messrs.  Marshall  k  Co.,  was  that,  if  trade  was  slack,  or  works  stopped 
by  accident,  the  said  Messrs.  Marshall  and  Co.  would  consider  them- 
selves,  by  the  said  contract,  compelled  either  to  provide  the  said  George 
Bailey,  and  the  other  colliers  employed  at  their  said  colliery,  with  work, 
or  pay  them  reasonable  wages.  And  this  deponent  further  saith  that 
the  said  George  Bailey  entered  upon  his  said  service  with  the  said  Messrs. 
Marshall  according  to  the  terms  of  the  said  contract."  In  Collier's 
case  he  made  a  similar  affidavit. 

At  Chambers,  before  Erie,  J.,  the  principal  question  raised  was,  whe« 
ther  the  contract  between  the  prisoner  and  Messrs.  Marshall  k  Co.  was 
sach  that  the  conduct  of  the  prisoner  could  be  considered  a  breach 
of  it.  The  learned  Judge  thoaght  the  question  one  of  importance  and 
difficulty.  He  ordered  that  the  rule  should  be  absolute  for  a  writ  to 
issue,  and,  by  consent,  that  the  prisoner  should  in  the  mean  time  be 
discharged  out  of  custody,  on  entering  into  recognisances  to  appear,  if 
called  upon,  at  the  return  of  the  writ. 

The  returns  of  the  gaoler  to  the  two  writs  set  out  as  the  ground  on 
which  he  had  detained  the  prisoners  the  warrants  of  commitment.  The 
material  part  of  that  in  Bailey's  case  was  as  follows. 

"To  the  constable  of,"  &c.,  "and  to  the  keeper  of,"  &c.  "Whereas, 
on,"  ic.,  "at,"  &c.,  "George  William  *Hutchinson,  of,"  &c.,  r^g-j-j 
"  agent  to  John  Marshall  and  others,  of,"  &c.,  "  trading  as  Messrs.  ^ 
Marshall  k  Co.,  coke  and  colliery  proprietors,  personally  came  before  G. 
H.,  Esquire,  a  Justice,"  &c.,  "  and  then  and  there  made  information  and 
complaint  upon  oath  before  me  the  said  Justice,  that  George  Bailey,  of," 
4c.,  "collier,  did,  on,"  &c.,  "  at,"  &c.,  "  contract  with  the  said  John  Mar- 
shall and  others,  to  serve  the  said  John  Marshall  and  others,  in  the 
capacity  and  employment  of  a  collier,  for  the  term  of  one  month,  and  so 
on  from  month  to  month,  determinable  nevertheless  on  either  of  the  said 
parties  giving  to  the  other  one  month's  previous  notice  of  their  intention 
to  determine  the  said  contract,  at  and  for  the  wages  of  one  shilling  and 
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ten  pence  per  ton  for  cutting  coal :  and  that  the  said  George  Bailey  did, 
afterwardB,  to  wit,  on,"  &c.,  "at,"  &c.,  "enter  into  his  said  service 
according  to  the  said  contract :  and  that  the  said  George  Bailey,  after- 
wards and  before  the  term  of  his  said  contract  was  completed,  to  wit,  on,*' 
&c.,  "  at,"  &c.,  "  was,  in  the  execution  of  the  said  contract  and  other- 
wise respecting  the  same,  guilty  of  a  certain  misconduct  and  misdemeanor, 
in  this,  to  wit,  that  he,  the  said  George  Bailey,  did  then  and  there,  and 
before  the  term  of  his  said  contract  was  completed,  unlawfully  absent 
himself  from  his  said  serrice  without  the  consent  of  his  said  masters, 
and  without  any  lawful  excuse,  contrary  to  the  form  of  the  statute  in 
that  case  made  and  provided :  and  that  the  place  where  the  said  George 
Bailey  was  so  employed  under  the  said  contract  is  within  the  said  county 
of  Monmouth:  And  whereas  the  said  George  Bailey  was,  this  10th 
day  of  December,  A.  D.  1858,  at  the  parish  of  Bedwelty  in  the  same 
county,  duly  convicted  before  me,  the  undersigned  G.  H.,  one  of  Her 
^n^  gy-.  Majesty's  ^Justices  of  the  Peace  in  and  for  the  said  county  of 
"-'  Monmouth,  of  the  said  offence,  so  charged  upon  him  in  and  bjr  the 
said  information  as  aforesaid ;  and  I,  the  same  Justice,  adjudged  that 
the  said  George  Bailey,  for  his  said  offence,  should  be  committed  to  the 
said  House  of  Correction  at  Usk  aforesaid,  in  the  said  county  of  Mon- 
mouth, there  to  remain  and  be  held  at  hard  labour  for  the  term  of  two 
calendar  months,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided :  These  are  therefore  to  command  you,  the  said  constable, 
forthwith  to  take  the  said  George  Bailey,  and  him  safely  to  convey  to  the 
said  House  of  Correction  at  Usk  aforesaid,  and  there  to  deliver  him  to 
the  keeper  thereof,  together  with  this  precept :  and  you  the  said  keeper 
are  hereby  commanded  to  receive  the  said  George  Bailey  into  your  cus- 
tody in  the  said  House  of  Correction,  there  to  remain  and  to  be  kept  to 
hard  labour  for  the  term  of  two  calendar  months.  And  for  your  so  doing 
this  shall  be  your  sufficient  warrant.  Given  under  my  hand  and 
seal,"  &c. 

The  return  in  Collier's  case  set  out  a  precisely  similar  warrant  The 
returns  respectively  then  proceeded  to  excuse  the  keeper  from  bring^g 
up  the  body  as  commanded  by  the  Court,  by  showing  that  the  prisoner 
had  been  discharged  on  his  own  recognisances,  in  obedience  to  the  rule 
of  Court  drawn  up  pursuant  to  the  order  of  Erie,  J.  The  retoms 
having  been  now  read  in  Court, 

Smtfthies  moved  for  the  discharge  of  both  prisoners. — There  are 
objections  to  the  warrant,  in  each  case,  apparent  on  it ;  and,  also,  there 
is  an  objection  going  to  the  root  of  the  whole  matter,  namely  that  there 
*^1  ^1  ^^  ^^  ^^^^  contract  between  the  prisoners  and  Messrs.  Marshall 
-'  *k  Co.  as  to  give  rise  to  the  relation  of  master  and  servant,  and 
so  give  the  justice  jurisdiction ;  and  no  breach  of  the  contract,  such  as  it 
was.     To  raise  this  last  objection  recourse  must  be  had  to  the  affidavits. 

J.  W»  Suddleiton^  for  the  committmg  magistrate,  objected  to  the  use 
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of  tbe  affidavits.  He  stated  that  there  was  reason  to  believe  that,  if 
the  conviction  were  quashed,  an  action  would  be  commenced  against  his 
client ;  and,  that  being  so,  he  could  not  on  his  behalf  waive  any  objec- 
tion :  but  he  offered  to  waive  all  technical  points,  and  discuss  the  ques- 
tion solely  on  the  merits,  if  an  undertaking  to  bring  no  action  were 
given. 

Smythies. — It  is  proposed  to  use  the  affidavits,  not  for  the  purpose  of 
contradicting  the  return,  but  to  show  that  the  justice  who  made  the  war- 
rant had  no  jurisdiction.  It  appears  from  the  affidavits  that  this  was 
not  a  contract  of  service  at  all :  the  employers  were  not  bound  to  find 
vork ;  the  prisoner  was  at  liberty  to  work  or  not  as  he  pleased ;  all  that 
is  agreed  on  is  that,  if  the  prisoner,  either  by  himself  or  his  agents,  cut 
coal,  much  or  little,  he  is  to  be  paid  a  price  for  it ;  and  that  the  prisoner 
shall  not  cut  coal  for  any  one  else  during  the  time  this  agreement  was 
not  determined.  There  was  no  consideration  for  the  contract  so  as  to 
make  it  binding ;  and  supposing  that  it  was  binding,  there  was  no  breach. 

J.  W.  Suddleston, — If  the  undertaking  not  to  bring  an  action  is 
given,  the  justice  will  consent  to  have  these  points  raised,  and  the  Court 
will  decide  whether  the  conclusions  the  justice  drew  from  the  evidence 
were  right  or  not.  But,  at  present,  the  question  is  *not  whether  r^/»^^ 
the  justice  was  right,  but  whether  he  had  jurisdiction ;  for,  if  he  *- 
had,  his  finding  is  conclusive.  [Lord  Campbell,  C.  J. — As  at  present 
advised,  I  think  that  the  prisoner  may  use  affidavits  to  show  that  there 
was  no  evidence  before  the  justice  from  which  he  could  reasonably  infer 
that  there  was  a  contract  creating  the  relation^  of  master  and  servant,  as 
that  would  show  that  there  was  no  jurisdiction  in  the  justice.  But,  if 
there  was  such  evidence,  it  is  immaterial  to  show  that  there  was  other 
evidence  from  which  the  justice  might  have  inferred  the  contrary ;  for 
that  would  only  go  to  show  that  the  finding  of  the  justice  on  a  matter 
within  his  jurisdiction  was  wrong.] 

The  affidavits  used  at  Chambers  were  then  referred  to :  it  did  not 
appear  by  them  explicitly  what  evidence  was  given  before  the  justice ; 
but  the  argument  proceeded  on  the  assumption  that  the  affidavits  of  the 
prisoner  and  of  Hutchinson,  before  stated,  contained  the  facts  brought 
before  the  justice. 

SmythieM. — The  evidence  shows  that  there  was  no  contract  for  service 
at  all.  The  colliers  are  left  free  to  do  as  much  or  as  little  as  they 
please;  it  is  thought  that  the  obligation  not  to  work  for  any  one  else 
will  be  a  sufficient  inducement  to  make  them  work.  [Lord  Campbell, 
C.  J, — There  may  very  well  be  a  contract,  such  as  you  suggest,  not 
amounting  to  an  engagement  on  the  part  of  the  employed  to  work.  I 
may  contract  with  a  fisherman  that  I  will  buy  all  the  fish  he  catches  at 
a  regulated  price,  he  being  free  to  fish  or  not  if  he  pleases.  But  I  may 
also  contract  with  a  fisherman  that  he  shall  fish  for  me  every  day  as  my 
fisherman,  his  remuneration  being  regulated  by  the  quantity  of  fish  he 
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may  catch.  Is  it  possible  to  say  that  there  was  no  evidence  jostifying 
*^l^1  *^^^  justice  in  thinking  the  prisoner's  contract  of  this  latter 
-^  kind?]  At  least  there  was  no  consideration  for  the  contract. 
The  employers  were  not  bound  to  find  work  for  the  prisoner ;  William- 
son V.  Taylor,  5  Q.  B.  175  (E.  C.  L. '  R.  vol.  48).  It  would  have  been 
a  very  improvident  bargain  if  they  had  contracted  to  do  so ;  for  their 
colliery  might  be  stopped  by  a  flood,  or  some  other  accident  over  which 
they  had  no  control.  [Lord  Campbell,  C.  J. — It  may  very  well  be 
that  they  did  not  contract  to  keep  their  colliery  open,  and  yet  that  if, 
the  colliery  being  open,  they  excluded  the  prisoner  they  would  have 
broken  their  contract.  If  they  agreed  to  keep  up  the  relation  of 
employers  and  employed,  it  would  be  a  breach  if  they  renounced  it ; 
and  such  an  agreement  would  be  ample  consideration.  And  it  may  be 
that  the  other  party  did  not  bind  himself  to  work  every  day,  so  that  it 
woald  be  no  breach  of  his  engagement  if  he  took  an  occasional  holiday, 
yet,  if  he  engaged  to  continue  the  relation  of  employer  and  employed, 
it  would  be  a  breach  of  his  engagement  to  renounce  it  by  entering  upon 
a  strike.  Huddleston  referred  to  that  part  of  the  affidavit  of  Hutchin- 
son in  which  it  was  stated  that  the  employers  considered  themselves 
bound  either  to  provide  the  men  with  work  or  pay  them  wages.  Cromf- 
TON,  J.— Regina  v.  Welch,  2  E.  &  B.  357  (E.  C.  L.  R.  vol.  75),  and  Klk 
ington  V.  Scott,  15  M.  &  W.  657,t  go  far  to  show,  that  the  employers 
were  so  bound.  But,  in  the  mode  in  which  the  point  is  raised,  the  onlj 
question  is  whether  the  prisoner  can  show  affirmatively  that  the  contract 
was  such  that  the  justice  had  not  jurisdiction.]  In  Regina  v,  Welch, 
the  servant  had  agreed  to  work  personally.  In  this  case  it  appears  from 
Collier's  affidavit  that  the  colliers  employed  workmen  under  them.  The 
f^l  R1  '^'i^elation  of  master  and  servant  does  not  exist  except  where  the 
^  engagement  is  to  serve  personally ;  Riley  v.  Warden,  2  Exch.  59,f 
Hardy  v.  Ryle,  9  B.  &  C.  603  (E.  C.  L.  R.  vol.  17),  Lancaster  v.  Greaves, 
9  B.  &  C.  628. 

Then  the  conviction  is  bad  on  the  face  of  it ;  as  it  does  not  state 
that  the  evidence  was  on  oath,  or  taken  in  the  presence  of  the  prisoners. 
That  was  necessary  before  stat.  11  &  12  Vict.  c.  48 ;  In  re  Gray,  2 
Dow.  &  L.  539,  Regina  v.  Tordoft,  5  Q.  B.  933  (E.  C.  L.  R.  vol.  48) : 
and  that  Act  does  not  affect  a  warrant  of  commitment  such  as  this. 

J".  W.  ffuddhston,  contrdr,  was  desired  by  the  Court  to  confine  his 
argument  to  the  last  point  only. — The  distinction  between  this  case  and 
those  cited  depends  on  the  peculiar  nature  of  the  enactment  in  stat.  4 
G.  4,  c.  34,  s.  3.  If  it  appear  to  the  justice  that  the  accused  is  guilty, 
the  justice  is  authorized  to  commit  him.  The  justice  must  therefore  in 
substance  convict  the  accused,  and  make  a  warrant  for  his  commitment. 
But  he  13  not  called  upon  to  make  the  warrant  a  record  of  the  convic- 
tion :  he  may  do  so  if  he  pleases;  and,  if  he  does  make  it  a  record  of 
the  conviction,  then  it  must  have  all  the  requisites  of  a  conviction.    la 
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Begina  v.  Tordoft,  the  words  were  <<I  do  tlierefore  convict;"  and 
Patteson,  J.,  calls  attention  to  that.  The  instrument  was  therefore  in 
that  case  a  conviction.  But  in  Regina  v.  Richards,  5  Q.  B.  926  (E.  C. 
L.  R.  vol.  48),  the  return  to  the  habeas  corpus  showed  a  good  warrant 
reciting  in  the  past  tense  a  previous  conviction,  and  it  was  held  that  was  a 
good  ground  of  detention ;  though  the  only  conidction  brought  before  the 
Court  was  informal.  Lindsay  v.  Leigh,  11  Q.  B.  455  (E.  C.  L.  B.  vol. 
63),  shows  only  that  the  justice  "^ay  make  a  single  instrument  r,^/*^,^ 
that  shall  be  both  a  conviction  and  a  warrant  of  commitment,  '- 
and  that,  if  he  does  make  such  an  instrument  and  I'eturn  it,  a  formal 
conviction  subsequently  drawn  up  is  too  late.  The  instrument  in  the 
present  case  is  a  warrant  of  commitment  on'  a  conviction,  following  the 
form  (P.  1)  in  the  schedule  to  stat.  11  k  12  Vict.  c.  48.  In  re  Qray, 
2  Dowl.  &  L.  689, 549,  is  really  an  authority  that  this  warrant  is  good. 
Patteson,  J.,  there  in  his  judgment  puts  the  decision  on  thiS  very  dis- 
tinction. He  says:  << where,  under  this  Act  of  Parliament,  the  con- 
Tiction  and  warrant  of  commitment  are  in  the  same  document  (which  it 
u  by  no  means  necessary  that  they  should  be,  but  which  they  are  in 
the  present  case),  it  must  appear  on  the  face  of  that  document,  that 
the  evidence  on  which  the  conviction  proceeds  was  given  on  oath,  and 
in  the  presence  of  the  prisoner!" 

Lord  Campbbll,  C.  J.— That  authority  shows  that  the  instrument  in 
the  present  case  is  sufficient.  It  is  not  a  conviction,  but  a  warrant  in 
execution  of  a  previous  conviction ;  and,  being  so,  it  does  not  require 
the  formalities  of  a  conviction.  There  may,  under  this  statute,  be  an 
instrument  drawn  up  of  a  hybrid  character,  so  that  it  is  a[t  once  a  con- 
Tiction  and  a  warrant ;  but  the  instrument  in  the  present  case  does  not 
fall  within  that  category.  There  is  nothing  in  the  decision  in  Lindsay 
V.  Leigh  to  show  that  there  may  not  be  a  separate  conviction,  as  under 
ordinary  Acts,  and  a  warrant  founded  on  it,  though,  by  the  provisions 
of  this  particular  Act,  such  a  conviction  may  be  dispensed  with,  in 
favoar  of  the  prosecution.  Then  there  is  nothing  *here  to  show  r^c/^io 
that  the  witnesses  were  not,  in  point  of  fact,  sworn,  and  examined  ^ 
in  the  presence  of  the  prisoners,  or  that  the  prisoners  had  not  in  fact 
the  fall  benefit  of  everything  to  which  they  were  entitled :  and  this, 
being  a  warrant,  is  in  this  respect  good  on  the  face  of  it. 

It  is  also  good  on  its  face,  as  showing  that  there  was  a  contract  of 
seryice,  and  a  breach  of  that  contract.  Still  it  would  be  open  to  the 
prisoners  to  show  that  the  justice  had  no  jurisdiction :  and,  if  they 
showed  that  there  was  no  evidence  before  the  justice  on  which  he  was 
warranted  in  coming  to  the  conclusion  that  there  was  a  contract  of 
service  and  a  breach  of  it,  I  think  this  would  show  that  be  exceeded  his 
JQrisdiction.  In  the  present  case  let  us  proceed  on  the  supposition 
(which  is  not  strictly  borne  out  by  the  proof)  that  the  statements  in 
the  affidavits  were  the  same  statements  which  were  in  evidence  before 
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the  justice.  Can  we,  looking  at  them,  say  that  there  was  no  eyidonce 
from  which  he  might  justly  infer  a  contract  of  service  7  If  the  contract 
was,  like  that  which  I  supposed  daring  the  argument  to  have  heen  made 
with  a  fisherman,  a  contract  to  buy  the  proceeds  of  their  labour,  it 
would  not  be  a  contract  of  service.  But  the  justice  was  fully  warranted 
in  inferring  that  this  was  a  contract  to  serve  for  a  month,  and  to  be 
paid  according  to  the  work  done.  It  has  been  said  that  there  was  no 
consideration  for  such  a  contract ;  but  I,  on  this  evidence,  think  that 
there  was  an  obligation  on  the  part  of  the  employers,  not  merely  to  pay 
for  the  work  done,  but  also  to  employ  the  men :  not,  I  think,  necessarily 
to  find  them  work  day  by  day ;  but  an  obligation  to  continue  the  rela- 
tion of  master  and  servant ;  so  that,  if  the  master  causelessly  refused 
to  give  the  servant  work,  whilst  the  colliery  was  open,  he  would 
»f>lQl  *^^^  broken  his  contract.  That  obligation  on  the  part  of  the 
-I  master  would  be  ample  consideration  for  the  servant's  promise. 
Then  it  is  said  that  the  contract  was  not  one  for  personal  service :  and 
it  appears  that  one  of  the  men  was  permitted  to  employ  another  person 
to  assist  him ;  but  still  there  was  evidence  enough  before  the  justice 
from  which  he  might  infer  that  the  contract  bound  the  men  to  work 
personally.  Then,  if  there  was  evidence  from  which  the  justice  was 
warranted  in  concluding  that  there  was  a  contract  for  service,  it  was 
for  his  determination  whether  there  was  a  breach.  I  have  no  jurisdic- 
tion to  review  his  determination  on  that  point ;  and  I  do  not  inquire 
whether  it  was  right  or  not. 

WiGHTMAN,  J. — The  first  question  is.  Whether  it  has  been  afiEnna- 
tively  shown,  contrary  to  the  allegations  in  the  warrant,  that  the  jus- 
tice had  no  jurisdiction.  It  is  alleged  in  the  warrant  that  there  was 
Buch  a  contract  as  would  give  the  justice  jurisdiction ;  and  the  onos  is 
cast  on  those  impeaching  the  warrant  of  showing  that  there  was  so 
reasonable  ground  on  which  the  justice  might  find  this.  It  is  not  enough 
that  there  was  ground  on  which  he  might  have  reasonably  found  that 
there  was  no  such  contract ;  for  the  justice  is  not  bound  to  believe  one 
side  more  than  another :  and,  therefore,  if  there  was  any  evidence  before 
him  from  which  he  might  reasonably  infer  that  there  was  such  a  con- 
tract, it  is  enough.  It  is  said  that  there  was  nothing  to  justify  the  ja^ 
tice  in  inferring  that  the  contract  was  one  for  personal  service ;  but  it 
is  agreed  on  both  sides  that  a  month's  notice  was  stipulated  for,  and 
that  till  it  was  given  the  miner  was  not  to  be  at  liberty  to  enter  into 
the  service  of  any  one  else.    Now  I  think  that  it  is  a  reasonable  infer- 

*6201  ^"^  ^^^^  *those  provisions  alone  that  the  bargain  was  for  bis 
^  personal  services. 
As  to  the  formal  point,  I  quite  agree.     There  is  nothing  in  the  case 
of  Lindsay  v.  Leigh  at  all  in  conflict  with  our  present  decision.    The 
Court  of  Error  there  said,  in  effect,  that,  if  there  is  an  order  of  com-  I 
mitment  under  this  Act,  no  other  formal  conviction  is  required^  and  the 


8  ELLIS  A  BLACKBURN.    Q.  B.  620 

instrainent  in  such  a  case  is  both  the  conviction  and  the  warrant; 
though,  if  it  is  an  order  of  commitment,  it  does  not  require  the  same 
formalities  as  a  conviction.  But  there  is  nothing  in  Lindsay  v.  Leigh 
to  show  that  there  may  not  be  separate  instruments,  one  a  conviction 
and  the  other  a  warrant.  If  we  are  to  treat  the  instrument  in  the  pre- 
sent case  as  a  conviction,  we  contradict  its  terms ;  for  it  recites  a  pre- 
TiooB  conviction.    It  is  therefore  a  warrant  only. 

E&LB,  J. — I  agree  that  the  prisoners  must  be  remanded.  As  to  the 
point  of  form.  It  is  important  to  lay  down  a  rule  by  which  persons 
enforcing  the  law  may  be  relieved  from  the  risk  of  being  defeated  on 
formal  grounds.  The  words  of  the  Act  in  question,  <«it  shall  and  may 
be  lawful  for  such  justice  to  commit  every  such  person,"  have  raised 
the  difSculty.  The  Legislature  contemplated  that  the  justice  might 
eon^ct  and  commit  at  once.  Accordingly,  there  have  been  a  series  of 
ewM  in  which  attempts  have  been  made  to  unite  in  one  instrument  the 
record  of  the  conviction  and  the  warrant  for  the  imprisonment ;  and  a 
scries  of  objections,  arising  from  the  twofold  nature  of  those  instru- 
ments. At  last,  in  Begina  v.  Richards,  5  Q.  B.  926  (E.  C.  L.  R.  vol. 
48),  the  two  instruments  *were  separated.  It  seems  to  me  that  r^c/^oi 
the  pomts  before  the  Court  of  Error  in  Lindsay  v,  Leigh,  11  Q.  ^ 
B.  455  (E.  G.  L.  R.  vol.  63),  did  not  raise  the  question  whether  this 
might  be  done.  I  have  no  hesitation  in  supporting  the  doctrine  of 
Patteson,  J.,  in  In  re  Oray,  2  Dow.  k  L.  649,  that  it  is  by  no  means  ^ 
necessary  that  the  conviction  and  warrant  of  commitment  should  be  in 
the  same  document.  Here  they  are  not ;  and  consequently  the  warrant 
is  formaUy  good. 

As  to  the  point  of  substance,  it  had  great  weight  with  me  at  Cham- 
bers. But  the  question  is  now  so  raised  that  the  only  point  is  whether 
the  justice  had  reasonable  grounds  for  finding  a  contract  of  service.  I 
always  thought  it  a  case  in  which  any  man  might  doubt :  and  now,  when 
I  find  that  three  Judges  are  inclined,  on  this  evidence,  to  think  that  a 
contract  of  service  actually  existed,  it  is  of  course  out  of  the  question 
to  say  that  the  justice  might  not  reasonably  draw  the  same  conclusion. 

Crompton,  J. — ^As  to  the  point  of  form.  I  can  see  nothing  to  show 
that  this  warrant  was  not  founded  on  a  good  previous  conviction. 

As  to  the  point  of  substance.  Certainly  I  am  not  prepared  to  say 
that  there  was  no  reasonable  ground  for  finding  that  there  was  such  a 
state  of  things  as  would  give  the  justice  jurisdiction.  The  point  on 
which  I  should  feel  most  doubt,  if  it  were  necessary  to  find  the  fact,  is, 
as  to  whether  this  was  a  contract  for  personal  service.  But  there  was 
evidenee  tending  to  show  that  it  was ;  particularly  the  evidence  of  an 
agreement  that  the  employers  would  find  work  or  pay  wages ;  an  agree- 
ment which  could  never  be  made  if  the  miner  was  not  *to  work  r^cgoo 
himself,  but  might  employ  as  many  people  as  he  pleased  under  *- 
ium.    But  we  cannot  interfere  unless  we  see  it  made  out  negatively 
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that  there  was  no  evidence  to  warrant  the  jnatioe'e  finding.    And  it  if 
clear  that  there  was  e?idenoe.  Prisoners  remanded* 
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]i,a  Daatrio  nurohaiil^ioM  wbMl  to  W.,n  AaiterdMi  nMnh«nit»  to  be  ptid  for  by  tofti,tB  to 
drawn  by  B.  on  C,  »  Loadon  morohaB^  againit  billa  of  lading.  W.  was  in  fbe^  thoogb  tbit 
was  not  diBcIosed  to  B.,  acting  for  P.,  anotbor  London  morobatft  W.  wroto  to  OL  opoaiaf  a 
credit,  on  aoeoimt  of  P.,  in  farDor  of  R,  to  bo  dmwn  on  agalnii  bilk  of  lading  P.  to  bo  ditetid 
with  the  amonnt  B.  forwardod  a  bill  of  lading  ondorMd  by  him  in  blank,  to  C.  in  a  letter 
f Uting  that,  "  aooording  to  initniotioni  from  W.,''  we  hand  yon  a  bill  of  iMding,  **  and  reqjBMt 
you  to  follow*  hif  iastroetiom  reapeoting  tho  doonmont^  "by  whoM  order,  and  for  vbete 
aooonDt,"  wo  draw  on  yon,  ''which  diafti  wo  recommend  to  yonr  kind  protoctioB.*  On  (to 
day  after  C'f  receipl  of  thia  letter,  the  draft  wae  left  with  G.  for  aceeptanee.  P.,  on  tbe  ma* 
day,  being  in  aotoal  poeseiiion  of  the  bill  of  lading,  pledged  it  with  O^  who  bonft  flde  gave 
Talno  for  it  On  the  ereniag  of  the  laue  day',  P.  waa  arreated  on  a  crimtoal  ekaige;  aad  to 
afterwards  became  bankmpL  C.  did  not  accept  tbe  draft;  and,  on  the  ensuing  day,  beetoA 
bankrupt  W.  also  foiled.  B.  stopped  the  cargo  in  transitu.  0.  brought  trorer  againit  Un 
for  the  cargo. 

On  a  case  stating  tho  aboro  foots,  with  power  for  the  Cowt  to  draw  inferences  of  foci; 

Held,  that  B.  primi  fade  had  the  right  to  stop  in  transita;  and  that  0.,  though  a  boat  Ut 
transferee  for  Talne  of  the  endorsed  bill  of  liding  from  P.,  was  not  entitled  to  the  eargo^  oakii 
P.  had,  not  merdy  possession  of  the  bill  of  ladtog^  but  a  right  to  tinnsfor  it;  inasmuch  ss  biDi 
of  lading  are  not  negotiable  to  the  same  extent  as  bills  of  exchange. 

Bat  held :  that  C.  was  entitled  to  hand  over  the  bill  of  lading  to  P. ;  the  letter  fram  B.  act  in- 
posing  any  condition  to  prerent  C.  from  doing  so.  And  the  Govt,  as  an  infcnnoa  e(  ito^ 
thought  that  C.  had  so  handed  tt  OTcr  to  P, 

Judgment  for  plaiatiiL 

Trover  for  wheat:  Fleaa^  Not  gcdlty)  and  Not  posseBsed. 

On  the  trial,  before  Lord  Campbel^  G.  J.,  at  the  London  sittings 
after  Trinity  Term,  a  yerdict  passed  for  the  plaintift,  with  87251.  d*- 
mages,  subject  to  a  oase# 

^g23i  *^J  ^^^  ^^  appeared,  that  the  plaintiffs  were  London  monej 
^  merchants  trading  under  the  firm  of  Overend,  Gurney  k  Cov 
and  the  defendants  merchants  at  Dantric  trading  under  the  firm  of  Tk. 
Behrend  k  Go.  The  aotion  was  brought  to  try  the  right  to  the  cargo 
of  the  ship  Erute,  whieh  the  plamtiffs  claimed  as  holders  of  the  bill  of 
lading.  The  bill  of  lading  was  for  wheat  in  bulk,  shipped  bj  Tb. 
Behrend  k  Go.  at  Dantsie,  deliTorable  in  London  to  order  or  sssigasY 
and  was  endorsed  in  blank  by  Th.  Behrend  &  Co.  On  2d  Febmarr, 
1858,  the  ship  arriyed  in  the  Thames,  and  defendants  took  poflsession 
of  the  eargo  in  tbe  idtxp,  and  kept  it.  The  case  showed  that  Orereni 
Gurney  k  Go.,  in  the  ordinary  course  of  business,  made  an  adrance  on 
the  security  of  the  bill  of  lading  to  Messrs.  Goventry  k  Shsppard  oi 
the  StbJamiaryfiaSSi    OoTentry  ft^Sheppard  had,  in  the  coarse  of 
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bosiness,  made  large  advances  to  Robert  Ferdinand  Fries,  in  London,  and 
had  receiyed  this  bill  of  lading  from  him,  on  the  same  8th  January,  as  a 
part  security  for  these  advances,  and  for  fresh  advances  then  made. 
Robert  Ferdinand  Pries  was  a  corn  merchant,  then  in  good  credit :  but, 
on  the  evening  of  the  same  day,  he  was  arrested  on  a  criminal  charge, 
Dot  connected  with  this  bill  of  lading,  and  had  since  become  banknipt. 
The  case  stated  the  particulars  of  these  transactions  at  some  length :  it 
appeared  that  the  whole  was  bonfi  fide  as  regarded  Overend,  Gurney  k 
Co.,  and  Coventry  &  Sheppard ;  so  that  the  real  pomt  was,  whether 
Pries  had  obtained  the  bill  of  lading  under  such  circumstances  as  to  be 
able  to  confer  a  good  title  on  a  bon&fide  transferee*  The  circumstances 
onder  which  Pries  obtained  the  bill  of  lading  were  thus  stated  in  the 
case.  The  cargo  was  bought  of  the  defendants  by  Mr.  E.  Werthe- 
nksxui,  a  merchant  at  Amsterdam :  Werthemann  in  point  of  fact  boagbt 
^the  eera  for  Pries;  but  tiiai  fact  was  unknown  to  the  defend-  r-i^ooA 
ants.  They  only  knew  Werthemann  in  the  transaction ;  and  ^ 
payment  of  the  price  at  the  rate  of  40s.  per  quarter  was  to  be  made  in 
the  manner  stated  in  the  following  letters.  Collmann  and  Stolterfoht, 
meQti<med  an  those  letters,  were  a  irm,  an  a  large  way  of  business  as 
merchants  and  oonmiasioii  agents,  who  had  had  very  large  dealings  with 
Pries  daring  the  time  he  was  in  business. 

On  the  Slet  December,  1852,  Werthemann  wrote  and  sent  the  fol- 
lowiag  letter  to  Meesrs.  Collaann  and  Stolterfoht,  London. 

a  Amsterdam,  81st  December,  1852. 

<<  By  order  and  for  account  of  Mr.  Robert  F.  Pties,  I  beg  to  inform 
yon  that  I  have  opened  a  credit  with  your  house  in  favour  of  Messrs. 
Th.  Behrend  &  Co.  in  Dantzig  for  10,000i  :  Ten  thousand  pounds. 

^I  therefore  request  you  to  honour  the  drafts  at  2  m.  d.  of  said 
Dantzig  friends  for  this  amount,  against  bills  of  lading  of  wheat,  at  the 
rate  of  40«.  per  quarter,  and  to  debit  Mr.  Sobert  F.  Pries  for  them. 

«E.  Wbrthbmakn." 

On  the  4th  January,  1853,  the  defendants  forwarded  the  said  bill  of 
lading  of  the  Erute  to  Messrs.  Collmann  and  Stolterfoht,  at  London,  in 
a  letter  of  which  the  following  is  a  copy. 

<«  Dant«g,  4th  January,  1853. 

<<  According  to  instructions  from  Mr.  E.  Werthemann,  Amsterdam,  we 
hare  the  pleasure  of  handing  you  enclosed  bill  of  lading  of  9200  schef- 
felfl  wheat,  wHh  200  bags  and  700  mats,  by  the  ship  Emte,  Capt.  Zielcke, 
to  that(a)  port,  and  request  you  to  follow  the  instructions  of  said 
Amsterdam  friend  respecting  these  documents,  by  whose  order,  and  for 
whose  account,  we  have  to-day  taken  the  liberty  of  valuing  on  you 
3418^.  2  m.  d.  o.  *B.  Warschauer  &  Co.,  which  drafts  we  recom-  ^4,^95 
mend  to  your  kind  protection  for  account  of  Mr.  E.  Werthemann.  ^ 

»  Th.  Bbhbbhi)  k  Co.'' 

(«)  Sie :  bat  obiioiuly  meaning  London,  not  AmftorcUm. 

2k2 


625  QUBNET  «.  BBHBEND.    E.  T.  1854. 

This  letter  of  the  4th  January  was  received  by  Messrs.  Golhnan  k 
Stolterfoht  (with  the  bill  of  lading)  on  the  7th  January :  and  they 
replied  to  it,  on  the  8th  of  January  by  a  letter  of  which  the  following 
is  a  copy. 

<<  Your  favour  of  the  4th  inst.  is  to  hand  with  B.  L.  of  9200  scheffeb 
of  wheat  shipped,  by  order  of  Mr.  E.  Werthemann  in  Amsterdam,  to 
this  port  per  Erute,  Capt.  Zielke,  with  which  document  we  shall  follow 
the  orders  of  said  friend.  Your  drafts  on  us  against  this  shipment 
amounting  84182.  2  m.  d.  will  be  promptly  protected  on  presentation, 
for  account  of  Mr.  E.  Werthemann.     Collmaitn  k  Stolterfoht." 

On  the  same  8th  day  of  January  (which  was  a  Saturday),  the  defend- 
ant's said  drafts  for  84182.  drawn  conformably  to  said  letters,  were  left 
by  the  defendants'  agents  (Messrs.  Hambro  k  Son  of  London)  at  the 
counting-house  of  Gollmann  k  Stolterfoht  there  for  acceptance,  accord- 
ing to  the  usual  and  ordinary  custom  in  cases  where  bills  of  exchange 
are  left  for  acceptance. 

On  the  morning  of  Monday  the  10th  of  January,  in  accordance  with 
the  custom  in  such  cases,  a  clerk  of  Messrs.  Hambro  k  Son  called  at 
the  counting-house  of  Gollmann  k  Stolterfoht  for  the  said  bills  of 
exchange,  when  they  were  handed  to  him  dishonoured  and  without  ever 
having  been  accepted.  On  the  bills  of  exchange  being  returned  to  Ham- 
bro k  Son  dishonoured,  on  Monday  the  10th,  they  demanded  of  Goll- 
mann k  Stolterfoht  the  return  of  the  bill  of  lading  also :  but  it  was  not 
then,  or  at  any  time  afterwards,  returned  to  them,  or  to  the  defendants. 
*6261  ^^  t^PPCftired,  in  evidence  at  the  trial,  that  "Hhe  bill  of  lading  was 
-^  in  Gollman  k  Stolterfoht's  possession  on  the  morning  of  Satur- 
day the  8th  of  January.  On  the  10th  of  January,  Goventry  k  Shep- 
pard  had  notice  from  Gollmann  k  Stolterfoht  that  they,  CoUman  k 
Stolterfoht,  claimed  the  bill  of  lading.  On  the  same  10th  of  January, 
Gollmann  k  Stolterfoht  stopped  payment.  Werthemann  also  stopped 
payment ;  and  the  defendants  have  never  been  paid  any  part  of  the 
price  of  the  wheat. 

The  wheat  was  shipped  on  board  the  Erute  under  a  charter-party, 
which  was  set  out  in  the  case.  By  it  Th.  Behrend  k  Go.  chartered  the 
Erute  for  a  voyage  from  Dantzig  to  London.  There  was  nothing  pecu- 
liar in  the  terms  of  the  charter-party. 

After  setting  it  out,  the  case  stated  :  «<  No  evidence,  save  as  afore- 
said, was  given,  on  either  side,  of  the  circumstances  under  which  Pries 
had  possession  of  the  bill  of  lading.  The  Gourt  are  to  have  the  same 
power  as  a  jury  to  draw  inferences.  The  question  for  the  opinion  of 
the  Gourt  is :  Whether  the  plaintiffs  are  entitled  in  this  action  to  recover 
the  value  of  the  wheat  less  the  freight  and  charges  paid  by  the  defend- 
ants. K  they  are,  then  the  verdict  is  to  stand  for  the  plaintifi  for 
87252.;  otherwise  a  nonsuit,  or  verdict  for  the  defendants,  is  to  be  entered 
as  the  Gourt  may  direct." 
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The  case  was  now  argued,  (a) 

WiUeSy  for  the  plaintiffs. — The  defendants,  being  unpaid  vendors,  had 
a  primS  facie  right  to  stop  the  goods  in  transitu  had  not  the  bill  of  lading 
been  endorsed  for  value  to  the  plaintiffs.     It  is  clear  that  the  holder  of 
a  bill  of  lading  is  entitled  to  the  cargo  as  against  the  ^unpaid  p^/>o7 
yendors ;  Lickbarrow  v.  Mason  :{b)  but  the  defendants  say  the  ^ 
plaintiffs  are  not  holders  of  the  bill  of  lading,  inasmuch  as,  they  say. 
Pries  could  not  transfer  it  to  them.     That  raises  two  questions ;  one  of 
fact,  viz. :  whether  Fries,  on  the  8th  of  January,  obtained  the  bill  of 
lading  from  GoUmann  &  Stolterfoht  with  their  consent,  or  stole  it :  and 
ODC  of  law,  viz. :  what  the  effect  of  his  obtaining  it  by  their  consent  was. 
Now,  as  to  the  question  of  fact,  there  seems  but  one  inference  to  be 
drawn.    It  appears  that  Werthemann,  as  Pries's  agent,  opened  a  credit 
with  CoUmann  &  Stolterfoht  on  Pries's  account  for  10,0002.  to  be  drawn 
upon  by  Th.  Behrend  &  Co.  against  bills  of  lading ;  and  he  directed 
them  to  debit  Pries  with  the  drafts :  Th.  Behrend  &  Co.  send  the  bill 
of  lading  to  CoUmann  &  Stolterfoht,  desiring  them  to  follow  the  direc- 
tions of  Werthemann,  which  they,  by  their  letter  in  answer,  promise  to 
do.    Werthemann  had  already  directed  them  to  hold  the  bill  of  lading 
for  Pries,  who  was,  as  is  stated  in  the  case  and  is  evident  from  the  ease 
with  which  he  got  credit  for  10,0002.,  then  in  good  credit.     Pries,  on 
that  morning  of  the  8th  January,  wanted  the  bill  of  lading  for  a  per- 
fectly legitimate  object ;  and  he  is  found  in  possession  of  it,  dealing 
with  it  openly  as  owner.     Surely  the  inference  is  that  Collmann  &  Stol- 
terfoht had  allowed  him  to  take  it.     That  raises  then  the  second  ques- 
tion, viz. :  whether  Collmann  &  Stolterfoht  and  Pries  could,  together, 
give  a  good  title  to  the  cargo  by  the  transfer  of  this  bill  of  lading.    As 
to  that,  the   defendants  mean  to  contend    that  the  correspondence 
"^dhows  that  the  bill  of  lading  was  deposited  with  Collmann  &  r$toqo 
Stolterfoht,  subject  to  a  condition  that,  before  the  bills  of  lading  ^ 
&hoaId  be  parted  with,  the  drafts  should  be  accepted.     If  such  were  the 
condition  between  the  defendants  and  Collmann  &  Stolterfoht,  it  still 
coald  not  affect  a  bon&  fide  taker  of  the  bill  of  lading,  for  value  and 
without  notice.     It  would  be  most  dangerous  to  commerce,  if  secret 
conditions  could  be  attached  to  documents  of  this  sort,  on  the  face  of 
them  transferable  without  any  condition.     But,  in  the  present  case, 
there  was  no  such  condition  even  as  between  the  parties.     The  letter 
of  4th  January,  from  Th.  Behrend  &  Go.  to  Collmann  &  Stolterfoht, 
states  that  the  bill  of  lading  was  forwarded  by  instructions  from  Werthe- 
mann, and  contains  a  request  to  Collmann  &  Stolterfoht  to  follow  Wer- 
themann's  instructions  concerning  the  documents,  and  a  statement  that, 
on  his  account,  they  had  drawn  against  it.     Collmann  &  Stolterfoht  by 

(a)  Before  Lord  CuipbeU,  0.  J.,  Wightmu!,  Brie,  and  Crompton,  Ji. 

[h)  In  K.  B.,  3  T.  B.  63;  Muon  v.  Lickbarrow,  in  Bxoh.  Ch.,  1  H.  BL  857;  Liok1>aiTow  «. 
HuoB,  in  Dem.  Proe.  note  (a)  to  Newsom  v.  Thornton,  0  Baat,  20.  See  Lickbarrow  «.  Maflon* 
( I.  &.  367, 683;  Note  to  1  Smith's  Lead.  Oa.  432. 
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merely  keeping  the  bill  of  lading,  sent  to  them  on  these  conditions,  im- 
pliedly promised  to  accept  the  drafts  when  they  came ;  and,  if  they 
had  continued  soi  juris,  an  action  woald  ha?e  lain  against  them  for  not 
accepting  the  drafts.  In  the  present  case  that  promise  is  not  left  to 
implication ;  for  they,  by  their  letter  of  8th  January,  expressly  make 
the  promise  which  would  otherwise  be  implied  from  their  keeping  the 
bill  of  lading.  ^But  what  is  there  in  the  letters  to  indicate  any  wish,  on 
the  part  of  Th.  Behrend  &  Co.,  that  the  drafts  should  be  accepted  be- 
fore the  bill  of  lading  was  parted  with,  if  Werthemann's  instructions 
should  be  that  it  was  to  be  parted  with  ?  [Cbompton,  J. — The  draft 
and  the  bill  of  lading  were  not  attached  to  each  other.  The  bill  of  lad- 
ing was  sent  direct ;  and  the  draft,  for  anything  apparent  in  the  letters, 
♦might  be  put  in  circulation,  and  pass  through  many  hands, 
so  as  to  be  long  of  coming  for  acceptance :  and  Pries's  instruc- 
tions, which  you  say  were  in  law  Werthemann's,  were,  as  yoa  wish  us 
to  infer  as  a  fact,  given  on  the  morning  of  the  8th  January  before  the 
time  for  accepting  the  drafts  had  come.]  Precisely  so.  If  a  consignor 
wishes  to  keep  the  control  of  the  cargo  he  must  keep  the  bill  of  lading 
in  his  own  hands  or  in  those  of  his  agents ;  Key  v.  Cotesworth,  7  Ezch. 
595,  t  Turner  v.  Trustees  of  the  Liverpool  Dock,  6  Exch.  543. f  In  fact, 
the  drafts  were  accepted;  for^  being  foreign  bills,  the  letter  of  8th 
January  amounted  to  an  acceptance. 

Bramwellj  contri. — The  plaintiffs  are  not  such  holders  of  the  bill  of 
lading  as  to  be  entitled  to  defeat  the  right  to  stop  in  transitu.  Bills 
of  lading  are  transferable,  not  negotiable  like  bills  of  exchange :  and 
the  right  to  the  cargo  could  not  be  given  by  Pries  even  to  a  bonft  fide 
purchaser,  unless  Pries  was  possessed  of  the  bill  of  lading  under  such 
circumstances  as  to  enable  him  to  transfer  the  title  under  it.  That 
raises  the  question  whether  Pries  was  so  possessed,  which  is  a  mixed 
question  of  law  and  fact.  It  is  quite  clear  that  the  vendors  of  goods, 
consigning  them  to  a  purchaser,  may  so  deal  with  the  bUl  of  lading  as 
to  preserve  to  themselves  a  security  that  the  cargo  shall  not  be  deli- 
vered, unless  the  drafts  they  draw  for  the  price  are  accepted.  It  is  a 
common  thing  for  the  consignor  to  send  the  bills  of  lading  and  the 
drafts  together  to  his  agent,  with  directions  to  give  up  the  bills  of  lad- 
ing when  the  drafts  are  accepted.     Had  Th.  Behrend  &  Co.  in  the 

♦6S01  P^^^'^^  ^^®  ^^^^  ^^^  ^^^^  ^^  ♦lading  and  the  draft  to  CoUmann  k 
I  -^  Stolterfoht  with  such  directions,  it  would  have  been  clear  that 
they  retained  a  lien :  and,  if  CoUmann  &  Stolterfoht  had,  under  that 
state  of  facts,  parted  with  the  bill  of  lading  to  Pries,  it  would  have 
been  in  violation  of  their  duty ;  and  Pries,  who  would  thus  tortiously 
liave  got  possession  of  the  bill  of  lading,  could  not  have  conferred  any 
right  on  the  plaintiffs.  It  is  said  that  it  would  be  inconvenient  that 
secret  conditions  should  be  attached  to  the  transfer  of  a  bill  of  lading : 
and  it  is  true  that  mere  possession  of  a  bill  of  exchange  endorsed  in 
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blank  enables  the  posBessor  to  confer  a  good  title  on  a  bonfi  fide  taker 
for  yalae,  though  he  himself  has  no  title ;  but  no  Buch  effect  results 
from  the  possession,  either  of  goods,  or  of  the  bill  of  lading,  the  symbol 
of  possession  of  goods.  Now,  in  the  present  case,  the  course  pursued 
by  Th.  Behrend  k  Co.  was  exactly  equivalent  to  sending  the  bill  of 
lading  and  draft  to  CoUmann  &  Stolterfoht  with  instructions  not  to 
part  with  the  one  till  the  other  was  honoured.  The  letter  of  4th  Janu- 
ary from  Th.  Behrend  ft  Co.,  in  which  was  enclosed  the  bill  of  lading, 
states  that  they  had  drawn  against  the  shipment.  Gollmann.ft  Stolter- 
foht ought  to  have  understood  that  to  mean  that  they  were,  in  the 
ordinary  course,  to  keep  the  bill  of  lading  till  the  drafts  were  accepted  : 
and,  eyen  supposing  that  they  were  not  legally  bound  to  do  so,  the 
Court  will  not  infer,  as  a  fact,  that  they  did  deliver  it  to  Pries  in  vio- 
lation of  the  ordinary  course  of  business.  [Crompton,  J. — ^The  course 
of  business,  which  you  describe,  was  common  enough  a  few  years  ago : 
the  bill  of  lading  was  attached  to  the  draft  and  sent  to  an  agent  with 
directions  not  to  part  with  it  till  the  draft  was  accepted ;  and,  particu- 
larly in  the  trade  between  America  and  Liverpool,  it  was  common 
enough  to  insist  on  ^retaining  the  bill  of  lading  till  the  draft  r^tfio-i 
was  not  only  accepted  but  paid,  or  satisfactory  security  given  ^ 
that  it  would  be  ultimately  paid ;  and  questions  of  great  nicety  arose 
when  the  right  so  to  retain  it  was  disputed.  But  I  always  understood 
tliis  to  be  an  exceptional  course,  adopted  only  in  times  of  peril  and 
BQspicion ;  whilst  your  argument  assumes  that  it  is  the  ordinary  course 
of  trade.  Lord  Campbell,  C.  J. — The  bill  of  lading  was  not  in  this  case 
attached  to  the  draft :  on  the  contrary,  the  letter  of  4th  January  tells 
Collmann  ft  Stolterfoht  that  it  was  drawn  at  two  months,  to  the  order 
of  R.  Warschaur  &  Co.,  a  third  party ;  so  that  it  might  continue  in  cir- 
calation  and  not  be  presented  for  acceptance  for  the  whole  of  these  two 
months.  Do  you  say  that  the  vendee  was  to  have  his  power  to  deal  with 
the  goods  suspended  till  an  event  over  which  he  could  have  no  control  ? 
That  would  be  hard  on  him.  Erlb,  J. — Must  you  not  take  the  letters 
of  4th  January  and  81st  December  together?  Th.  Behrend  ft  Co.  say 
« Follow  the  instructions  of  said  Amsterdam  friend  respecting  these 
documents."  The  instructions  were  in  the  letter  of  81st  December.] 
E.  Werthemann's  right  to  give  instructions  was  conditional  on  the 
drafts  being  accepted.  Further :  this  is  not  a  case  of  stoppage  in  tran- 
situ, but  a  case  in  which  the  property  never  vested  in  the  intended 
vendee  at  all.  The  property  in  goods  consigned  to  a  purchaser  vests 
in  him :  but,  if  the  intention  be,  from  the  first,  that  the  purchaser  shall 
not  have  them,  the  property  does  not  vest.  In  Key  v.  Cotesworth,  7 
Exch.  595,t  the  bill  of  lading  made  the  defendants  consignees  by  name, 
which  was  strong  evidence  that  the  shipment  was  for  their  benefit. 
[Cromptoh,  J. — ^*There  are  oases  in  which  the  consignment  is  r^^oa 
for  the  purchaser,  and  yet  the  vendor  has  preserved  the  control  ^ 
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by  keeping  back  the  bill  of  lading.]  It  is  difficult  to  see  how  that  is 
consistent  with  the  goods  being  on  account  and  at  the  risk  of  the  par- 
chaser  during  the  voyage.  [Cromfton,  J. — That  difficulty,  which  is 
considerable,  was  much  discussed  in  Turner  v.  Trustees  of  the  Liverpool 
Docks,  6  Exch.  548. f]  Besides  that,  the  goods  were  on  board  a  ship 
chartered  by  Th.  Behrend  &  Co.,  and  therefore  not  in  transitu,  bat  in 
the  possession  of  Th.  Behrend  &  Go.  [Lord  Campbell,  C.  J.— Can 
you  for  this  purpose  make  a  distinction  between  a  general  ship  and  a 
chartered.ship  ?]  It  is  said  that  the  drafts,  being  foreign  bills,  were 
accepted  by  the  letter  of  8th  January.  [Lord  Campbell,  G.  J.— Ton 
need  say  nothing  on  that  point :  if  Th.  Behrend  k  Co.  stipulated  at  all, 
for  an  acceptance  before  the  bills  of  lading  were  parted  with,  it  was  for 
an  acceptance  on  the  face  of  the  drafts ;  moreover,  a  promise  to  accept 
is  not  an  acceptance  unless  at  the  option  of  the  promisee ;  and  there  is 
nothing  here  to  show  that  there  was  an  election  to  take  the  letter  of 
8th  January  as  an  acceptance.] 

WUleSy  in  reply. — The  condition,  if  there  was  one,  would  not  affect 
purchasers :  to  have  that  effect  it  ought  to  have  been  in  the  bill  of 
lading,  as  was  the  case  in  Barrow  v.  Coles,  3  Campb.  92.  If  once  pro- 
perty is  delivered  to  a  purchaser,  a  condition  subsequent  is  only  in  con- 
tract, and  does  not  affeot  the  property ;  Howes  v.  Ball,  7  B.  ft  C.  481 
(E.  C.  L.  B.  vol.  14).    It  id  the  same  with  the  symbol. 

Our.  ado.  vulL 
i^oQQ-t      *Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  Term 
-'  (May  3d),  delivered  judgment. 

We  think  that  the  only  question  in  this  case  is,  whether  the  defend- 
ants had  a  right  to  stop  in  transitu  the  cargo  of  the  Erute,  on  the  2d 
of  February,  when  they  took  possession  of  it.  We  cannot  doubt  that, 
subject  to  the  right  of  stopping  in  transitu,  the  property  vested  in  the 
vendee,  when  the  cargo  had  been  loaded  at  Dantzig,  and  the  endorsed 
bill  of  lading  had  been  sent  off  by  the  defendants  to  Gollman  &  Stolter- 
foht.  Nor  does  there  seem  to  us  to  be  any  ground  for  contending  tbt 
the  defendants  afterwards  continued  in  possession  of  the  cargo.  Tbey 
had  chartered  the  ship ;  i.  e.  they  had  entered  into  a  contract  with  the 
captain,  that  he  would  carry  the  cargo  in  his  ship  from  Dantzig  to  Lon- 
don ;  but  the  ship  was  not  theirs :  he  was  bailee  of  the  cargo;  and  it 
was  in  the  possession  of  the  carrier.  There  can  be  no  lien  withoot 
possession ;  and  the  claim  of  the  defendants  to  a  lien  as  unpaid  yendors 
is  quite  unfounded.  From  such  considerations  the  equitable  right  of 
an  unpaid  vend9r  to  stop  in  transitu  took  its  origin:  and  this  right 
would  have  been  wholly  unnecessary,  if  the  goods,  while  in  transita, 
could  be  considered  in  the  possession  of  the  vendor. 

Primft  facie  the  defendants  had  a  right  to  stop  the  wheat  on  the  Sd 
of  February ;  for  it  was  still  in  transitu,  and  they  were  wnpaid  renders. 
The  onus  lies  on  the  plaintiffs,  to  prove  that  they  had  become  the 
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owners,  and  that  the  right  to  stop  in  traneitn  was  gone.  For  this  par- 
pose  it  is  not  enough  that  thej  had  hecome  bon&  fide  holders  of  the 
endorsed  bill  of  lading,  for  valuable  consideration.  A  bill  of  lading  is 
not,  like  a  bill  of  exchange  or  promissory  note,  a  negotiable  *in-  r^^/tg; 
Btrument,  which  passes  by  mere  delivery  to  a  bonft  fide  transferee  '- 
for  valuable  consideration,  without  regard  to  the  title  of  the  parties 
who  make  the  transfer.  Although  the  shipper  may  have  endorsed  in 
blank  a  bill  of  lading  deliverable  to  his  assigns,  his  right  is  not  affected 
by  an  appropriation  of  it  without  his  authority.  If  it  be  stolen  from 
him,  or  transferred  without  his  authority,  a  subsequent  bonft  fide  trans- 
feree for  value  cannot  make  title  under  it,  as  against  the  shipper  of  the 
goods.  The  bill  of  lading  only  represents  the  goods:  and,  in  this 
instance,  the  transfer  of  the  symbol  does  not  operate  more  than  a  transfer 
of  what  is  represented. 

We  are  therefore  to  inquire  whether  this  bill  of  lading  is  to  be  consi- 
dered as  having  come  into  the  possession  of  the  plaintiffs,  before  the 
stoppage  in  transitu,  with  the  authority  of  the  defendants.  And  this 
depends  entirely  upon  whether  CoUmann  ft  Stolterfoht  had  authority 
from  the  defendants  to  deliver  it  to  Pries.  We  think  it  as  clear  that 
CoUmann  ft  Stolterfoht  delivered  it  to  Pries,  as  that  Pries  delivered  it 
to  Coventry  ft  Sheppard,  and  Coventry  ft  Sheppard  to  the  plaintiffs. 
Bat,  if  this  delivery  to  Pries  was  a  misappropriation  of  the  bill  of 
lading,  the  rights  of  the  defendants  will  be  the  same  as  if  it  had  remained 
in  the  hands  of  Pries,  or  of  CoUmann  ft  Stolterfoht,  tUl  the  2d  of  Feb- 
ruary, in  which  case  the  stoppage  in  transitu  would  have  been  rightful. 

It  is  contended  on  the  part  of  the  defendants  that  CoUmann  ft 
Stolterfoht  had  no  authority  to  part  with  the  bill  of  lading  till  they  had 
accepted  the  biU  of  exchange  drawn  for  the  price  of  the  wheat.  If 
this  be  so,  they  certainly  exceeded  their  authority ;  for  their  promise 
to  accept,  which  was  not  treated  by  the  agents  of  the  ^defendants  rn.noc 
as  an  acceptance,  would  not  have  been  a  performance  of  the  con-  '- 
dition  on  which  the  right  to  part  with  the  biU  of  lading  depended.  The 
defendants  might  easily  have  imposed  such  a  condition,  had  they  sus- 
pected the  solvency  of  the  parties  with  whom  they  were  dealing.  But, 
looking  to  the  correspondence  set  out  in  the  special  case,  and  to  all  the 
circumstances  of  the  transaction,  we  are  of  opinion  that  no  such  condi- 
tion was  imposed,  and  that,  as  soon  as  CoUmann  ft  Stolterfoht  received 
the  bHI  of  lading,  they  were  at  liberty  to  hand  it  over  to  Pries,  so  as 
to  make  the  result  the  same  as  if,  by  the  bUl  of  lading.  Pries  had  been 
the  consignee,  the  defendants  had  remitted  it  to  him,  and  he  had  en- 
dorsed it  before  handing  it  over  to  Coventry  ft  Sheppard.  There  is 
nothing  on  the  bill  of  lading  itself  to  indicate  that  it  is  not  to  be  trans- 
ferred till  the  bill  of  exchange  has  been  accepted.  In  the  defendant's 
letter  of  4th  January,  no  such  condition  is  to  be  found ;  and,  on  the 
contrary,  they  desire  CoUmann  ft  Stolterfoht  to  foUow  the  instructions 
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of  Werthemann  respecting  the  bill  of  lading,  W^themann  being  the 
agent  of  Pries,  and  having  purchased  the  cargo  for  him.  They  go  on 
to  say  that  they  have  drawn  the  bill  of  exchange  for  the  price,  bat 
merely  <<  recommend  it  to  protection,"  without  saying  anything  that  can 
be  construed  into  a  direction  that  this  protection  shall  be  given  before 
the  instructions  of  Werthemann  are  followed  respecting  the  bill  of 
lading.  There  seems  no  reason  to  doubt  that  the  defendants  would 
have  been  perfectly  satisfied  with  the  answer  written  to  them  on  th« 
8th  of  January,  in  which  GoUmann  &  Stolterfoht  first  say  that  they 
will  follow  the  directions  they  had  received  respecting  the  bill  of  lading ; 
and  afterwards,  in  a  separate  sentence,  add  that  they  would  protect  the 
bill  of  exchange  <<on  presentation." 

^^Q/*-i  *The  circumstances  of  the  transaction,  instead  of  raising  the 
-'  supposed  condition  by  implication,  are  rather  inconsietent  with 
it.  While  the  bill  of  lading  is  forwarded  to  GdlmiA  k  Stolterfoht,  the 
bill  of  exchange  is  sent  to  Messrs.  Hambro  &  Son.  The  bill  of  ex- 
ehange  happened  to  be  left  for  acceptance  on  the  8th  of  January :  but, 
ab  initio  being  dissevered  from  the  bill  of  lading,  it  might  have  been 
negotiated  at  Daatzig ;  and,  circulating  over  the  north  of  Europe,  it 
might  not  have  been  presented  to  the  drawees  for  a  month  afterwards. 
Would  GoUmann  &  Stolterfoht  have  been  bound  to  keep  the  bill  of 
lading  in  their  hands  during  the  whole  of  this  time  7  On  the  contrary, 
we  think  that  Pries,  having  lodged  the  credit  according  to  his  under- 
taking, was  immediately  ^ititled  to  have  the  bill  of  lading  defivered  up 
to  him,  on  producing  an  order  to  that  efiect  from  Werthemann ;  and 
he  could  not  be  made  to  run  the  risk  of  a  fall  in  the  market  in  the  in- 
terval elapsing  before  the  bill  was  presented  for  acceptance. 

If  the  language  of  the  letter  of  4th  January  were  equivocal,  the 
construction  to  be  put  upon  it  ought  rather  to  be  against  the  party  who 
places  an  endorsed  bill  of  lading  in  the  hands  of  third  persons,  and  en- 
ables them  to  deal  with  others  as  if  they  had  complete  eontrol  over  it ; 
but,  in  this  case,  we  think  that  the  language  of  the  defendants,  ex- 
pressly and  clearly,  aulhorueed  the  unconditional  transfer  of  the  hill  of 
lading  to  the  purchaser. 

No  decision  or  dictum  was  cited  in  the  argument  which  at  all  opnflicti 
with  the  view  we  have  taken  of  this  case :  and  we  oonc^ve  that  it  u  in 
entire  conformity  with  the  various  decisions  relied  upon  by  the  plaintifi* 
These  we  abstain  from  commenting  upon,  as  they  appear  to  be  in  har- 
*6371  ^^^y  ^^^^  ^^^  other,  and  we  entirely  ^approve  of  them.  Ever 
^  since  the  great  case  of  Liekbarrow  v.  Mason(a)  the  law  has  been 
eonsidered  to  be  that  the  bon&  fide  transferee,  for  value,  of  a  bill  of 
lading,  endorsed  by  the  shipper  or  his  consignee,  and  put  into  circula- 
tion by  the  authority  of  the  shipper  or  consignee,  has  an  absolute  title 
to  the  goods,  fireed  from  the  equitable  right  of  Uie  unpaid  vendor  to 

(a)  Sm  Bole  ((),  anto^  p.  SSf. 
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stop  in  transita,  as  against  the  purchaser ;  and  we  befieye  it  to  be  of 
essential  importance  to  commeree  that  this  law  shonld  be  upheld.  For 
these  reasons  we  give  Judgment  for  the  plaintiffs. 

-----  ■  —  —  —  _  _  I      I 

Where  good!  •!«  sold  &cnW|  yMf  wUle  at  Mft,  oal]ioti«dofadT«iMelafaiii,  they  pan  the  legal 

bj  anigiuMikt  of  the  bill  of  lading,  the  right  title  of  the  property  to  the  endorsee :  Winslow 

of  the  prineipal  td  stop  fa  tnamiu  eeases :  v.  Norton,  20  Maine,  410.    Where  the  master 

Walter  v.  Boss,  2  Wash.  0.  C.  283;  Stabbs  «.  of  a  ressel  signs  bills  of  lading  to  thiid  parties. 

Land,  7  Mass.  463;  Ilslej  o.  Stabbs,  0  Ibid.  65;  Umd  fid§ aesignees  of  raoh  bills  for  ralne  wiU 

CwTjr  «.  Ronlstone,  2  Orerton,  110.    Bills  of  be  entitled  to  hold  the  property  as  against  tha 

ladBng  art  translWable  by  endorsaBieiit;  and  efaarterer  of  the  TMsel:  Zaehrlason  e.  Ahmaiiy 

wiMB  thus  tnnsfsnsd  bja  eonsigaee  to^a  hanA  2  SaadC  Bap.  Oi  69. 
fd»  porehaser  for  a  good  consideration,  with- 


The  QUEEN  v.  The  Inhabitants  of  BENJEWOBTH.    May  8. 

Ke  settfawent  Is  gained  by  the  occnpaUon  of  a  tenement  by  reason  of  payment  of  rates  ondet 
itat  3  A  4  W.  a  M.  e.  11,  s.  S,  if  the  payment  be  made  by  a  party  not  aathoriaed  by  the  oeea- 
pier  to  make  the  payment. 

Oir  appeal  against  an  order  of  two  justices,  for  remoyal  of  Harriet 
Berrington^  the  wife  of  John  Berrington,  and  her  thr^e  lawful  children, 
from  the  parish  St.  James,  Clerkenwell,  in  Middlesex,  to  the  parish  of 
Beojeworth  in  Worcestershire,  the  Sessions  confirmed  the  order,  sab« 
ject  to  the  opinion  of  this  Court  upon  a  case  stating  substantiidly  as 
follows. 

The  grounds  of  removid,  so  far  as  material  to  the  case,  alleged  as 
f<dlows. 

Harriet  Berrington  was  the  wife  of  John  Berrington,  a  prisoner  under 
sentence  of  teansportation.  In  1882,  John  Berrington  hired  by  the 
year  a  separate  and  distinct  tenement,  consisting  of  a  dwelling-house 
Bituate  in  the  ^parish  of  Benjewortb,  at  the  rent  of  802.  a  year :  r^i^no 
a&d  he  held,  rented^  and  actually  occupied  and  resided  in  the  said  '- 
house,  under  the  said  yearly  hiring,  for  two  years ;  and  he  paid  the 
•aid  rent  in  each  of  such  years ;  and  he  was  charged  with,  and  paid  his 
share  of,  the  poor  rates  of  the  said  parish  in  respect  of  the  said  House, 
uid  resided  therein  for  forty  days  after  payment  thereof. 

The  appellants  in  their  grounds  of  appeal  traversed  these  settlements. 

At  the  trial  ,of  the  appeal,  the  respondents  relied  solely  upon  the 
settlement  by  payment  of  taxes.  And  they  proved  that  settlement  to 
the  satisfaction  of  the  Court  of  Quarter  Sessions,  if  the  following  facts 
as  to  the  payment  of  the  poor's  rate  are  sufficient  in  point  of  law. 

It  was  proved  by  Harriet  Berrington,  the  wife,  that  she  had  seen  the 
poor  rates,  in  respect  of  the  house  in  question,  paid  on  two  several 
occasions  by  her  husband,  John  Berrington,  during  his  occupation 
thereof;  and  that  she  believed  they  continued  to  live  there  for  more 

2L 
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than  two  montba  after  the  last  payment.  The  appellants  called  Jok 
Berrington ;  who  stated  that  he  had  no  recollection  of  having  piid  any 
rates  or  taxes  for  the  house  in  question ;  and  that,  if  they  were  paid, 
the  payments  were  made  for  him  by  his  wife's  father,  as  he  had  not  the 
means  of  paying  them.  The  respondents  then  called  for  the  rate  books 
which  they  had  given  the  appellants  notice  to  produce ;  but  the  appel- 
lants did  not  produce  them. 

<<  The  Court  of  Quarter  Sessions  found,  upon  the  evidence,  that  the 
rates  were  paid  by  the  father-in-law  for  the  pauper,  and  that  he  resided 
for  upwards  of  forty  days  after  payment ;  but  that  he  had  no  authority 
from  the  pauper  to  pay  them." 

»ft^Q1       *^^  question  for  the  opinion  of  this  Court  is  whether,  on  the 
-^  above  evidence  and  finding,  the  Sessions  were  right  in  eonfinnmg 
the  order.    If  so,  order  of  removal  and  order  of  Sessions  to  stand  con- 
firmed ;  if  otherwise,  to  be  quashed. 

PaBhUf/y  in  support  of  the  order  of  Sessions. — ^The  question  is 
whether  this  was  a  payment  by  John  Berrington  of  rates,  within  stat 
8  ft  4  W.  &  M.  0. 11,  s.  6.  He  occupied  the  tenement,  and  was  assesaei 
On  the  other  side,  it  will  be  contended  that,  inasmuch  as  the  father-u- 
law  had  no  authority  from  the  pauper  to  pay,  the  rates  were  not,  in 
legal  efiect,  paid  by  the  pauper.  But  in  Bex  v.  Bridgewater,  8  T.  R. 
550,  where  a  friend  of  the  pauper,  without  any  communication  vith 
bim,  and  in  his  name,  paid  land  tax  to  prevent  a  distress,  this  was  held 
to  be  a  payment  by  the  pauper. 

Arehbold  and  Clarhu<m^  contr^  were  not  called  on. 

Lord  Campbell,  C.  J. — Can  any  stranger  to  a  man  make  himself 
the  man's  creditor  by  paying  his  debt  ?  In  Bex  v.  Bridgewater,  the 
Court  must  have  understood  the  Sessions  to  have  thought  there  was  aa 
authority ;  if  they  did  not,  I  think  the  decision  not  law.  Here  the 
authority  is  expressly  negatived. 

WiGHTMAN,  J. — I  suppose  the  Court  in  Bex  v,  Bridgewater  thought 

that  the  authority  was  to  be  inferred  from  the  .relation  of  the  parties. 

MAffi      *Cbompton,  J.(a)^That  must  have  been  their  inferenee  of 

^  fact,  right  or  wrong.     They  could  not  have  meant  to  break  in 

upon  the  principles  of  common  law. 

Order  of  Sessions  quashed. 

(«)  Sii0^  J.,  WM  abtent 


\ 


3  SLUS  &  BLAGEBUSN.    Q.  B.  640 


The  QUEEN  v.  JARYIS.    May  4. 

Under  flat  6  A  6  W.  4,  o.  63,  the  Seaaionf  liaTe  power  to  appoint  inipeoton  of  weigbti  and  mea- 
enree ;  and,  for  nioh  appointment^  they  may,  if  they  think  fit,  leleot  inspectors  and  snperin- 
tendents  of  rural  police  (acting  nnder  stat  2  A  8  Vict  o.  93) :  and  therefore  snch  appointment 
cannot  be  remored  by  eertioraii,  sect  30  of  itat  5  A  0  W.  4,  o.  63,  taking  away  the  certiorari. 

PoWBBy  in  this  Term,  obtained  a  rule  calling  on  the  defendant  to 
show  cause  why  the  writ  of  certiorari  in  this  prosecution  should  not  be 
quashed,  and  the  return  made  thereto  taken  oflf  the  file  of  this  Court 
and  sent  back  to  the  Sessions. 

From  the  affidavit  on  which  the  rule  was  obtained,  it  appeared  that, 
at  a  Quarter  Sessions  holden  for  Suffolk  on  1st  February,  1854,  for  the 
appointment  of  inspectors  of  weights  and  measures,  under  stat.  5  &  6 
W.  4,  c.  63,  the  Sessions  appointed  an  inspector  and  four  superintendents 
of  police  to  be  inspectors  of  weights  and  measures  for  four  districts 
respectively.  Nothing  was  contained  in  the  order  respecting  salary. 
The  order  was  afterwards  removed  by  a  writ  of  certiorari,  obtained  at 
Chambers,  under  the  order  of  Crompton,  J. 

Worlledge  now  showed  cause. — The  order  is  bad,  for  want  of  juris- 
diction ;  and  therefore,  though  sect.  86  enacts  that  no  proceeding  under 
the  Act  shall  be  removed  by  certiorari,  the  order  will  be  quashed.  By 
sect.  10  of  *the  Rural  Police  Act,  2  &  8  Vict.  c.  98,  the  super-  r^c/w^ 
intendents  of  police  are  forbidden  to  employ  themselves  in  any  ^ 
other  way  than  under  that  Act..  [Wightman,  J. — That  is  «  for  hire  or 
gain."  In  this  case  the  appointments  are  not  at  a  salary.]  This  is 
for  hire  or  gain,  because  stat.  5  &  6  W.  4,  c.  68,  s.  17,  makes  it  a  duty 
of  the  justices  to  direct  a  remuneration  to  the  inspectors  whom  they 
appoint.  [Crompton,  J. — If  the  justices  appointed  these  superin- 
tendents without  salary  in  order  that  they  might  fill  up  the  time  for 
which  they  were  paid  under  the  Police  Act,  was  that  an  Act  inr  excess 
of  jurisdiction  ?  The  power  to  give  a  salary  does  not  make  it  unlawful 
not  to  give  a  salary,  if  the  person  to  whom  it  would  be  paid,  if  given 
at  all,  consents  to  act  gratuitously.]  The  two  appointments  of  the 
same  person  are  illegal,  because  the  duties  are  inconsistent.  The  in- 
spectors must  on  certain  days  be  at  certain  places ;  the  superintendent 
may  be  required  by  the  calls  of  that  office  to  be  elsewhere  than  at  the 
particular  place  where,  as  inspector,  he  ought  to  be.  Is  he  to  neglect 
the  duties  of  one  of  the  two  offices  ?  [Wightman,  J. — That  surmise 
does  not  show  that  the  appointment  was  one  which  the  justices  had  not 
jurisdiction  to  make.] 

Power  and  Ooitchj  contri^  were  not  called  on. 

Lord  Campbell,  C.  J. — ^It  is  quite  clear  that  this  writ  ought  not  to 
have  issued.  We  should  be  exceeding  our  jurisdiction  were  we  to  in- 
terfere with  the  dbcretion  of  the  justices  in  the  matter. 
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WiGHTiCAN  and  Grompton,  J8.,(a)  concarred. 
*fii91      *Potff€r  applied  for  costs. 

-'  Lord  CAMPfiBLL,  G.  J. — We  should  have  made  the  role  abso- 
lute without  costtf,  were  it  not  that  the  attention  of  my  brother  Cromp> 
ton,  to  whom  the  application  for  this  writ  was  made  at  Chambers,  was 
not  drawn  to  the  section  by  which  the  certiorari  is  taken  away. 

Bule  absolute  with  costs. 

(•)  Bri^  J.,  WM  abMDt 


IN  THE  EXCHEQUER  CHAMBER. 

(Srror  frpm  the  Queen's  Bench.) 
FISHER  V.  BRIDGES.    May  4. 

Aotion  on  a  ooyenant  to  pay  money.  Plea,  whioli  the  Conrt  oons^ed  ai  meaning  that  tfcen 
had  heen  an  illegal  agreement  that,  for  a  priee  to  he  paid  to  the  plalntil^  land  ehoold  he  mU 
and  oonToyed  to  defendant  for  an  illegal  ohjeet;  thai  the  land  waa  oonreyed  to  defendant  fat 
that  object;  and  that  afterwarda  the  deed  waa  executed  to  aeenre  the  payment  of  the  priee. 

Held  by  the  Exchequer  Chamber,  rerersing  the  judgment  of  the  Qneen'a  Bench,  that  the  pka 
waa  good.  For,  the  deed  being  giren  aa  a  aeoarity  for  the  payment  of  a  debt  tainted  with 
illegality,  the  law,  which  wovld  not  enforce  the  payment  of  the  deb^  woold  not  enforee  tbi 
payment  of  the  aecurity. 

Thb  pleadings  in  this  case  are  stated  at  length  in  the  report  of  tbe 
case  below.(a)  The  following  abstract  of  the  record  is  taken  from  tbe 
judgment  of  the  Court  of  Exchequer  Chamber^  delivered  in  this  case 
by  Jbrvis,  G.  J. 

«<  The  declaration  states,  in  substance,  that  the  defendant  by  his  deed 
covenanted  with  the  plaintiff,  for  himself,  his  heirs,  &c.,  that  he,  the 
defendant,  his  heirs,  &c.,  should  and  would  well  and  truly  pay  to  the 

*6431  P^^^^^^^'  ^  "''executors,  &c.,  the  sum  of  6802.,  with  interest  on 
^  a  day  named. 
The  defendant  pleaded,  first,  that,  before  the  making  of  the  deed  in 
tjie  declaration  mentioned,  it  was  unlawfully  agreed,  by  and  between 
the  plaintiff  and  the  defendant,  that  the  plaintiff  should  sell,  &c.,  to  the 
defendant,  and  that  the  defendant  should  purchase  of  the  plaintifi^  and 
accept  from  him  a  conveyance  of,  certain  land,  &c.,  for  the  residue  of  s 
term,  subject  to  a  mortgage,  at  and  for  and  in  consideration  of  a  certain 
sum  of  money,  to  be  therefore  paid  by  the  defendant  to  the  plaintiff,  to 
the  intent  and  for  the  purpose,  as  the  plaintiff  at  the  time  of  the  making 
of  the  agreement  well  knew,  that  the  land,  &c.,  should  be  exposed  to 
sale  and  sold  by  way  of  lottery,  &c.,  contrary  to  the  form  of  the  statute; 
and  further  that,  afterwards,  in  pursuance  of  the  said  illegal  agreement, 
the  said  lands,  &c.,  were  sold,  transferred,  and  assigned  for  the  residoe 

(a)  Fiaher  V.  Bridgei,  S  &  4  B.  US  (B.  0.  L.  fi.  toL  75). 
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of  the  term,  subject  as  aforesaid,  and,  a  part  of  the  purchase  or  con- 
sideration money,  to  be  paid  by  the  defendant  to  the  plaintiff  for  tho 
same,  being  unpaid,  the  defendant,  to  secure  the  payment  thereof  to 
the  plaintiff,  made  the  coYonant  in  the  declaration  mentioned,  the  said 
630Z.  being  parcel  of  that  money. 

The  second  plea  was  in  substance  the  same  as  the  first,  except  that 
it  states  the  sale  to  be  colourable. 

At  the  trial,  the  jury  found  the  first  plea  for  the  defendant :  and,  the 
Court  of  Queen's  Bench  having  given  judgment  for  the  plaintiff,  non 
obstante  veredicto,  the  defendant  below  brought  this  writ  of  error." 

The  case  was  now  (a)  argued. 

*Hugh  Hill,  for  the  defendant  below,  in  support  of  the  sug-  r^/^^ 
gestion  of  error. — The  original  agreement,  as  disclosed  on  the  '- 
plea,  is  in  itself  illegal ;  .it  is  an  agreement  for  the  purpose  that  the 
lauds  may  be  exposed  to  sale  and  sold  by  way  of  lottery ;  which  is 
rendered  penal  by  stat.  12  G.  2,  c.  28,  s.  1.  The  contract  itself  there- 
fore is  void  and  cannot  be  enforced  at  law ;  Bartlett  v.  Yinor,  Garth. 
251,  De  Begnis  v.  Armistead,  10  Bing.  107  (E.  C.  L.  R.  vol.  25).(6) 
It  was  not  disputed  below,  and  probably  will  not  be  disputed  now,  that 
the  general  principle  is  clear,  that  all  things  done  in  contravention  of 
a  statute  are  illegal.  It  is  not  material  whether  the  thing  forbidden  is 
malum  prohibitum  or  malum  in  se ;  in  neither  case  will  the  law  enforce 
an  agreement  the  object  of  which  is  to  transgress  a  statute ;  Langton 
V.  Hughes,  1  M.  ic  S.  593,  The  Gas  Light  and  Coke  Company  v.  Turner, 
5  New.  Ca.  666,  Cannan  v.  Bryce,  8  B.  &  Aid.  179.  But  the  Court 
of  Queen's  Bench,  admitting  that  no  action  would  have  lain  on  the 
agreement,  decided  that  an  action  lay  on  this  instrument  under  seal, 
inasmuch  as  a  deed  requires  no  consideration.  The  error  lay  in  con- 
struing this  plea  as  merely  showing  no  consideration ;  when  rightly  con- 
strued, it  shows  that  there  was  a  consideration,  and  that  it  was  an 
illegal  one.  First :  the  language  of  the  plea  shows  that  the  bond  was 
given  as  part  of  the  machinery  for  carrying  out  the  illegal  purpose.  If 
it  may  bear  that  meaning,  and  it  is  necessary  to  make  it  a  good  plea, 
it  should,  after  verdict,  be  so  construed.  Similar  averments  have  been 
construed  in  this  way ;  Lightfoot  v.  Tenant,  1  B.  &  P.  £51,  Paxton  v. 
Popham,  9  East,  408.  '''But,  even  if  it  was  not  part  of  the  r^^Ar 
original  scheme  that  a  bond  should  be  given  for  the  price,  yet,  if  ^ 
it  appears  that  a  bond  was  given,  not  gratuitously,  but  to  secure  tho 
fulfilment  of  an  illegal  agreement,  the  law  will  not  lend  its  assistance 
to  enforce  the  security,  as  it  would  not  have  enforced  the  debt.  That 
makes  the  distinction  between  the  present  case  and  those  of  bonds  given 
in  consideration  of  past  cohabitation.    In  such  cases  there  is  no  con- 

(a)  Before  ZvnU,  C.  J.,  PoUoe^  C.  B.y  Cresiwell,  WUlUma  and  Crowder,  Js.,  and  Parke,  Piatt, 
and  Martin,  Bi. 
(6)  See  Pidgeon  v.  Bnnleiii,  8  Bzoh.  465.t 
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sideration  at  all ;  a  promise  to  pay  is  void,  not  as  being  illlegal,  but  as 
nudum  pactum ;  Beaumont  v.  Reeve,  8  Q.  B.  488  (E.  C.  L.  R.  vol.  55). 
But  here  was  a  complete  consideration  for  the  original  agreement;  and 
assumpsit  would  have  Iain  to  enforce  the  payment  of  the  money  had 
not  that  agreement  been  illegal. 

WilleSj  control. — The  greater  part  of  the  principles  laid  down  on  the 
other  side  are  admitted :  yet  the  plea  is  bad,  and  the  judgment  below 
correct.  A  deed  requires  no  consideration  to  support  it ;  and  therefore 
the  plea  is  not  good  unless  it  shows  the  deed  was  given  for  an  illegal 
consideration.  No  question  can  arise  as  to  the  sufficiency  of  the  con- 
sideration :  the  plea  must  affirmatively  show  that  the  consideration  was 
bad.  Now,  though  it  was  illegal  to  agree  to  purchase  land  for  the  pur- 
pose of  selling  it  by  lottery,  and  though  it  was  illegal  to  sell  the  land 
by  lottery,  yet,  after  the  land  had  been  conveyed  to  the  purchaser  by 
the  vendor,  it  was  the  moral  duty  of  the  purchaser  to  pay  the  price.  It 
is  not  a  duty  which  the  law  would  enforce :  but,  after  one  party  has 
suffered  prejudice,  and  the  other  party  has  obtained  benefit,  it  is,  at  least, 
♦ftifii  ^^^  wrong  or  wicked  to  *make  compensation.    It  is  as  proper  to 

-*  pay  for  an  estate  previously  obtained  by  an  antecedent  illegal 
bargain  as  to  pay  compensation  to  a  woman  for  past  seduction.  In 
Barnes  v,  Hedley,  2  Taunt.  184,  the  Court  of  Common  Pleas  held  that 
a  promise  to  repay,  with  legal  interest,  a  sum  previously  lent  on  usurious 
terms  was  binding.  The  cases  now  show  that  such  a  moral  obligation 
to  pay  is  not  a  sufficient  consideration  ;  but,  to  support  this  plea,  it  must 
be  made  out  that  the  compliance  with  such  a  moral  obligation  b  illegal 
It  is  said  that  after  verdict  the  plea  is  to  be  understood  in  the  sense  that 
will  make  it  good ;  but  the  intendments,  to  be  made  after  verdict,  must 
be  consistent  with  the  language  of  the  plea.  The  language  shows  that 
<Mn  pursuance"  of  the  agreement  the  lands  were  sold ;  but  then  it  changes, 
adding,  «  and,  a  part  of  the  said  purchase  or  consideration  money  to 
be  paid  by  the  defendant  to  the  plaintiff  for  the  same  being  unpaid." 
That  was  not  in  pursuance  of  the  agreement  but  in  breach  of  it.  [Paree, 
B. — I  doubt  whether  that  is  the  right  construction,  after  verdict.  But 
suppose  it  to  be  so.  It  is  true  that  a  bond  given  in  consideration  of 
by-gone  seduction  is  not  invalid.  But,  if  a  bond  were,  after  seduction, 
given  to  secure  the  price  promised  beforehand,  would  that  be  valid  ?] 
Yes,  unless  it  was  part  of  the  previous  bargain  that  such  a  security 
should  be  given :  the  securing  the  payment  would  be  but  an  act  of  com- 
mon honesty.  But  in  the  present  case  it  is  not  even  shown  that  the 
agreement  was  illegal.  It  is  only  said  that  the  purchaser  intended  to 
sell  the  land  by  lottery  <«  as  the  plaintiff  at  the  time  of  the  making  the 
*A4.7l  ^^^  agreement  well  knew."     But  it  *is  not  enough  that  the  ven- 

-*  dor  knew  that  the  purchaser  intended  to  make  an  illegal  use  of 
the  thing  sold :  the  plea  ought  to  have  shown  that  the  vendor  intended 
it  also ;  Pellecat  v.  Angell,  2  C.  M.  &  R.  Sll.f    The  whole  of  the  cases 
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on  illegality  are  collected  in  Chitty  on  Contracts,  4th  ed.  570,  and  note 
(b)  to  Rex  V.  Kilderby,  1  Wms.  Saund.  809(a).  No  case  shows  that  a 
bond,  Toluntarily  given,  after  the  illegality  is  over,  to  secure  payment  for 
what  had  been  actually,  though  improperly,  enjoyed,  is  illegal. 

S*  JKH,  in  reply. — The  averments  showing  the  illegality  of  the 
agreement  go  further  than  the  facts  in  Langton  v.  Hughes,  1  M.  &  S. 
593.  And,  as  the  agreement  must  be  understood  as  having  been  to  pay 
the  price,  or  do  something  equivalent  to  payment,  the  giving  a  bond 
was  in  pursuance  of  the  agreement.  Cur,  adv.  vult, 

Jbrvis,  G.  J.,  on  a  subsequent  day  in  this  Term  (May  10),  delivered 
judgment. 

This  is  a  writ  of  error  from  the  Court  of  Queen's  Bench.  (After 
stating  the  pleadings  as  ante,  p.  642,  his  Lordship  proceeded.) 

The  first  question  is.  What  is  the  meaning  of  the  plea  ?  It  was  said 
in  the  argument  that  it  did  not  sufficiently  aiTect  the  plaintiff  with  a 
participation  in  the  intent  and  purpose  of  ultimately  selling  the  land, 
&c.,  by  lottery,  because  the  interposition  of  the  words  <<  as  the  plaintiff 
at  the  time  of  the  making  of  the  said  agreement  well  knew,"  showed 
that  the  plaintiff  merely  knew  of  the  *intent.  But  we  think  r*/>4j^ 
that  the  plea  cannot  be  so  read.  After  verdict  every  fair  intend-  ^ 
ment  must  be  made  in  favour  of  the  plea,  giving  full  effect  to  all  the 
words  used:  and,  finding,  as  we  do  in  the  plea,  a  distinct  averment 
that  the  agreement  between  the  plaintiff  and  the  defendant  for  the  sale 
was  to  the  intent  and  for  the  purpose  of  the  future  lottery,  we  cannot 
qualify  that  allegation  so  as  to  make  the  plea  bad,  merely  because  it  is 
added,  perhaps  unnecessarily,  that  the  plaintiff  knew  of  that  intent. 

It  was  also  said  in  the  argument,  and  this  point  formed  the  basis  of 
the  judgment  of  the  Court  below,  that  it  did  not  appear  that  the  cove- 
nant was  given  in  pursuance  of  the  agreement  or  was  connected  with 
it.  Perhaps,  if  it  were  necessary  to  make  the  plea  good,  it  might  after 
verdict  be  taken  to  mean  that  the  lands  were  sold  and  transferred  in 
pursuance  of  the  agreement,  and  also,  the  consideration  money  being  in 
part  unpaid,  that  the  covenant  was  given  in  pursuance  of  the  agreement. 
But  according  to  the  view  we  take  of  this  case,  it  is  not  necessary  that 
the  plea  should  be  so  understood.  It  clearly  shows  that  the  covenant 
was  given  to  secure  the  payment  of  a  part  of  the  purchase  or  considera- 
tion money  for  the  lands  the  subject  of  the  agreement. 

Upon  the  record  so  framed,  and  so  understood,  in  our  opinion  the 
plaintiff  in  error  is  entitled  to  judgment :  and  we  therefore  think  that 
the  judgment  of  the  Court  below  must  be  reversed. 

It  is  not  denied  that  the  original  agreement  was  tainted  with  illegality. 
All  lotteries  are  prohibited  by  stat.  10  &  11  W.  3,  c.  17,  s.  1 :  and,  by 
Stat.  12  6.  2,  c.  28,  s.  4,  all  sales  of  houses,  lands,  &c.,  by  lottery,  are 
declared  to  be  void  to  all  intents  and  purposes. 

fa)  Sm  CoUini  v.  Blutora,  2  WUi.  841,  and  note  to  that  oaie  in  1  Bmith'i  Lea.  Ca.  108. 
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fi4M  The  agreement,  being  illegal,  could  not  be  enforced ;  *and  no 
^  action  could  be  brought  for  the  recovery  of  the  porchase-monej 
of  the  lands  the  subject-matter  of  the  illegal  agreement.  This  was 
conceded  in  the  Court  below ;  it  was  not  denied  in  the  course  of  the 
argument  before  us ;  and,  if  necessary,  might  be  established  by  many 
authorities.  But  it  is  said  that  the  covenant  may  be  good,  and  may  be 
enforced  at  law,  even  though  the  original  agreement  were  illegal,  and 
the  purchase^money  not  recoverable,  by  reason  of  that  illegality,  if  li 
had  not  been  secured  by  an  instrument  under  seal.  It  is  certainly  true 
that  for  a  bond,  or  other  instrument  under  seal,  no  consideration  is 
necessary ;  but  it  does  not  therefore  follow  that  every  such  instmment 
may  be  enforced  by  an  action.  The  authorities  cited  in  the  argument 
show  that,  where  the  bond  or  other  instrument  is  connected  with  the 
illegal  agreement,  it  cannot  be  enforced ;  Lightfoot  t^.  Tenant,  1  B.  & 
P.  551,  Pazton  v.  Popham,  9  East,  408,  The  Gas  Light  and  Coke 
Company  v.  Turner,  5  New  Ca.  666:  and  therefore,  if  this  plea 
alleges  that  the  covenant  was  given  in  pursuance  of  the  illegal  agree- 
ment, it  would  upon  these  authorities  be  an  answer  to  the  action. 

But,  if  it  is  not  so  understood,  we  think  it  shows  a  good  defence.  It 
is  clear  that  the  covenant  was  given  for  payment  of  the  purchase-money. 
It  springs  from,  and  is  a  creature  of,  th«  illegal  agreement ;  and,  as  the 
law  would  not  enforce  the  original  illegal  contract,  so  neither  will  it 
allow  the  parties  to  enforce  a  security  for  the  purchase-money,  which 
by  the  original  bargain  was  tainted  with  illegality. 

The  case  of  Beaumont  v.  Reeve,  8  Q.  B.  488  (E.  G.  L.  R.  vol  55), 
*f^^01  ^^^^  relied  upon  *iD.  the  Court  below,  does  not  in  our  jadgmeDt 
-*  affect  the  question.  It  is  clear  that  past  cohabitation  and  pre- 
vious seduction  are  not  good  considerations  for  a  parol  promise ;  but 
they  are  not  therefore  illegal  considerations.  They  are  no  considera- 
tions at  all :  and,  inasmuch  as  a  bond,  or  other  instrument  under  seal, 
is  good  without  any  consideration,  it  by  no  mea*ns  follows  that  a  core- 
nant,  to  pay  a  sum  of  money  tainted  with  illegality,  can  be  enforced 
merely  because  a  bond  for  maintenance,  founded  upon  past  cohabita- 
tion or  previous  seduction,  is  good.  If  an  agreement  had  been  made 
to  pay  a  sum  of  money  in  consideration  of  future  cohabitation,  and, 
after  cohabitation,  the  money  being  unpaid,  a  bond  had  been  given  to 
secure  that  money,  that  would  be  the  same  case  as  this;  and  such  a 
bond  could  not  under  such  circumstances  be  enforced. 

For  these  reasons  we  are  of  opinion  that  the  judgment  must  be  t^ 
versed.  Judgment  revend. 

Although  the  Court  will  not  M  parties  to  Uto  hiflprincipftl^oiithegroiiBdofthaillegtS^ 

lecoTer   on  transactions  arising  from  illegal  ofthe  original  transaction:  Anderson  cMooenef. 

agreements ;  yet,  where  an  illegal  transaction  3  Dessans.  132 ;  Viseher  v.  Yates,  U  Johoa  3S: 

has  taken  plaoe,  an  agent  who  has  reoeired  M'Allister  o.  Hoffman,  16  Serg.  A  B.  U7.    Om 

money  on  the  part  of  his  principal,  will  not  be  who  reoeires  money  to  the  use  of  another  oa 

allowed  to  shelter  himself  from  the  payment  of  an  iUegal  contraet,  cannot  retain  it  to  hiJ  o^o 
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TUM  on  the  ground  of  inoh  illegality :  Owen  o.  illogal :  Adeins  o.  Rowan,  8  Smedes  ib  Manhnll, 

Darie,  1  Bailey,  815k  624.     See  Bmith  v.  Bantow,  i  Dong.   166; 

Any  aubseqnent  eontimct,  which  eaniei  into  Coulter  «.  Bobertaon,  14  Smedea  A  Manb.  18 ; 

tStcl,  an  original  illegal   eontract,  ia   itaelf  Gray  v.  Hook,  4  Comatock,  449. 


JOHN  FAQG  V.  JOSEPH  NUDD.    May  6. 

Under  Met  91  of  The  Common  Law  Proeednre  Aot,  1862,  a  ^nnt  for  money  fonnd  to  be  doe 
from  <he  defendant  to  the  plaintiif  on  aoeonnta  atated  between  them  ia  iniBoient^  though  it 
omita  the  worda  "for  money  payable  by  the  defendant  to  the  plaintiff  for"  oontained  in  the 
form  given  in  Sehednle  (B.). 

Plaintiff  sued  defendant  on  a  promissory  note,  for  interest,  <<  and 
also  for  money  found  to  be  dae  from  the  said  defendant  to  the  said 
plaintiff  on  accounts  stated  between  them."  Demurrer  to  the  third 
count.     Joinder. 

^Morgan  Lhyd^  for  the  defendant. — The  absence  of  the  words  r^^ocH 
«  For  money  payable  by  the  defendant  to  the  plaintiff"  is  fatal ;  '- 
Place  V.  Potts,  8  Exch.  705.t 

Maymondj  contr^,  was  not  called  upon. 

Lord  Campbell,  C.  J. — The  count  demurred  to,  in  substance,  follows 
the  form  given  in  Schedule  (B.)  to  the  Common  Law  Procedure  Act, 
1852 :  and  I  am  of  opinion  that,  if  we  were  to  decide  in  favour  of  this 
demurrer,  we  should  contravene  the  clearly  expressed  intention  of  the 
Legislature.  Objections  such  aa  the  present  had  often  prevailed ;  and 
it  was  thought  not  creditable  to  the  administration  of  justice  that  they 
should  prevail:  to  avoid  them  in  future  the  Legislature  gave  forms 
which  it  declared  should  be  sufficient :  but,  by  sect.  91,  it  carefully  pro- 
vided that  no  deviation  from  those  forms  should  be  injurious  so  long  as 
the  substance  wits  preserved.  The  Legislature  most  anxiously  goes  on 
to  declare  that  <<  nothing  herein  contained  shall  render  it  erroneous  or 
irregular  to  depart  from  the  letter  of  such  forms,  so  long  as  the  sub- 
stance is  expressed  without  prolixity."  Prolixity  seems  to  have  been 
the  evil  dreaded ;  nothing  concise  is  bad  if  it  indicates  the  substance. 
The  form  given  in  Schedule  (B.)  is  in  the  present  case  followed  in  all 
other  respects ;  but  the  words  <<  Money  payable  by  the  defendant  to  the 
plaintiff  for"  are  omitted.  If  the  effect  of  this  omission  could  be  to 
mislead,  if  the  defendant  would  not  have  as  much  information  from  the 
form  adopted  as  from  the  form  in  the  Act,  there  would  be  some  ground 
of  complaint.  *But  it  cannot  be  doubted  that  the  defendant  has  r^r^f-a 
every  information ;  and  the  substance  of  the  statutory  form  is  *- 
expressed.  The  omission  is  only  to  state  that  the  money  was  payable : 
but  that  the  law  implies  from  its  being  found  due  on  an  account  stated. 

Wightman,  J. — If  the  Act  had  prescribed  a  form  which  was  to  be 
followed  in  all  cases,  it  might  be  that  any  deviation  from  it  would  hurt : 
but  here  the  Legislature  has  carefully  provided  that  no  deviation  from 
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the  form  shall  be  erroneous  or  irregular,  <«  so  long  as  the  substance  is 
expressed  Tvithout  prolixity."  I  find  it  difficult  to  see  how  money  caa 
be  found  due  on  an  account  stated  without  being  payable ;  so  that  I 
think  that  the  substance  is  expressed. 

Crompton,  J.(a) — ^From  money  being  found  due  on  accounts  stated 
the  law  implies  a  promise  to  pay  it.  Judgment  for  the  plaintiff. 

(o)  No  fourth  Judge  wu  present  this  day. 


*653]      *IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

The  Mayor,  Aldermen,  and  Burgesses  of  the  Borough  of  BERWICK 
UPON  TWEED  V.  JAMES  JEFFRIES  OSWALD. 

Corenant  with  the  Mayor,  Ac,  of  the  borough  of  B.  on  a  deed,  executed  after  stat.  6  A  6  W.  4, 
0. 76,  and  before  stat  6  A  7  Vict  c.  89,  by  which,  after  reciting  that  the  council  of  the  boroo^ 
had  elected  D.  treasurer  of  the  borough,  defendant  became  surety  to  the  Corporatioo  for  D.'i 
accounting  to  them  **  during  the  whole  time  of  D.  continuing  in  the  said  office,  in  eonseqiwnet 
of  the  said  election,  or  under  any  annual  or  other  future  election  of  the  said  cooncil  to  tlM 
said  office."  Averments  that,  by  subsequent  elections,  D.  was  continued  in  his  office  tnd  did 
not  account 

Plea :  that  D.  was  elected  to  the  office,  and  the  deed  given,  whilst  the  office  was  annnsl  under 
stat  5  A  6  W.  4,  c.  76,  s.  58;  that,  on  9th  November,  1843,  D.  was,  in  obedience  to  staL  6  i  7 
Vict  0.  89,  s.  6,  elected  to  the  office  during  pleasure ;  and  that  he  accounted  up  to  9tii  Norem- 
ber,  1843.  On  demuirer,  the  Court  of  Queen's  Bench  gave  judgment  for  the  plaintills.  Stror 
being  suggested. 

Held  by  Cresswell  and  WiUiams,  Js.,  and  Parke,  Alderson,  and  Martin,  Bs.,  affirming  tbe  jadf* 
ment  below,  that,  the  functions  and  duties  of  the  office  not  being  changed,  it  eontiBDed  tbt 
same  office ;  and  that  the  change  in  the  tenure  wu  provided  for  by  the  language  of  the  deed, 
and  therefore  did  not  discharge  the  sureties. 

Dissentientibus  Jervis,  C.  J.,  Pollock,  C.  B.,  and  Haule,  J.,  on  the  grounds  that  the  partia  to 
the  instrument  should  be  presumed  to  be  contracting  on  the  supposition  that  the  exiitiBg  lav 
should  continue  to  exist;  that  there  were  no  words  to  show  that  the  parties  intended  tobi 
bound  in  case  the  tenure  of  the  office  was  changed ;  and  that,  the  risk  of  the  snretiei  being 
affected  by  the  change  in  the  tenure,  the  office  did  not  remain  the  same  within  the  meeBisg 
of  the  security  deed. 

Judgment  affirmed. 

The  plaintiffs  in  this  action  having  obtained  a  verdict  on  all  tlie 
issues  in  fact,  and  the  Court  of  Queen's  Bench  having  given  judgment 
in  their  favour  on  the  demurrers  to  two  pleas,  the  sixth  and  seventh, 
final  judgment  was  signed  for  21612.  188.  The  defendant  suggested 
error. 

The  declaration  and  the  pleas  which  led  to  issues  in  law  are  fally 
^^-.-|  stated  in  the  report  of  the  case  below.(a)  *The  following 
-^  abstract  of  the  pleadings  is  taken  from  the  judgment  of  Martin, 
B.y  in  the  Exchequer  Chamber. 

c^The  declaration  was  upon  a  deed,  dated  the  15th  of  January,  18^'t 

(a)  Mayor  of  Berwick  v.  Oswald,  1  BL  A  B.  295  (where^  in  the  first  line  of  the  maiginal  not^ 
for  "by"  read  "with"). 
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which  recited  that,  at  meetings  of  the  Town  Council  of  the  Borough 
and  town  of  Berwick  upon  Tweed,  held  on  the  2lBt  of  December,  ISrll, 
and  11th  January,  1842,  certain  resolutions  were  agreed  to  relative  to 
the  ofiBce  of  treasurer  of  the  borough,  and,  amongst  them,  that  the 
treasurer  should  find  securities  for  the  due  execution  of  his  office  in  the 
sam  of  20Q0L ;  and  that,  at  one  of  these  meetings  a  person  named 
Marray  had  been  elected  the  treasurer.  The  deed  then  proceeded  to 
state  that  the  said  Murray,  and  the  defendant,  and  certain  other 
persons,  as  cautioners,  sureties,  and  full  debtors,  with  Murray,  bound 
themselves  jointly  and  severally  to  the  plaintiffs,  to  pay  to  them  all 
sums  of  money  which  Murray  should  receive  «  in  virtue  of*  his  "  said 
appointment  as  treasurer  as  aforesaid^  during  the  whole  time  of*  his 
^^  continuing  in  the  said  office^  in  consequence  of  the  said  election,  or 
under  any  anniuil  or  other  future  election  of  the  said  council  to  the  said 
office/'  The  deed  then  proceeds  to  provide  for  the  due  execution  by 
Marray  of  his  said  office,  and  for  his  attention  to  its  duties  during  his 
coDtinuance  in  office,  and  limited  the  liability  by  reason  of  it  to  20002. 
The  declaration  then  alleged  that  Murray  became  treasurer  by  virtue 
of  the  election  mentioned  in  the  deed ;  and  that,  by  virtue  of  an  election 
made  on  the  9th  November,  1842,  and  other  subsequent  elections,  he 
continued  treasurer  until  the  24th  of  June,  1848:  that  he  received 
various  sums  of  money  by  virtue  of  his  office ;  and,  for  a  breach,  alleged 
that  he  had  not  paid  these  moneys  to  the  plaintiffs.  To  this  declara* 
tion,  there  were  several  '''pleas;  to  two  of  them  (the  6th  and  r^^nrti 
7th)  there  were  demurrers.  Upon  the  argument,  the  7th  was  ^ 
abandoned  by  the  learned  counsel  for  the  plaintiff  in  error :  and  the 
only  question  argued  before  us  was  the  validity  of  the  6th  plea. 

«<  The  6th  plea  stated,  that  the  election  of  Murray  to  be  treasurer 
as  mentioned  in  the  deed,  and  also  his  election  on  the  9th  November, 
1842,  were  made  under  and  in  pursuance  of  the  stat.  5  &  6  W.  4,  c.  76, 
the  Municipal  Corporation  Act ;  and  that,  on  the  9th  November,  1843,  he 
ceased  to  be  treasurer  under  and  by  virtue  of  either  of  these  elections. 
That,  on  the  9th  November,  1843,  in  pursuance  of  stat.  6  &;  7  Vict.  c. 
89,  he  was  elected  by  the  town  council  to  be  treasurer,  to  hold  the  office 
daring  their  pleasure.  That,  after  the  9th  November,  1843,  he  never 
held  the  office  of  treasurer  save  under  the  election  made  in  pursuance 
of  the  statute  last  mentioned ;  and  that  he  had  duly  accounted  for  all 
money  received  by  him  prior  to  the  9th  November,  1843,  or  under  or 
by  virtue  of  his  office  as  treasurer  under  his  elections  in  pursuance  of 
stat.  5  &  6  W.  4,  c.  76 ;  and  that  the  money  mentioned  in  the  breach 
was  received  by  him,  after  the  9th  November,  1843,  and  after  his  elec- 
tion under  stat.  6  i  7  Vict.  c.  89.*' 

The  case  in  error  was  argued  in  last  Hilary  Term.(a^ 

(a)  Thorsday,  Jannarj  19 ;  before  Jervis,  C.  J.,  PoUock,  C.  B.,  Mftiile,  CreMwell,  and  WUliami, 
Js^  and  Parkei  Aldenon,  and  Martin,  Bi. 


655  HATOR,  Ac.,  v.  OSWALD.    Ex.  Gh.  E.  T.  1854. 

Vnthankj  fqr  the  defendant,  in  support  of  the  suggestion  of  error. — 
The  seventh  plea  cannot  be  supported ;  and  the  argument  will  be  con- 
fined to  the  sixth  plea,  which  raises  two  points.  First :  whether  the 
bond  is  so  worded  as  to  make  the  sureties  liable  for  the  conduct  of 
*({^ai  ^^^^  "^'Murray  after  the  first  year  of  his  continuance  in  office. 
-'  At  the  time  when  the  bond  was  executed,  stat.  5  &  6  W.  4,  c.  76, 
s.  58,  was  in  force ;  and,  under  it,  a  treasurer  was  necessarily  appointed 
in  every  year.  The  condition  of  a  bond,  for  the  good  behaviour  of  one 
holding  an  annual  office,  is,  primfi  facie  at  least,  confined  to  the  first 
year,  though  express  words  may  be  added  to  show  that  it  applies  beyond 
that  time.  General  words  are  not  sufficient  to  rebut  this  presumption ; 
Lord  Arlington  ».  Merricke,  2  Saun.  408,  Liverpool  Waterworks  Com- 
pany V,  Atkinson,  6  East,  507.  Secondly :  the  change  in  the  law  in- 
troduced by  stat.  6  &  7  Vict.  c.  89,  s.  6,  has  substantially  altered  the 
nature  of  the  risk  incurred  by  the  sureties ;  and  there  are  no  words  in 
the  bond  to  show  that  the  sureties  undertook  to  be  responsible  for  this 
altered  risk.  The  words  «<  any  annual  or  other  future  election*'  had  a 
sensible  meaning  as  applied  to  the  state  of  law  existing  at  the  time 
they  were  used,  as  stat.  5  &;  6  W.  4,  c.  76,  s.  58,  did  not  require  that 
the  treasurer  should  be  elected  for  an  entire  year.  The  council  are  bj 
that  Act  bound  to  elect  in  each  year ;  but  they  may  elect  more  than 
once  in  the  year ;  and,  if  they  did  so,  the  election  would  be  other  than 
an  annual  election.  Then  the  change  introduced  by  stat.  6  &  7  Vict.  c. 
89,  s.  6,  alters  the  risk.  Before  that  Act  a  treasurer  went  out  of  office 
at  the  end  of  the  year  unless  the  majority  of  the  council  were  willing 
to  take  the  active  step  of  re-electing  him.  Now,  he  continues  in  office, 
unless  the  majority  are  willing  to  take  the  active  and  probably  invidious 
step  of  turning  him  out :  that  surely  increases  the  probability  of  an 
unfit  treasurer  being  continued,  and  so  increases  the  risk  of  his  sureties. 
*6571  ^'^^^  bargain  was  made  under  one  state  of  the  law,  and  does  not 
ftpply  to  an  altered  state  of  law. 
Manistyj  contr^. — The  words  used  in  this  bond  show  that  the  par- 
ties intended  to  be  answerable  so  long  as  D.  Murray  held  the  office 
continuously.  The  class  of  cases  commencing  with  Lord  Arlington  v. 
Merricke,  2  Saun.  403,  does  not  apply  when  such  an  intention  is  shown ; 
Augero  r.  Keen,  1  M.  &  W.  890,t  Frank  v.  Edwards,  8  Exch.  214.t 
[Alderson,  B. — In  that  last  case  the  appointment  to  the  office  was 
by  two  justices  of  the  peace  under  stat.  59  G.  8,  c.  12,  s.  7,  and  the 
appobtment  had  neither  been  revoked  by  the  vestry,  nor  resigned  by 
the  officer.  If  you  look  at  the  Act  you  will  see  that  these  facts  were 
very  material  to  the  decision.]  In  all  cases  of  this  kind  it  must  be  a 
question  of  construction ;  here  the  context  shows  that  «  office"  meant 
«( treasurership."  And  the  change  of  the  tenure  in  the  office  has  not 
altered  the  nature  of  the  office. 

Unthank  was  heard  in  reply.  Our.  adv.  wtL, 
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There  being  a  difference  of  opinion  on  the  Bench,  the  Judges,  in  this 
Term  (May  10),  delivered  separate  judgments. 

Martin,  B. — This  was  a  writ  of  error  upon  the  judgment  of  the 
Court  of  Queen's  Bench.  (After  stating  the  pleadings  as  ante  p.  654^ 
his  Lordship  proceeded.) 

*The    arguments    and   judgment  in  the  Court  below  are  r«/.^o 
reported  in  1  E.  &  B.  295:  and  that  Court  was  of  opinion  ^ 
that  the  plea  was  bad,  and  gave  judgment  for  the  plaintiffs  below. 
I  am  of  opinion  that  this  judgment  was  right,  and  that  it  ought  to  be 
affirmed. 

By  Stat.  5  &  6  W.  4,  c.  76,  s.  58,  it  was  enacted  that  the  council  of 
eyery  borough  should  in  every  year  appoint  a  fit  person,  not  being  a 
member  of  the  council,  to  be  the  treasurer  of  the  borough,  and  that 
they  should  take  such  security  for  the  due  execution  by  him  of  his 
office  as  they  should  think  proper.  This  was  the  enactment  which  was 
in  force  when  Murray  was  first  elected  treasurer,  and  continued  to  be 
so  at  the  time  of  his  second  election  in  November,  1842.  Stat.  6  &  7 
Vict.  c.  89,  received  the  Royal  Assent  on  the  24th  August,  1843 :  and 
by  the  6th  section,  after  reciting  that  the  office  of  treasurer  for  boroughs 
was  one  of  great  trust,  and  that  an  annual  appointment  to  such  office  was 
inconvenient  and  unnecessary,  it  was  enacted  that  so  much  of  stat.  5  & 
6  W.  4,  c.  76,  as  enacted  that  the  town  council  should  in  every  year 
appoint  a  treasurer  should  be  repealed,  and  that  the  council  of  every 
borough  should,  on  the  9th  November  then  next,  appoint  a  fit  person, 
not  being  a  member  of  the  council,  to  be  the  treasurer  of  the  borough, 
who  should  thenceforth  hold  his  office  during  the  pUaeure  of  the  councU 
for  the  time  being. 

The  plea  averred  that  Murray  was  elected  treasurer  on  the  9th 
November,  1843,  under  and  in  pursuance  of  the  last-mentioned  statute : 
and  the  argument  on  behalf  of  the  plaintiff  in  error  was,  that  this  was 
not  an  election  within  the  true  meaning  of  the  deed  declared  on,  so  as 
to  render  the  defendant,  who  was  a  surety,  liable  for  *the  non-  r^^^^-Q 
payment  by  Murray  of  the  money  received  by  him  under  or  by  ^ 
virtue  of  his  office,  created  by,  or  consequent  upon,  such  last  election. 

There  is  no  doubt  as  to  the  rule  of  law  to  be  applied  to  cases  like  the 
present.  It  was  laid  down  in  Lord  Arlington  v.  Merricke,  2  Saund. 
403,  and  has  been  professed  to  be  adhered  to  ever  since.  If  the  deed 
declared  on  had  recited  the  election  of  Murray  in  the  beginning  of  1842, 
as  being  under  stat.  5  &  6  W.  4,  c.  76,  and  been  generally  for  the  due 
payment  by  Murray  of  all  money  received  by  him  during  his  holding 
the  office  of  treasurer,  then,  according  to  the  rule  laid  down  in  the  above 
case,  the  obligation  created  by  the  deed  would  not  have  extended  to 
any  money  received  by  Murray  after  the  9th  November,  1842 :  but  it 
was  quite  competent  for  the  town  council,  by  using  apt  words  for  the 
purpose,  to  take  a  security  creating  an  obligation  upon  the  surety  to 
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secure  the  due  payment  by  Murray  of  all  moneys  received  by  him  aa 
treasurer,  so  long  as  he  should  be  elected  to  and  hold  the  office.  There 
is  nothing  illegal  in  the  town  council  taking  such  continuing  security: 
and  the  real  and  only  question  in  the  present  case  is,  Whether  they 
have  done  so  by  the  deed  declared  on.  It  is  my  opinion  that  they  have* 
I  apprehend  there  could  have  been  no  doubt  that,  if  the  election  had 
continued  to  be  annual,  the  obligation  created  by  the  deed  would  also 
have  continued.  The  words  of  the  deed  are  express,  that  the  liability 
of  the  defendant  should  continue  during  the  whole  term  of  Murray's 
continuing  to  fill  the  office  in  conseqaence  of  the  then  late  election  or 
under  any  annual  future  election.  These  words  seem  to  be  as  precise 
and  clear  as  words  can  be.  By  stat.  6  &  7  Vict.  c.  89,  however,  the 
ii,nnr.->  '^'election  and  office  ceased  to  be  annual,  and  the  office  became 

^  one  to  be  held  at  the  pleasure  of  the  town  council.  The  office 
however  remained  the  same,  with  all  its  duties  and  emoluments  unal- 
tered ;  and  the  only  alteration  made  was  that,  instead  of  being  an  annual 
office,  it  became  one  from  which  Murray  was  removable  at  the  pleasure 
of  the  council.  I  fully  agree  that,  if  any  additional  or  increased  risk 
would  have  been  thereby  cast  upon  the  defendant  (the  surety),  his 
liability  would  have  been  determined ;  but  in  my  opinion  no  such  addi- 
tional or  increased  risk  was  created.  On  the  contrary,  assuming  the 
town  council  to  do  their  duty  (and  I  have  no  right  to  assume  that  they 
would  not),  I  think  it  was  an  alteration  much  to  the  advantage  of  the 
surety,  by  giving  the  council  a  more  direct  and  immediate  control  over 
the  principal  (Murray).  So  also,  if  it  could  be  collected  from  the  terms 
of  the  deed  that  the  liability  of  the  surety  was  to  be  conditional  upon 
Murray  holding  an  annual  office,  the  responsibility  would  have  ended 
on  the  9th  November,  1843,  and  the  plea  would  have  been  good ;  but 
no  such  intention  is  to  be  collected  from  the  terms  of  the  instrument. 
Indeed,  if  it  had  appeared  that  the  consideration  for  the  covenant  by 
the  defendant  was  to  have  been  the  continued  appointment  of  Murray 
to  the  annual  office,  I  should  have  thought  that  the  liability  was  deter- 
mined ;  but  nothing  of  the  kind  appears  from  the  statement  of  the 
deed  as  set  out  on  the  pleadings. 

The  only  question  therefore,  as  it  seems  to  me,  is.  Does  the  case  fall 
within  the  words  of  the  deed  7  This  instrument  provides,  not  merely 
that  the  defendant  should  be  answerable  for  the  due  payment  by  Marray 
of  all  money  received  by  him  in  consequence  of  his  first  or  any  other 
*f>Rl1  ^^'^^^^  election^  but  in  consequence,  or  by  ^reason  of  any  other 

-^  future  election  of  him.  Now  Murray  has  been  elected  treasurer 
by  a  future  election,  not  an  annual  one ;  and  the  case  therefore  falls 
directly  within  the  words  of  the  deed.  In  my  opinion,  also,  it  falls 
within  its  spirit ;  which  I  think  was,  that  the  defendant  should  continue 
a  security  so  long  as  and  (as  the  deed  itself  expresses)  during  the  whole 
time  Murray  remained  treasurer  of  the  borough,  and  whether  his  elec- 
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tion  yf9us  annual  or  otherwise.  I  therefore  see  no  reason  why  full  eifect 
should  not  be  given  to  the  words  of  the  deed.  Mj  judgment  is  in 
accordance  with  what  I  consider  to  be  the  true  rule  of  law  in  regard  to 
the  construction  of  every  written  contract,  viz.,  to  give  effect  to  the 
plain  and  ordinary  meaning  of  the  words  and  language  used,  according 
to  their  common  sense  and  signification,  as  they  would  be  understood 
by  a  person  of  intelligence  reading  the  document. 

For  these  reasons  I  think  the  judgment  of  the  Queen's  Bench  ought 
to  be  affirmed. 

Williams,  J. — I  am  of  opinion  that  the  judgment  ought  to  be  affirmed. 
With  respect  to  the  seventh  plea,  there  is,  I  believe,  no  difference  in 
opinion  among  the  Judges ;  and  I  shall  therefore  say  nothing.  With 
respect  to  the  sixth  plea,  I  think  the  judgment  of  the  Court  of  Queen's 
Bench  is  right.  The  intention  appears  to  me  to  be  clear,  from  the  lan- 
guage of  the  condition  of  the  bond,  that  the  council  should  take,  pros- 
pectively, a  security  for  the  good  conduct  of  the  treasurer,  as  long  as 
he  continued  in  the  office  in  consequence  of  the  recent  or  any  future 
election  by  the  council,  for  any  period  or  tenure  whatever.  The  lan- 
guage <<  during  the  whole  time  of  my  continuing  in  the  said  office,  in 
^consequence  of  the  said  election,  or  under  any  annual  or  other  r«/>/^A 
future  election,"  admits  of  no  other  interpretation,  as  it  seems  to  ^ 
me,  if  construed  in  its  ordinary  acceptation. 

The  question  then  is,  Whether  such  a  construction  is  inconsistent  with 
any  declared  intention  of  the  partieB  to  be  collected  from  the  recital  or 
any  other  part  of  the  instrument.  In  Lord  Arlington  v,  Merricke,  2 
Saund.  403,  and  the  long  series  of  cases  of  which  that  is  the  leading 
one,  the  intention  was  regarded  as  apparent  in  the  recital,  that  the 
suretyship  was  to  last  for  a  certain  time  only ;  and,  as  this  was  incon- 
sistent with  the  general  words  used  in  the  condition,  if  construed  inde- 
finitely, it  was  allowed  to  control  them  by  confining  their  generality 
within  the  limits,  expressed,  or  necessarily  to  be  implied,  in  the  recitaL 
But,  in  the  present  case,  looking  at  the  whole  instrument,  it  is  plain,  in 
my  judgment,  that  the  apparent  intention  of  the  parties  is  carried  into 
effect  by  construing  the  words  of  the  condition  according  to  their  ordi- 
nary acceptation.  And,  if  this  be  so,  even  if  it  could  be  shown  (which 
I  by  no  means  concede)  that  the  liability  of  the  sureties  has  been  in- 
creased by  the  re-election  durante  bene  placito  under  stat.  6  &  7  Vict* 
c.  89,  it  is  plain  that  this  would  not  justify  the  Court  in  relieving  them 
from  their  responsibility. 

Cresswell,  J.(a) — This  question  depends  upon  the  meaning  to  be 
given  to  the  condition  of  the  bond  executed  on  the  original  appoint- 
ment of  David  Murray  to  the  office  of  treasurer  of  the  borough  of 
Berwick  on  Tweed.     The  condition  is,  that  Murray  and  his  sureties 

(a)  AldanoD,  B.,  read  this  judgment  in  Uie  absence  of  CressweU,  J. 
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*({({^'\  *^^  bonnd  for  the  due  payment  of  all  moneys  which  <<  the  said 
^  David  Morray  shall  or  may  recover  or  receive,  in  virtae  of  my 
iaid  appointment  as  treoiurer  as  aforesaid,  during  the  whole  time  of  my 
continuing  in  the  said  office,  in  conseqnence  of  the  said  election,  or 
under  any  annual  or  other  future  election  of  the  said  council  to  the  said 
office."  After  some  annual  re-elections  under  stat.  5  &  6  JV.  4,  c  76, 
he  was  re-elected,  on  November  9,  1843,  under  stat.  6  &  7  Vict.  c.  89, 
to  hold  the  said  office  during  the  pleasure  of  the  council:  and  the 
question  is.  Whether  that  was  a  re-election  within  the  meaning  of  the 
condition  of  the  bond.  The  condition  requires  that  the  money  to  be 
accounted  for  should  be  received  <<  in  virtue  of  my  eaid  appointment  ae 
treasurer.*^  That  relates  to  the  nature  of  the  office.  It  remained  pre- 
cisely the  same  after  the  passing  of  the  statute  of  Victoria.  The  money 
now  claimed  was  therefore  received  in  virtue  of  his  said  appointment 
as  treasurer.  Each  of  the  re-elections  of  Murray  was  immediate  <m 
the  termination  of  the  period  for  which  he  had  been  previously  elected: 
his  tenure  of  office  was  therefore  continuous ;  and  the  money  was  re- 
ceived while  he  continued  in  the  said  office  of  treasurer.  But  he  did 
not  continue  in  office  under  any  annual  election;  he  was  in  nnder 
another  election  under  stat.  6  &  7  Vict.  c.  89:  and  the  question  is 
whether  that  was  another  future  election,  within  the  meaning  of  the 
condition  of  the  bond.  It  has  been  contended  that,  as  an  election  to 
hold  during  pleasure  could  not  have  been  made  when  the  bond  was 
executed,  such  election  being  first  sanctioned  by  stat.  6  &  7  Vict,  c 
89,  it  could  not  have  been  within  the  meaning  of  the  parties ;  but  it  is 
♦^Adl  to  be  remarked  that  under  stat.  5  &  6  W.  4,  c.  76,  s.  58,  ^he 
-*  council  could  only  elect  annually,  or  on  a  vacancy  occasioned 
by  death,  resignation,  removal,  or  otherwise ;  and  then  another  person 
was  to  be  elected ;  so  that  the  same  person  could  only  be  re-elected  by 
an  annual  election,  and  the  word  « other"  was  inapplicable  to  any  re- 
election under  that  statute.  Bearing  this  in  mind,  and  that  the  words 
are  large  enough  to  include  a  re-election,  whether  under  the  statute 
then  in  force,  or  any  other  that  might  be  enacted,  and  that  the  mani* 
fest  object  of  the  parties  was  to  avoid  the  necessity  of  giving  fresh 
bonds  on  every  re-election,  I  think  we  cannot  do  otherwise  than  hold 
that  the  re-election  under  stat.  6  &;  7  Vict.  c.  89,  was  another  future 
election  within  the  meaning  of  the  condition  of  the  bond. 

It  is  said  that  the  risk  of  the  sureties  will  be  increased.  That  is  a 
mere  conjecture.  On  the  one  hand,  parties  may  be  unwilling  to  re- 
move a  party  although  they  would  not  vote  for  his  re-election :  but,  on 
the  other,  it  may  be  said  that  a  treasurer  elected  for  a  year  cannot  be 
removed  without  proof  of  misconduct ;  if  during  pleasure,  any  suspicion 
as  to  his  hftbits  may  be  sufficient  to  procure  his  removal  for  the  protec- 
tion of  his  sureties.  ^  This  argument  therefore  leads  to  no  certain  con- 
clusion ;  and  I  think  we  must  hold  that  the  election  during  pleasure 
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an  election  within  the  meaning  of  the  condition,  and  that  our  judgment 
mast  be  for  the  plaintiffs,  and  that  the  judgment  of  the  Queen's  Bench 
is  right. 

Maulb,  J. — I  agree  with  my  brother  Martin  as  to  what  the  question 
raised  by  this  record  is,  namely :  Whether  the  sureties  continue  liable 
under  the  circumstances  disclosed  in  the  sixth  plea  ?  It  appears  to  me 
*that  they  do  not  so  continue  liable,  and,  consequently,  that  the  r^/«/^e 
judgment  of  the  Court  of  Queen's  Bench  ought  to  be  reversed.     '- 

The  words  of  the  bond  are  that  the  liability  shall  be  for  the  due  pay- 
ment of  such  sums  as  the  said  D.  Murray  ^'  shall  or  may  recover  or 
receive,  in  virtue  of  my  said  appointment  as  treasurer  as  aforesaid, 
during  the  whole  time  of  my  continuing  in  the  said  office,  in  consequence 
of  the  said  election,  or  under  any  annual  or  other  future  election  of  the 
council  to  the  said  office."  It  is  clear  that  the  intention  of  the  parties  was 
that  the  liability  should  not  be  limited  to  the  first  year.  The  language 
puts  it  beyond  doubt  that  they  contemplated  liability  during  a  continuance 
in  office  beyond  that  year.  But  I  think  that  these  parties,  and  people  in 
general,  must  always  be  considered  as  contracting  with  reference  to  the 
law  as  existing  at  the  time  of  the  contract.  I  by  no  means  affirm  or  think 
that  there  is  anything  to  prevent  parties,  if  they  choose  by  apt  words  to 
express  an  intention  so  to  do,  from  binding  themselves  by  a  contract  as 
to  any  future  state  of  the  law.  Supposing  that  the  parties  to  this  bond 
had  contemplated  that  some  alterations  might  be  made  by  law  in  the 
office  of  treasurer,  there  would  have  been  nothing  illegal  in  the  sureties 
binding  themselves  to  be  answerable  though  the  nature,  and  tenure,  and 
duties  of  the  office  were  changed :  but  in  general  sureties  are  to  be  pre* 
sumed  to  be  contracting  on  the  supposition  that  the  law  will  remain  such 
as  it  is,  and  the  office  continue  to  be  of  the  same  quality  and  the  same 
duration;  and  the  words,  showing  a  contrary  intention,  ought  to  be 
pretty  clear  to  rebut  that  presumption.  One  reason  for  that  presump- 
tion  is  that  it  would  be  very  indiscreet  to  contract  *with  refer-  r^/./i/. 
ence  to  any  other  state  of  law.  I  think  a  discreet  person  would  ^ 
be  very  unlikely  to  enter  into  a  contract  that,  notwithstanding  any  alter* 
ations  which  might  be  made  with  respect  to  the  office  of  treasurer,  his 
liability  as  surety  should  continue.  Even  if  you  were  to  add  a  qualifi* 
cation  that  the  liability  should  only  continue,  provided  that  alteration  in 
the  office  did  not  increase  the  risk  of  the  sureties,  I  think  any  discreet 
and  prudent  person  would  say :  ^^  Let  me  judge  of  that  for  myself.  Let 
me  see  the  Act  of  Parliament  which  is  to  alter  the  nature  and  tenure 
of  the  office ;  and  let  me  then  judge :  I  will  not  now  leave  it  to  others 
to  judge,  whether  the  liability  of  surety  for  an  officer  so  appointed  is 
such  as  I  choose  to  continue.  I  now  go  no  further  than  to  say  that  as 
long  as  the  office  is  on  its  present  footing  I  am  content  to  be  surety." 
I  think  no  discreet  or  prudent  person  would  bind  himself  further :  but, 
if^  for  some  consideration,  he  did  thmk  fit  to  bind  himself  notwithstand- 

2m2 
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ing  any  changes  in  the  law,  I  think  he  certainly  would  express  tliat 
intention  by  some  other  means  than  by  an  inference  to  be  drawn  from 
the  use  of  the  single  word  "  other." 

For  some  purposes  the  office  may  continue  the  same  office  notwith- 
standing a  change  in  its  tenure,  if  the  nature  and  functions  remain 
unaltered,  as  was  said  in  the  judgment  below :  but  for  the  purpose  of 
construing  this  deed  I  think  it  cannot  be  justly  affirmed  that  the  office 
remains  the  same.  For,  the  main  object  of  the  deed  being  to  give  secu- 
rity for  the  conduct  of  the  officer,  the  office  does  not  remain  the  same, 
in  the  point  of  view  in  which  it  would  be  contemplated  by  the  partie?  to 
the  deed,  if,  though  the  duties  and  functions  of  the  office  continue  the 

*fifi71  ^*™®»  *^®  "®^  *°^  liability  of  the  *8ureties  do  not  remain  the 
^  same.  And  it  appears  to  me  very  clearly  that  the  alteration 
made  by  stat.  6  &  7  Vict.  c.  89,  s.  6,  does  materially  increase  the  risk 
of  the  sureties,  and  does,  in  that  point  of  view,  change  the  office. 
Under  stat.  5  A;  6  W.  4,  c.  76,  s.  68,  the  town  council  were  "  in  every 
year"  to  appoint  a  person  to  be  treasurer.  Therefore  a  treasurer  could 
not  continue  in  office  longer  than  till  some  time  in  the  next  year  af^er 
his  election,  which  I  call  not  more  than  a  year,  unless  a  majority  of  the 
council  thought  fit,  by  a  positive  act,  to  appoint  him  again  in  the  ensuing 
year.  Unless  they  did  that  positive  act  he  would  cease  to  be  treasurer, 
and  the  sureties  would  cease  to  be  liable.  But  the  alteration  made  bv 
stat.  6  &  7  Vict.  c.  89,  s.  6,  is,  that  the  treasurer  holds  his  office  during 
pleasure,  so  that,  when  once  appointed,  the  treasurer  continues  to  hold 
his  office  for  life,  unless  a  majority  of  the  council  can  make  up  their 
minds  to  meet  and  do  the  positive  act  of  removing  him.  Now,  when 
there  is  a  doubt  whether  a  person  is  fit  for  his  office,  or  when  it  is  held 
by  a  person,  perhaps  deservedly  beloved  and  respected  in  his  private 
capacity  by  the  members  of  the  council,  but  who  has  shown  himself  not 
fit  for  it,  any  one  can  see  that  this  change  makes  a  great  practical  differ- 
ence.  Many  persons  who  could  not  bring  themselves  to  a  positive  vote 
for  removing  him,  as  required  since  stat.  6  A;  7  Vict.  c.  89,  would  yet, 
if  they  were  called  upon,  as  they  were  under  stat.  6  &  6  W.  4,  c.  76, 
once  a  year,  to  declare  by  their  votes  that  he  was  a  fit  person  to  be 
appointed,  refrain  from  doing  so ;  so  that  it  seems  to  me  there  is  a  sub- 
stantial alteration  in  the  risk  of  the  sureties.  This  view  of  the  case  was 
*fififtl  ^^^  apparently  pressed  in  argument  below :  it  certainly  was  not 
-^  *considered  in  the  judgment  of  the  Court  of  Queen's  Bench. 
But  the  reasoning  in  the  judgment  seems  to  lead  to  the  conclusion  that 
the  Court  thought  that,  if  the  tenure  was  altered  ever  so  much,  if  the 
statute  had  said  the  treasurer  should  in  future  hold  during  good  beha- 
viour, so  as  to  hold  the  office  for  life,  not  removable  at  all,  yet  if  the 
duties  remain  the  same  it  is  the  same  office.  I  think  the  principle  of 
the  judgment  must  lead  those  who  affirm  it  to  say  that  even  in  such  a 
case  the  sureties  would  remain  liable.     But  as  I  jiave  already  said, 
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though  the  office  for  some  purposes  remains  the  same,  yet  it  does  not 
remain  the  same  for  the  purposes  of  this  bond,  if  the  change  affects  the 
risk  of  the  sureties.  And  I  think  that  the  change,  which  took  place 
before  the  transactions  for  which  it  is  sought  to  make  the  sureties  liable, 
did  materially  alter  the  risk  of  the  sureties,  and  was  therefore  one  in 
respect  of  which  they  were  very  unlikely,  if  actuated  by  reasonable 
principles,. to  have  intended  to  contract.  The  main,  I  may  say  the  sole, 
argument  used  in  support  of  construing  the  deed  as  showing  an  intention 
to  be  bound  in  the  event  of  alterations  being  made  by  Act  of  Parliament, 
is  that  the  word  ^'  other"  is  not  satisfied  unless  you  give  it  the  employ* 
ment  of  affording  an  inference  that  the  parties  so  intended.  Otherwise, 
it  is  said,  it  is  an  idle  word.  Now,  if  that  were  so,  I  do  not  think  it  a 
rednctio  ad  absurdnm  that  either  the  sense  is  so  and  so,  or  that  a  word 
iised  in  an  instrument  is  superfluous.  It  constantly  happens  in  deeds, 
both  in  the  Scotch  and  in  the  English  form,  that  superfluous  words  are 
used.  The  draftsman  often  wishes  to  provide  for  some  event  which  has 
occurred  to  him ;  he  will  not  take  the  trouble  to  consider  carefully  whe- 
ther the  event  is  possible  or  not,  *but  puts  in  words  to  make  sure,  rucaoQ 
in  case  it  happens,  thinking  that,  at  the  worst,  they  are  superfluous,  ^ 
and  will  do  no  harm.  But  it  will  be  by  no  means  safe  to  do  so  in  future, 
if,  rather  than  let  a  word  be  superfluous,  you  are  to  give  it  the  effect  of 
affording  an  inference  that  the  parties  intended  to  bind  themselves  with 
respect  to  the  conduct  of  an  officer  to  be  appointed  they  did  not  know 
how,  and  possibly  to  an  office  with  duties  that  might  be  they  knew  not 
what ;  for,  though  it  may  be  true  enough  that  a  change  in  the  duties 
would  prevent  it  from  continuing  to  be  "the  said  office,"  no  person  who 
had  it  in  his  contemplation  to  be  bound  if  there  was  an  alteration  in  the 
tenure,  but  not  if  the  alteration  was  in  the  duties,  would  leave  that  to 
an  inference  to  be  drawn  from  the  word  "  said."  I  say  it  is  much  more 
likely  that  the  parties  would  use  a  word  such  as  "  other"  without  dis- 
tinctly knowing  what  they  meant  by  it,  so  that  it  might  be  an  idle  word, 
than  that  they  would  use  it  for  the  purpose  of  showing  such  an  intention 
as  that.  But,  further,  I  think  it  easy  to  find  ample  employment  for  this 
word  "  other,"  without  giving  it  such  extravagant  work  to  do.  Stat.  5 
&  6  W.  4,  c.  76,  8.  58,  does  not  say  that  the  treasurer  shall  be  elected 
on  any  particular  day,  but  "in  every  year."  Now,* suppose  a  treasurer 
to  be  elected  in  the  ensuing  year  on  a  day  a  few  days  earlier,  or  a  few 
days  later,  than  the  day  on  which  he  was  elected  in  the  year  before,  so 
that  he  held  office  under  the  last  election,  in  the  one  case  for  a  little  less, 
and  in  the  other  for  a  little  more,  than  a  year.  Might  it  not  be  said 
that  was  not  an  "  annual"  election  ?  Quibbles  not  less  desperate  have 
succeeded  at  times :  and,  if  the  draftsman  thought  of  that,  he  very  pro- 
perly provided  for  it  by  using  the  words  "  annual  or  other  future  elec- 
tion :"  80  that  if  the  *quibble  was  raised  it  might  be  answered,  r^^^r^f^r^ 
Or  perhaps  the  draftsman  thought  the  statute  might  be  construed  ^ 
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as  requiring  the  election  to  be  on  the  9th  day  of  November  in  ever; 
year,  and  was  thinking  of  the  possibility  of  the  day  haying  slipped  by. 
You  may  in  such  a  case  supply  it  by  a  mandamus  to  elect :  but,  though 
the  Court  may  order  an  election  nunc  pro  tunc,  it  is  beyond  the  poirer 
of  the  Courts,  or  of  an  Act  of  Parliament  to  recall  a  day  that  has 
passed,  or  make  a  thing  which  has  happened  not  to  have  happened. 

Non  Umon  irritmn 
Qnodcunqno  retro  est  efflciet(o) 

That  according  to  the  writer  is  beyond  the  power  of  Omnipotence  itself. 
The  draftsman  might  think  that,  in  such  a  case,  if  the  sureties  said 
<«  We  are  not  responsible,  for  it  is  not  an  annual  election,"  it  wonld  be 
a  good  answer,  «« Yon  said  annual  or  other  election."  The  bond  does 
not  commence,  as  in  former  days  it  probably  would  have  done,  by  recit- 
ing the  mode  by  which  the  officer  was  under  the  then  statute  law  to  be 
appointed.  It  assumes  that  to  be  known ;  and,  as  there  may  be  annnal 
appointments  or  others  not  strictly  annual,  there  is  a  fit  and  proper  use 
for  the  word  <<  other."  It  seems  to  me  that  the  construction  put  npon 
the  instrument  in  the  Court  below  subjects  the  sureties  to  liability  in 
an  event  which  they  are  not  likely  to  have  contemplated,  and  a  liability 
which  it  is  not  reasonable  to  suppose  they  would  have  intended  to  incur 
if  they  had  contemplated  it ;  and  that,  if  they  had  intended  to  inciir 
it,  they  would  not  have  expressed  such  an  intention  merely  by  an  infer- 
ence to  be  drawn  from  the  use  of  the  word  <<  other." 

I  think  therefore  the  judgment  ought  to  be  reversed. 
nt^'j'tn      ^Alderson,  B. — This  question  arises  on  the  true  con8t^l^ 
-*  tion  of  a  covenant  in  a  bond,  under  which  plaintiff  in  error  b^ 
came  surety,  with  another  person,  for  the  due  accounting  of  one  D. 
Murray  who  had  been  elected  treasurer  of  the  town  of  Berwick. 

The  deed,  after  reciting  Murray's  election  to  that  office,  provided  th&t 
the  sureties  should  pay  all  moneys  received  by  Murray  by  virtue  of  bis 
appointment  as  treasurer  during  the  whole  time  of  his  continuance  in 
that  office,  in  consequence  of  the  said  election,  or  under  any  annual  or 
other  future  election. 

Now,  what  is  the  contract  here  7  In  the  first  place  it  is  a  contract 
to  answer  for  Murray,  only  during  his  continuance  in  office,  thougb,  it 
is  true,  under  successive  elections.  If,  therefore,  he  ceased  to  be  con- 
tinuously re-elected,  the  liability  of  the  surety  was  at  an  end.  In  the 
second  place,  the  office  was  at  the  time  of  the  covenant  described  as  an 
annual  office ;  and  therefore,  according  to  the  case  of  Lord  Arlington 
V.  Merricke,  2  Saund.  403,  the  covenant  would,  if  it  stopped  there,  bind 
the  sureties  only  for  the  first  year,  and  would  cease  to  bind  after  the 
termination  of  that  year.  But,  according  to  what  is  admitted  in  the 
case  of  Liverpool  Waterworks  Company  v.  Atkinson,  6  East,  507,  it  is 
clear  that  a  larger  responsibility  may  be  created  by  the  words  of  the 

(a)  Hor.  ni.  Carm.  29,  49. 
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corenant  if  their  proper  and  reasonable  construction  would  warrant  it. 
Now  here  the  words  added  are  <<  or  under  any  annual  or  other  future 
election."  These  therefore  embrace  two  cases,  beyond  the  first  annual 
election,  for  which  in  the  first  place  the  sureties  bound  themselres.  They 
dinde  ^themselves  into  two  branches :  <<  under  any  annual  or"  r^oprct 
<•  future  election/'  which  would  extend  their  liability  to  all  other  ^ 
annual  elections  under  which  he  might  become  treasurer  thereafter; 
and,  in  the  second  place,  the  words  are  <<  under  any  other  future  elec- 
tion.*' Now,  as  I  think,  the  natural  meaning  of  these  words  is  <<  any 
future  election  other  than  annual,"  or  <<  whether  annual  or  not."  The 
necessity  for  the  elections  being  continuous  seems  to  me  a  strong  reason 
for  holding  this  to  be  so.  For  a  vacating  of  the  office  in  the  middle  of 
any  year,  followed  by  a  re-election  immediately  of  the  same  person, 
seems  a  contingency,  not  at  all  reasonable  to  calculate  upon,  as  a  ground 
for  not  giving  to  the  words  "  or  other  future  election"  their  ordinary 
and  natural  meaning.  But,  then,  it  is  clear  that  the  duties  of  the  office 
and  the  mode  of  accounting  must  not  be  varied.  For,  if  so,  the  office 
is  not  the  same,  and  the  liability  of  the  surety  then  also  will  be  at  an 
end ;  the  clause  in  the  deed  only  provides  for  an  alteration  in  the  tenure 
of  the  office,  but  not  in  the  nature  and  duties  of  the  office  itself.  Now 
to  apply  all  this  to  the  present  case.  By  stat.  5  &  6  W.  4,  c.  76,  the 
office  was  made  annual,  and  the  duties  defined.  By  stat.  6  &  7  Vict.  o. 
89,  the  duties  remained  unaltered,  but  the  office  was  to  be  elected  to 
during  pleasure.  No  alteration  was  therefore  made  except  as  to  the 
period  of  holding  it ;  and  this  alteration  seems  to  me  provided  for  by 
the  very  terms  of  the  covenant.  Nor  do  I  see  that  the  liability  of  the 
surety  is  increased.  It  is  said  that  it  is  one  thing  not  to  re-elect  and 
another  thing  to  remove.  But  then,  per  contrd.,  a  new  power  of  removal 
is  given  at  any  intermediate  time,  and  is  not  confined  to  the  expiration 
of  the  annual  period  alone.  This  argument  operates  as  well  ^there-  rn^^rro 
fore  for  one  side  as  for  the  other.  Here  then  I  think  that  there  ^ 
is  no  reason  why  we  should  construe  the  words  otherwise  than  according 
to  their  plain  and  natural  import :  and,  if  we  do  so,  then  the  sureties 
still  remain  liable. 

The  judgment  of  the  Queen's  Bench  is  therefore  right,  and  should  be 
affirmed. 

Parke,  B. — I  am  of  opinion  that  the  judgment  of  the  Court  of 
Queen's  Bench  ought  to  be  affirmed.  The  pleadings  have  already  been 
adverted  to  sufficiently.  In  the  argument  before  us  it  is  conceded  that 
the  objection  to  the  seventh  plea  was  valid,  and  that  the  judgment  of 
the  Court  of  Queen's  Bench  could  not  be  questioned  in  that  respect. 
Upon  that  part  of  the  case  there  is  no  doubt.  But  the  counsel  for  the 
plaintiff  in  error  relied  on  the  goodness  of  the  sixth  plea.  Under  stat» 
5  &  6  W.  4,  c.  76,  the  town  council  of  every  borough  was  directed  to 
appoint,  on  the  9th  of  November  in  that  year,  a  fit  person,  not  being 
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a  member  of  the  conncil,  to  be  the  treasurer  of  the  boroagfa,  and  to  talr« 
aecnrit  J  for  the  dae  exeeation  of  his  office  of  treasurer,  as  they  should 
think  proper ;  and,  in  case  of  vacancy  by  death,  resignation,  removal, 
or  otherwise,  they  were  to  appoint  another  fit  person.  D.  Murray,  the 
treasurer,  was  appointed  from  the  9th  November,  1842,  under  this  Act. 
In  the  year  1848,  stat.  6  &  7  Vict.  c.  89,  passed ;  which,  reciting  that 
the  annual  appointment  to  the  office  of  treasurer  was  inconvement  and 
unnecessary,  enacted  that,  on  the  9th  of  November  then  next,  the  cons* 
oil  of  each  borough  should  appoint  a  fit  person  to  hold  the  office  daring 
the  pleasure  of  the  council,  and  that,  on  the  happening  of  any  yacaDcy 
^7d1  ^^o'^*^®'^7  death,  resignation,  amotion,  *or  otherwise,  the  conn- 

-*  oil  should  appoint  a  successor.  D.  Murray  was  again  appointed, 
on  the  9th  of  November,  1848,  under  this  Act,  to  hold  the  office  at 
pleasure.  D.  Murray's  defaults,  in  respect  of  which  the  action  was 
brought,  all  occurred  since  this  appointment :  and  the  question  raised  by 
the  sixth  plea  is  Whether  these  defaults  come  within  the  meaning  of  the 
condition  of  the  deed  poll.  It  is  perfectly  clear,  as  Lord  Campbell  states 
in  his  judgment,  that,  according  to  the  authority  of  Lord  Arlington  r. 
Merricke,  2  Saund.  408,  and  numerous  subsequent  decisions,  the  liabilitj 
of  the  sureties  of  D.  Murray  for  his  subsequent  defaults  would  hare 
ceased  to  exist  on  the  9th  November,  1842,  the  end  of  the  year  of  bis 
first  appointment,  however  long  he  might  have  been  continued  in  tie 
office  of  treasurer,  if  to  the  words  «  during  the  whole  time  of  my  con- 
tinning  in  the  $aid  offiee^  in  consequence  of  the  said  election,*'  there  had 
not  been  added  the  further  words,  <<or  under  any  annual  crfuJtun  dee- 
tion  of  the  said  council  to  the  said  office."  The  question  mainly  toms  on 
the  construction  of  these  words.  It  is  perfectly  clear  that  these 
words  are  intended  to  extend  the  liability  of  the  obligors  heyond 
the  money  received  by  the  treasurer  by  virtue  of  the  appointmeDt 
then  made.  They  apply  to  all  received  by  him  during  the  time  of 
his  continuing  in  office  in  consequence  of  that  election,  or  any  other 
future  one.  The  meaning  of  the  word  <<  appoint,"  which,  if  it  stood 
alone,  would  have  been  confined  to  the  appointment  recited,  is  extended 
by  the  context  to  every  future  renewed  appointment  by  a  new  election. 
There  cannot  be  any  doubt  that  it  was  competent  for  the  council,  in 
*fflf\\  *^^^^^  ^^  obviate  the  expense  and  trouble  of  having  fresh  bonds 

-I  at  subsequent  periods,  to  take  a  bond  for  the  faithful  discharge 
of  the  duties  of  the  office  of  treasurer,  not  for  one  year  only,  bat  for 
any  number  of  years,  or  any  number  of  periods,  whether  successire  or 
not,  during  which  he  might  serve  the  same  office,  or  indeed  any  office 
.under  them  at  any  future  time.  Of  the  legality  of  a  bond  to  that 
effect  no  question  can  arise.  The  only  questions  are :  1st,  as  to  the 
meaning  of  the  additional  words  in  this  case.  Whether  they  extend  to 
appointments  made  under  the  subsequent  Act  of  Parliament,  which  are 
^ot  annual,  but  for  an  indefinite  time,  at  pleasure ;  and,  2d,  Whether 
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the  office,  after  the  passing  of  that  Act,  is  to  be  considered  the  same 
office  as  that  in  respect  of  which  the  bond  was  given.     I  am  of  opinion 
on  both  points  in  favour  of  the  defendants  in  error.     I  think  that  the 
meaning  of  the  words  clearly  is,  that,  if  the  person  elected  fill  the  same 
office  continually  (for  the  nse  of  the  word  continue  shows  that  it  was 
not  intended  to  apply  to  disconnected  appointments,  at  future  periods), 
BO  matter  by  what  species  of  election  or  appointment,  whether  annual 
or  any  other,  quarterly,  monthly,  or  at  pleasure,  the  obligors  are  to  be 
bound  for  the  faithful  discharge  of  the  duties  of  his  office.     Whether 
the  parties  really  contemplated  the  alteration  by  a  new  statute  of  the 
provision  in  the  stat.  5  &  6  W.  4,  c.  76,  requiring  the  election  to  be 
annual,  or  not,  I  do  not  think  il  necessary  to  inquire.     It  is  not  indeed 
a  very  probable  supposition,  that  they  meant  to  provide  for  the  case  of 
an  appointment,  other  than  annual,  under  the  then  existing  law,  either 
on  the  ground  that  stat.  5  &  6  W.  4,  c.  76,  was  directory  only,  and  such 
an  appointment  would  therefore  if  made  by  the  ^council,  though  r^/.^/. 
in  violation  of  their  duty,  be  not  invalid,  or  on  the  ground  that  '- 
the  treasurer  might  resign  his  office  in  the  middle  of  the  year,  and  yet 
immediately  afterwards  change  his  mind  and  wish  to  resume  it,  and  im- 
mediately be  lawfully  re-elected  for  the  remainder  of  the  year.   Whethet 
the  parties  did  or  did  not  actually  contemplate  such  change  by  a  new 
statute,  I  think  that  they  have  clearly  expressed  their  intention  that  any 
future  alteration  in  the  period  of  the  tenure  of  the  office,  however  made, 
and  whether  it  required  a  future  law  or  not,  should  make  no  difference 
in  the  liability  of  the  obligors,  provided  the  appointment  was  in  con- 
tinuance of  the  former  one.     The  obligors  bind  themselves  that,  if  such 
alteration  should  actually  occur,  however  it  might  happen,  they  would 
be  responsible.     The  only  remaining  question  is.  Whether  the  nature 
of  the  office,  and  its  functions,  as  well  as  the  period  of  its  tenure,  are 
changed  by  stat.  6  &  7  Vict.  c.  89 ;  for  then  it  would  not  be  the  same 
office  to  which  he  was  originally  appointed,  and  the  sureties  would  have 
a  different  liability  from  what  they  stipulated  for.     I  am  of  opinion 
that  its  nature,  functions,  and  duties  continue  precisely  the  same  under 
atat.  6  &  7  Vict.  c.  89,  as  they  were  under  stat.  5  &  6  W.  4,  c.  76.     It 
is  still  the  office  of  treasurer  of  the  borough,  and  is  described  in  the 
statute  of  Victoria  as  the  same  office  as  before.    The  duties  in  the 
receipt  of  moneys  are  the  same ;  the  mode  of  accounting  is  the  same ; 
it  is  only  when  directed  by  the  council.     Stat.  5  &  6  W.  4,  c.  76,  ss. 
59,  60,  93,  126,  states  the  duties  of  treasurer.    Stat.  6  &  7  Vict.  c. 
89,  makes  no  difference  in  them ;  these  sections  continue  in  full  opera- 
tion.    By  sect.  60  of  the  former  statute,  the  ti^asurer  is  to  account 
daring  his  continuance  in  the  office,  or  within  *three  months  after  r^/*^^ 
its  expiration,  in  such  manner  and  at  such  times  as  the  council  '- 
shall  direct.     Stat.  6  &  7  Vict.  c.  89,  makes  no  difference  whatever  in 
respect;  he  is  still  to  account  only  whenever  the  council  shall 
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direct.  There  is  no  differenee  then  in  the  duties  of  the  office,  which 
can  affect  the  sureties.  It  is  very  true,  however,  as  was  argued  before 
us,  that  there  is  a  difference,  so  as  to  affect  the  sureties,  since  the  pass- 
ing of  Stat.  6  &  7  Vict.  c.  89 ;  for  under  the  former  statute,  5  &  6  W. 
4,  c.  76,  the  treasurer,  if  he  misconducted  himself,  might  not  be  re-elected 
at  the  end  of  the  year,  and  so  the  sureties  would  be  released  from  their 
responsibility  for  a  subsequent  year ;  but  under  stat.  6  &  7  Vict.  c.  89, 
the  office  being  held  during  pleasure,  the  same  degree  of  miscondoct 
might  not  induce  the  council  to  dismiss  him  as  would  have  prevented 
them  from  re-electing  him.  Again,  there  is  a  difference  as  to  the 
chance  of  his  being  called  to  account  by  the  council  where  he  is  annually 
re-elected,  and  where  he  holds  continuously  at  pleasure,  as  it  might 
reasonably  be  supposed  that,  before  they  re-elected,  they  would  probably 
order  him  to  account.  But  these  differences  arise,  not  from  an  altera- 
tion of  the  duties,  but  merely  from  the  alteration  of  the  tenure  of  the 
office,  from  its  being  made  an  office  during  pleasure,  instead  of  for  a 
certain  period ;  and  any  difference  of  tenure  is  provided  for  by  the 
stipulation  that  the  deed  shall  apply  to  the  office  of  treasurer,  whether 
that  office  is  executed  pursuant  to  an  annual  or  any  other  future  ap- 
pointment by  the  council,  including  an  appointment  at  will. 

I  am  of  opinion,  therefore,  that  as  the  alteration  of  tenure  of  the 

office  is  contemplated  and  provided  for  by  the  deed,  and  as  the  nature, 

functions,  and  duties  of  the  office  irrespective  of  the  tenure  of  it  are 

*f\791  ^^^  same,  "^the  judgment  of  the  Court  of  Queen's  Bench  is  right, 

-*  and  ought  to  be  affirmed. 

Pollock,  G.  B. — ^I  have  the  misfortune  to  differ  from  the  judgment 
of  the  Court  below  and  from  the  majority  of  my  brethren  who  compose 
this  Court.  The  pleadings  have  been  so  fully  and  repeatedly  stated 
that  it  is  unnecessary  to  state  them,  or  to  advert  to  the  facts  of  the 
case,  or  to  do  more  than  set  forth  the  ground  of  my  dissent. 

I  think  the  expression  ^^  or  under  any  annual  or  other  future  eleetm' 
does  not  include  the  case  of  an  election  under  a  statute  which  passed 
after  the  date  of  the  bond,  and  which  enabled  the  council  to  elect  a 
treasurer  who  should  continue  in  office  during  pleasure,  and  who  might, 
therefore,  continue  for  life  instead  of  a  year,  if  not  displaced.  I  think 
every  contract  (which  does  not  expreisly  provide  to  the  contrary)  most 
be  considered  as  made  with  reference  to  the  existing  state  of  the  law; 
and,  if,  by  the  intervention  of  the  Legislature,  a  change  is  made  in  the 
law,  w|^ich  in  any  degree  affects  the  contract,  such  contract,  made 
without  sone  clear  and  distinct  reference  to  the  prospect  or  possibility 
of  a  change,  does  not  hold  with  reference  to  the  state  of  things  as  al- 
tered by  the  new  law.  I  am  not  aware  there  is  any  authority  which 
expressly  decides  this ;  but  also  I  am  not  aware  there  is  any  aathority 
to  the  contrary :  and  I  think  the  intervention  of  the  Legislature  in 
altering  the  situation  of  contracting  parties,  in  principle,  is  analogous 
tQ  ^  convulsion  of  naturoi  against  which  parties  may  provide,  bat|  if 
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thej  have  not  provided,  it  would  generally  be  considered  as  excepted 
out  of  the  contract.(a)     It  is  said  this  is  within  the  langaage  used: 
*it  may  be  so ;  but,  if  it  be,  in  my  judgment  that  language  was  rn^n^Q 
used  with  reference  to  the  law  as  it  stood  when  the  contract  was  ^ 
made. 

The  expression  «<  any  annual  or  other  future  election"  would,  as  the 
law  stood  at  the  date  of  the  bond,  mean  any  election  for  a  year  or  any 
term  less  than  a  year ;  and  the  word  ^*  other"  has  abundance  of  meaning 
without  its  referring  to  a  change  of  the  law :  and  it  is  to  be  observed 
that  the  treasurer,  at  his  first  election,  was  elected  for  nine  months 
only. 

The  point  on  which  I  differ  is  this.  Any  language  used  in  a  contract 
must  be  construed  with  reference  to  the  state  of  the  law  when  the  con- 
tract was  made.  No  doubt  parties  may  contract  with  reference  to  a 
change  of  the  law ;  but  those  who  seek  so  to  construe  an  agreement 
are  bound  to  make  out  affirmatively  that  this  wa$  meant  by  the  con« 
tracting  parties ;  and  it  must  clearly  appear  from  the  language  used 
that  it  was  so  meant.  Primft  facie,  I  think  it  is  to  be  presumed  and 
intended  that  the  contract  refers  to  the  existing  state  of  the  law ;  and 
I  think  there  are  no  words,  nor  any  expression,  from  which  I  can  rea- 
sonably draw  the  conclusion  that  the  sureties  intended  to  bind  them- 
selves under  a  change  of  the  law  which  would  seriously  alter  their 
responsibility :  and  I  think  an  election  (substantially)  for  life  most  un- 
doubtedly does  alter  the  responsibility,  as  contrasted  with  an  annual 
election,  as  my  Brother  Maule  has  clearly  and  unanswerably  pointed 
out.     I  therefore  think  the  judgment  ought  to  be  reversed. 

Jeryis,  C.  J. — Two  points  were  made  in  this  case.  It  was  first  con- 
tended that  the  bond  was  applicable  to  the  treasurer's  first  year  of 
office  only ;  and  for  this  Lord  ♦Arlington  v.  Merricke,  2  Saund.  r^/>o/x 
403,  and  Liverpool  Waterworks  Company  v.  Atkinson,  6  East,  '- 
507,  were  cited.  But  it  seems  to  me  that  the  words  of  the  condition 
answer  this  objection,  and  show  that  the  bond  was  not  intended  to  be 
confined  to  the  first  year  of  office  only.  The  condition  is,  that  the 
principal  shall  well  and  truly  pay  to  the  Mayor,  &c.,  all  rents,  sums 
of  money,  penalties  and  other  moneys  which  he  shall  receive  in  virtue 
of  his  said  appointment  as  treasurer  as  aforesaid  (referring  to  his  elec- 
tion for  part  of  the  year  until  the  9th  of  November  which  had  been 
recited  in  the  bond)  during  the  whole  time  of  his  continuing  in  the  said 
office  in  consequence  of  the  said  election,  or  under  any  annual  or  other 
future  election  of  the  said  council  to  the  said  office.  If  the  condition 
had  stopped  at  the  words  « in  consequence  of  the  said  election,"  there 
would  have  been  nothing  to  show  that  it  was  intended  to  extend  beyond 
the  then  current  year;  but  the  words  <«or  under  any  annual  or  other 
fatnre  election  of  the  said  council  to  the  said  office"  clearly  show  that 

(a)  8m  note  (3)  to  Walton  «.  WaterhoiiM,  S  Wmi.  Snnnd.  421  m, 

2N 
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the  parties  had  in  view  an  election  after  the  9th  of  November,  referred 
to  in  .the  recital,  by  which  the  treasurer  might  be  continued  in  hia 
office,  and  for  his  good  conduct  in  which  office  they  intended  to  be  re- 
sponsible. It  would  be  a  very  refined  construction  to  hold  that  the 
sureties  merely  engaged  that  the  treasurer  should,  whilst  he  continued 
treasurer  under  the  first  appointment  or  under  any  annual  or  future 
election,  account  only  for  those  moneys  which  were  due  during  the 
first  year,  and  received  by  him  in  consequence  of  his  appointment  as 
treasurer  as  aforesaid,  that  is  to  say  until  the  9th  of  November, 
♦ft^^ll  *^®  principal  question  is,  Whether  the  tenure  of  the  trea- 
-'  surer's  office  having  been  altered  by  statute  after  the  bond  was 
given,  the  obligation  continues.  And  I  am  of  opinion  that  it  does  not. 
When  the  bond  was  given,  the  office  of  treasurer  was  regulated  bj  stat. 
5  &  6  W.  4,  c.  76.  By  the  58th  section  of  that  Act  the  office  of  t/ea- 
surer  was  an  annual  office,  to  be  appointed,  that  is,  by  election,  on  the 
9th  of  November  in  every  year,  by  the  council  of  the  borough.  The 
sureties,  therefore,  had  a  right  to  expect  that  if  their  principal  mis* 
conducted  himself  in  his  office  he  would  not  be  re-elected.  On  the  9th 
of  November  in  every  year  he  would  cease  to  hold  the  office  unless  he 
had  a  proposer  and  seconder,  and  a  majority  of  those  who  were  then 
present  at  the  council  in  his  favour.  It  was  some  security  to  them  that 
the  council  must  take  active  measures  in  re-appointing  the  treasurer  if 
the  sureties  were  to  continue  liable.  Before  the  alleged  breach  of  this 
bond  took  place,  the  tenure  of  the  office  of  treasurer  had  been  altered. 
It  was  then  regulated  by  stat.  6  &  7  Vict.  c.  89,  the  6th  section  of 
which  enacted  that,  on  the  9th  of  November  then  next,  the  treasurer 
should  be  elected  by  the  council,  and,  after  such  election,  should  thence- 
forth hold  his  office  during  the  pleasure  of  the  council  for  the  time 
being.  It  is  clear  that  this  statute  made  a  very  considerable  difference 
in  the  position  of  the  sureties.  Under  the  former  statute  the  treasurer 
lost  his  office  on  the  9th  of  November,  unless  a  majority  of  the  council 
were  satisfied  with  his  conduct,  and  took  active  steps  on  his  behalf:  by 
the  new  law  he  continued  in  office,  unless  a  majority  took  active  steps 
against  him.  In  the  former  case,  many  might  forbear  to  act  from  sus- 
picion or  mistrust;  in  the  latter,  few  could  be  influenced  to  remove 
*({f^^'}  *^^  officer  from  his  situation  without  strong  evidence  of  miscon- 
*'-'  duct.'  The  difference  between  a  reappointment  and  a  removal 
is  too  striking  to  require  further  observation.  But  it  is  said  that  we 
are  bound  to  give  effect  to  every  word  of  the  bond,  and  that  the  words 
«  other  future  election,''  pointing  to  an  election  other  than  sn  annual 
election,  which  alone  could  take  place  under  the  first  statute,  must  have 
some  meaning,  and  were  intended  to  apply  to  any  election  which  might 
thereafter  take  place,  whether  under  the  then  existing  or  any  other 
statutes.  I  agree  that  this  is  a  safe  rule  of  construction ;  but  it  must 
be  taken  with  some  qualification.    We  must  not  violate  the  intention 


8  ELLIS  &  BLACKBURN.    Q.  B.  682 

of  the  parties  Toi^  the  mere  purpose  of  complying  with  technical  rules. 
Now,  surely,  when  parties  enter  into  a  contract,  they  must,  unless  they 
express  themseWes  clearly  to  the  contrary,  be  understood  to  make  their 
engagement  with  reference  to  the  law  and  facts  as  they  then  are,  and 
not  to  speculate  upon  matters  which  they  cannot  foresee,  and  which, 
not  then  being  in  existence,  they  cannot  understand.  In  my  opinion,  the 
sureties  intended  to  guaranty  the  faithful  conduct  of  the  treasurer  whilst 
he  continued  such  officer  under  any  annual  or  other  future  election 
which  might  take  place  in  the  office  as  it  then  was  regulated  by  stat.  5 
&  6  W.  4,  c.  76,  and  no  more :  and,  when  I  am  told  that  in  that  case 
no  effective  meaning  is  given  to  the  word  <<  other,"  I  answer  that  words 
of  that  and  a  similar  import  are  daily  used  in  instruments  of  this  na« 
ture,  from  abundant  caution ;  and  that  it  is  not  at  all  improbable  that 
the  draftsman  may  have  inserted  that  word  to  avoid  all  question  should 
the  office  be  determined  in  the  middle  of  the  year,  or  should  the  officer, 
from  unforeseen  circumstances,  be  elected  on  *any  other  day  r«/»oo 
than  the  9th  of  November,  in  which  case  the  election  would  not  '- 
he  an  annual  election. 

Por  these  reasons  I  am  of  opinion  that  the  judgment  ought  to  be 
reversed.  Judgment  affirmed. 


SAMUEL  BURCHFIELD  v.  WILLIAM  MOORE.    Jfay  6. 

An  vDMitboriMd  allaration  of  a  general  Mceptaaee  of  a  bill,  by  tbe  addiUon  of  a  place  of  paj. 
mentr  diecharges  tbe  aeeeptor^  even  as  againet  a  boii&  fide  bolder,  mbseqaeiitlj  taking  tbe  bill 
for  ralue  and  witbovt  notice  of  tbe  alteration. 

Action  for  that  one  <<  John  Single,  on  12th  November,  185S,  by  his 
bill  of  exchange,  now  over  due,  directed  to  the  defendant,  required  the 
defendant  to  pay  to  the  order  of  the  said  John  Single  28L  12t.  two 
months  after  date  thereof,  and  the  defendant  accepted  the  said  bill,  and 
the  said  John  Single  endorsed  the  same  to  Charles  Lower,  and  the  said 
Charles  Lower  endorsed  the  same  to  Thomas  Wright,  and  the  said 
Thomas  Wright  endorsed  the  same  to  Daniel  James  Senols,  and  thi» 
said  Daniel  James  Senols  endorsed  the  same  to  Joseph  Elliott,  and  the 
said  Joseph  Elliott  endorsed  the  same  to  Samuel  Mitchell,  and  the  said 
Samuel  Mitchell  endorsed  the  same  to  William  Brumfield  Reed,  and  tho 
said  William  Brumfield  Reed  endorsed  the  same  to  Thomas  Blaber 
Daniell,  and  the  said  Thomas  Blaber  Daniell  endorsed  the  same  to  the 
plaintiff,  but  the  defendant  did  not  pay  the  same."  Plea :  «<  TJJiat,  after 
the  said  bill  wa%  drawn  and  accepted  as  aforesaid,  and  after  it  was 
completely  issued  and  negotiated,  to  wit,  by  the  defendant  as  acceptor 
as  aforesaid,  and  whilst  the  same  was  in  the  possession  of  the  said  John 
Single,  or  of  the  plaintiff,  or  of  one  other  of  the  said  persons  r«go^ 
*who  so  endorsed  the  said  bill  as  aforesaid,  a  person  whose  name  '- 
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is  to  the  defendant  as  yet  unknown,  without  the  consent  of  the  defend- 
ant, wilfully  altered  and  changed  the  said  bill  in  a  material  part,  and 
inserted  material  words  at  the  foot  of  the  defendant's  said  acceptance ; 
and  the  said  alteration  and  insertion  were  not  made  in  correction  of 
any  mistake  originally  made  in  framing  the  said  biU,  or  to  further  the 
first  intentions  of  the  parties  thereto,  or  any  of  them." 

Replication :  "  That,  at  the  time  the  said  bill  was  endorsed  to  plain- 
tiff, the  alleged  alteration  was  already  made ;  and  that,  neither  before, 
nor  at,  the  time  when  the  said  bill  was  endorsed  to  him,  had  he  the 
plaintiff  any  notice  that  the  said  bill  had  been  so  altered,  as  in  the  said 
plea  mentioned ;  and  that  there  was  a  yaluable  consideration  for  the 
said  endorsement  to  him  the  plaintiff;  and  that,  at  the  time  of  the  said 
endorsement  to  him,  he  took  the  said  bill  in  good  faith,  in  the  belief 
that  it  was  a  valid  bill,  and  that  it  was  so  endorsed  to  him  before  the 
day  on  which  it  became  due;  and  that  the  said  supposed  alteration  con- 
sists only  of  the  addition  of  the  words  following,  to  wit,  <<  payable  at 
the  Bull  Inn  Aldgate  ;*'  and  that  there  is  not,  nor  oyer  was,  anything 
on  the  bill,  or  in  the  said  addition,  to  indicate  that  it  was  an  addition 
or  alteration ;  and  that,  notwithstanding  the  said  alteration,  the  accept- 
ance as  altered  was  a  general  acceptance,  as  it  bad  been  before  the 
alteration."     Demurrer.     Joinder. 

The  case  was  argued  {a)  in  this  Term. 

Holland^  for  the  defendant,  was  stopped  by  the  Court. 
ii>oatr%  *Bov%lly  for  the  plaintiff. — The  principle  on  which  the  plea  is 
-*  grounded  is  explained  in  Davidson  v.  Cooper,  13  M.  ft  W. 
843. t(5)  It  is,  that  the  party  who  has  the  custody  of  an  instrnment 
is  bound  to  keep  it  in  its  original  state.  But  the  replication  shows 
that  the  alteration  was  made  before  the  bill  came  to  the  plaintiff:  a 
bon&  fide  transferee  is  not  affected  by  the  fraud  of  his  endorsers; 
neither  ought  he  to  be  affected  by  his  laches. 

Hollandy  in  reply. — The  alteration  avoided  the  bill,  Macintosh  r. 
Haydon,  Ry.  &  Moo.  362  (E.  C.  L.  R.  vol.  21),  Desbrowe  v.  Wetherby, 
1  M.  &  Rob.  438,  Taylor  v.  Moseley,  1  M.  &  Rob.  439,  note  (a).  The 
plaintiff  is  in  the  same  position  as  if  he  had  innocently  given  value  for 
a  forged  acceptance.  Cwr,  adv.  v%dL 

Lord  Campbell,  C.  J.,  now  delivered  judgment. 

On  account  of  the  general  importance  of  the  question  which  arises 
in  this  case,  we  have  taken  time  to  consider  it ;  but,  after  examining 
the  authorities,  we  feel  bound  to  abide  by  the  opinion  which  we  formed 
during  the  argument,  and  to  give  judgment  for  the  defendant.  We 
must  assume,  upon  the  pleadings,  that,  after  the  bill  was  accepted  and 
put  into  circulation,  it  was  altered  in  a  material  part,  withoui  the  con- 
aent  or  knowledge  of  the  acceptor.     The  replication  shows  that  this 

(a)  Friday,  Maj  6th.    Before  Lord  Campbell,  C.  J.,  Wightmaa  and  Crompton,  Ja. 
(6)  AiBnniiig  the  Jadgment  of  the  Bzcheqaer  in  DaTidaoa  «.  Cooper,  11  M.  ik  W.  T78.f 
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was  by  adding  to  the  acceptance  the  words  <<  payable  at  The  Bull  Inn 
Aldgate."  By  virtne  of  stat.  1  &  2  G.  4,  c.  78,  these  words,  if  in  the 
handwriting  of  the  defendant,  would  still  *leave  the  acceptance  r^^r^r^ 
a  general  acceptance.  Nevertheless  three  very  eminent  Judges  ^ 
have  successively  held  (Lord  Tenterden  in  Macintosh  v.  Haydon,  Ry. 
ft  Mo.  362  (E.  C.  L.  B.  vol.  21),  Lord  G.  J.  Tindal  in  Desbrowe  v. 
Wetherby,  1  M.  &  Rob.  438,  and  Lord  Lyndhurst  in  Taylor  v.  Moseley, 
1  M.  &  Rob.  439,  n.),  that  such  words,  although  they  do  not  alter  the 
direct  liability  of  the  acceptor,  do  vary  the  contract  between  others 
who  are  parties  to  the  bill;  therefore  that,  if  interpolated  without  his 
consent,  they  may  prejudice  the  acceptor;  that  they  amount  to  a 
material  alteration  of  the  bill;  and  that  they  discharge  the  acceptor 
These  decisions  were  only  at  Nisi  Prius;  but  they  have  been  long 
acquiesced  in ;  and  we  do  not  disapprove  of  them.  The  plaintiff  here 
is  a  bon&  fide  holder,  for  value,  without  notice  of  the  alteration ;  but 
the  bill  must  be  considered  as  vitiated  in  the  hands  of  a  prior  holder. 
The  defendant  was  discharged  from  his  liability  as  acceptor  from  the 
moment  when  the  alteration  of  the  bill  had  been  consummated :  and, 
the  instrument  having  ceased  in  point  of  law  to  be  an  accepted  bill,  the 
endorsee  afterwards  could  be  in  no  better  situation  than  the  endorser. 

As  soon  as  it  is  established  that  there  has  been  a  material  alteration 
in  a  bill  of  exchange,  the  particular  nature  of  the  alteration  becomes 
immaterial ;  and  Master  v.  Miller,  4  T.  R.  320,(a)  becomes  an  autho- 
rity. There  a  bill  was  drawn  payable  to  Wilkinson  k  Cooke ;  while 
in  their  possession,  the  date  was  altered;  and,  the  bill  being  subse- 
quently endorsed  to  the  plaintiffs,  who  were  (like  the  present  plaintiff) 
bonft  fide  endorsees  for  value,  the  ^judgment  was  that  they  could  r«/«oi^ 
not  recover  against  the  acceptor.  Ashurst,  J.,  say8:(6)  <«If  ^ 
Wilkinson  k  Cooke  had  brought  this  action,  they  clearly  could  not  have 
recovered,  because  they  must  suffer  from  any  alteration  of  the  bill  while 
it  ^as  in  their  custody:"  the  same  objection  "must  also  hold  with 
regard  to  the  plaintiffs,  who  derive  title  under  them."  We  conceive 
therefore  that  in  this  case  the  plaintiff's  remedy  is  confined  to  a  right 
to  recover  the  consideration  for  the  bill,  as  between  himself  and  the 
party  from  whom  he  received  it :  a  similar  remedy  may  be  resorted  to 
till  the  party  is  reached  through  whose  fraud  or  laches  the  alteration 
was  made. 

He  ought  to  suffer ;  for  «  a  party  who  has  tne  custody  of  an  instru- 
ment made  for  his  benefit,  is  bound  to  preserve  it  in  its  original 
state  '/*{c)  and  Lord  Denman,  in  delivering  the  judgment  of  the  Exche- 
quer Chamber  in  Davidson  v.  Cooper,  13  M.  k  W.  352,t  intimates  a 
strong  opinion  that  Pigot's  Case,  11  Rep.  26  i,  in  which  this  principle 

(a)  Affirmed  on  eiTor,  in  Bzch.  Ch.^  Master  v.  MiUer,  2  H.  BL  140.    Bee  note  in  1  Smith's  Left 
Ca.49f. 
{b)  4  T.  B.  381. 
(e)  IS  M.  A  W.  852. 
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28  acted  upon,  has  hitherto  been,  and  still  ought  to  be,  upheld.  The 
negotiability  of  bills  of  exchange  is  to  be  favoured ;  but  with  this  Tiev 
it  is  material  that  their  purity  should  be  preserved. 

For  these  reasons  we  think  that  the  replication  demurred  to  is  bad, 
and  that  there  must  be  Judgment  for  the  defendant.(a) 

(a)  Bee  Agrienltunl  Cattle  Insnmiee  Company  e.  Fitsgenld,  10  Q.  B.  432  (B.  C.  L.  B.  roL  H). 


WritiDg  in  the  margin  of  a  bill  or  note,    Am<irin»,  lo  JohiiM,  ^91 » fi^intp^n  ^,  fitrfilrbiwifiv 
«<  Payable  at  the  Bank  of  America,''  held  to  be    9  Bair,  180. 
a  material  alteration:  Woodworth  v.  Bank  of 


♦ftftfti  *^®  QUEEN  V.  The  Overseers  of  the  Poor  of  the  Parish  of 
^^^J  KINGSWINFORD.    May  8. 


A  mle  waa  obtained  calling  on  the  oveneen  of  a  pariah  to  ahow  eanse  why  two  jnitieea  AoM. 
not  iMue  their  warrant,  under  leoi  38  of  atat  3  A  4  W.  4,  c.  90  (The  Parochial  lighting  and 
Watching  Aot),  to  le^y  by  diitroM  on  the  gooda  of  the  overseen  two  soma  of  money  ordered 
to  be  paid  by  the  inapeotora  of  a  diatrict  within  the  pariah*  in  which  tlie  proviaiona  of  that  Ael 
had  been  adopted.  By  the'affidaTita  it  appeared  that  the  diatrict  waa  one  aaaigned  to  a  chapel 
for  eocleaiaatieal  parpoaea,  nnder  atai  1  A  S  W.  4,  e.  38 ;  and  that  the  proriaiona  of  atat.  3  4  4 
W.  4,  e.  90,  had  been  adopted,  more  than  two  yeara  btfore  the  applieation,  at  a  m— tiny  cob- 
Tened  by  the  ehnrehwardena  of  the  diatrict  ohnreh.  Theae  ehnrchwardena,  aa  waa  ahows 
affirmatiTely  by  the  affidaTita,  were  ehnrehwardena  for  eedeaiaatieal  pnrpoeea  only,  and  nerct 
In  the  habit  of  calling  meetinga  for  aeenlar  pnrpoaea. 

Hald :  that  the  meeting  waa  improperly  conTcned,  the  ehnrehwardena  of  the  diatrict  dnreli  sat 
being  anoh  ehnrehwardena  aa  are  contemplated  by  atat  3  A  4  W.  4,  c*  90,  a.  5 ;  thai  oonse- 
quently  the  proriaiona  of  the  Act  had  noTcr  been  dnly  adopted  In  the  diatriet;  and  that  the 
order  of  inapeotora  waa.Toi^ 

Bnle  diaoharged. 

Kbating,  in  Hilary  Term,  had  obtained  a  rule  calling  on  the  over- 
seers of  the  poor  of  the  parish  of  Kingswinford,  and  on  two  justices  of 
Stafford,  to  show  cause  why  the  two  justices  should  not  issue  a  warrant 
to  levy  two  several  sums  of  money  ordered  to  be  raised  by  the  inspectors 
appointed  under  stat.  8  &  4  W.  4,  c.  90,  for  the  purposes  of  that  Act, 
within  the  district  of  Brierly  Hill  in  that  parish,  by  distress  on  the 
goods  and  chattels  of  the  overseers. 

The  rule  was  obtained  on  an  affidavit,  by  which  it  appeared  that 
Brierly  Hill,  within  the  parish  of  Kingswinford,  is  a  district,  assigned 
for  ecclesiastical  purposes,  under  stat.  1  &  2  W.  4,  c.  88,  to  a  church 
or  chapel,  called   St.  Michael's,  Brierly  Hill,  and  that  the  church- 
wardens are  annually  elected  for  this  district.    On  12th  August,  1851, 
a  requisition,  signed  by  three  ratepayers  of  the  parish  of  Kingswin- 
ford, inhabitants  of  Brierly  Hill,  was  addressed  to  the  churchwardens 
of  Brierly  Hill,  calling  on  them  to  appoint  a  time  and  place  for  a 
public  meeting  of  the  ratepayers  of  Brierly  Hill,  for  the  purpose  of 
^RMl  ^^^^^^^^^^&  whether  the  provisions  *in  stat.  8  &  4  W.  4,  c.  90 
-'  (the  Act  for  Watching  and  Lighting  Parishes),  should  be  adopted, 
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and  be  carried  into  execution  in  that  parish.  The  churchwardens  of 
Brierly  Hill,  accordingly,  within  ten  days  of  the  receipt  of  the  requisi- 
tion, convened  a  meeting  for  25th  August,  1851,  by  a  notice,  which 
was  affixed  to  the  door  of  the  church  of  Brierly  Hill.  The  meeting 
was  held  on  25th  August,  1851 ;  when  the  provisions  of  the  Act,  so  far 
as  related  to  lighting,  were  unanimously  adopted.  Twelve  inspectors 
were  appointed  at  the  same  meeting ;  and  the  amount  to  be  raised  was 
fixed.  Notice  of  the  adoption  of  the  Act  was  given  by  the  church- 
wardens in  the  same  way  as  that  in  which  notice  to  convene  the  meet- 
ing had  been  given.  The  affidavit  then  proceeded  to  show,  at  consider* 
able  length,  the  proceedings  of  the  inspectors :  as  the  Court  expressed 
no  opinion  on  the  various  points  raised  on  these  proceedings,  they  are 
not  further  noticed  in  the  report.  It  appeared  that,  on  18th  Novem- 
ber, 185^,  complaint  was  made  by  the  inspectors,  to  a  justice  of  the 
peace,  that  the  overseers  of  the  parish  of  Kingswinford  had  not  obeyed 
an  order,  made  upon  them  by  the  inspectors,  to  lovy  a  sum  of  money 
required  for  the  purposes  of  the  Act ;  that  a  summons  was  issued  to 
the  overseers,  under  sect.  88,  to  appear  before  two  justices,  and  that 
they  did  appear  before  them  on  the  24th  November,  1858,  where  these 
various  matters  were  proved,  but  the  justices  refused  to  issue  their  dis* 
tress  warrant. 

The  affidavits  in  answer,  besides  raising  several  points  on  which  the 
Court  expressed  no  opinion,  showed  that  the  churchwardens  of  Brierly 
Hill,  at  the  time  the  provisions  of  the  Act  were  supposed  to  be  adopted, 
were  only  churchwardens  for  ecclesiastical  purposes,  and  that  all  the 
parish  business  of  the  whole  of  Kingswinford,  ^including  Brierly  r^goQ 
Hill,  was  transacted  by  the  churchwardens  of  Kingswinford ;  '- 
those  of  Brierly  Hill  never,  in  fact,  interfering,  or  calling  any  meetings 
for  any  secular  purpose. 

»  Hugh  HiU  and  Cowling  now  showed  cause. — The  provisions  of  stat. 
8  &  4  W.  4,  c.  90,  have  never  been  legally  adopted  in  the  parochial 
district  of  Brierly  Hill.  It  is  not  a  parish,  properly  so  called,  but  a 
district  in  a  parish,  assigned,  under  stat.  1  &  2  W.  4,  c.  88,  for  ecclesi- 
astical purposes  to  a  church.  The  provisions  of  stat.  8  &  4  W.  4,  c. 
90,  might,  however,  have  been  adopted  within  such  a  district,  had  the 
right  course  been  pursued.  It  does  not  distinctly  appear  whether  this 
district  of  Brierly  Hill  has  been  assigned  to  St.  Michael's  Church,  under 
sect.  10  of  stat.  1  &  2  W.  4,  c.  88,  or  under  sect.  23.  If  it  has  been 
assigned  under  sect.  10,  there  has  been  merely  a  delegation  to  a  perpe- 
tual curate  of  part  of  the  powers  of  the  rector,  to  be  exercised  within 
that  district ;  and  the  two  persons  appointed,  under  sect.  16,  to  act  as 
churchwardens  have  their  functions  limited,  by  the  same  section,  to 
matters  connected  with  the  church  itself;  they  are  not  churchwardens 
of  the  district  at  all.  If  the  district  is  one  under  seeU  28,  it  is  a  com- 
pletely <<  separate  and  distinct  parish  for  all  spiritual  purposes ;"  and 
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»  ■  ' 

the  churchwardens,  to  be  appointed  under  sect.  25,  are  to  <«  do  all  things 
pertaining  to  the  office  of  churchwardens,  as  to  ecclesiastical  matters, 
in  the  said  new  parish,  in  like  manner  as  though  the  same  had  been  of 
old  time  a  separate  and  distinct  parish."  But  these  churchwardens  are 
not  empowered  to  do  anything  pertaining  to  the  office  of  churchwarden 
^^Q^^  in  respect  to  parochial  matters  not  ecclesiastical.     Then  *8tat.  3 

-'  &  4  W.  4,  c.  90,  s.  5,  requires  that  the  first  step  for  adopting  the 
provisions  of  that  Act  shall  be  that,  on  <«the  application  in  writing  of 
three  or  more  of  the  rate-payers  of  any  parish,  it  shall  be  lawful  for 
the  churchwardens  thereof*'  to  call  a  meeting.  Sect.  77,  enacts  that, 
<i  where  the  word  <  parish'  is  used,  it  shall  be  understood  to  extend  to 
any  parts  within  the  same ;  and  that  the  powers  given  to  a  church- 
warden shall  be  understood  to  be  given  to  any  chapelwarden,  oyer- 
aeer,  or  other  person  usually  calling  any  meeting,  on  parochial  bnsi* 
ness."  So  the  provisions  of  the  Act  might  have  been  extended  to 
Brierly  Hill  ^  for  it  is  a  parish  within  this  definition ;  but  the  meeting 
ought  to  have  been  called  by  the  persons  <<  usually  calling  any  meeting 
on  parochial  business,"  that  is,  the  churchwardens  of  Kingswinford ; 
for  it  is  clear  the  churchwardens  of  Brierly  Hill  never  called  such  meet- 
ings. It  may  be  said  that  the  churchwardens  of  Kingswinford  never 
do  call  meetings  of  the  inhabitants  of  Brierly  Hill,  separately  from  the 
inhabitants  of  the  rest  of  the  parish  of  Kingswinford.  If  that  be  so, 
the  course  to  be  pursued  is  prescribed  in  sect.  73 ;  and  it  has  not  been 
followed.  [The  argument  on  the  other  objections  is  omitted,  as  the 
Court  pronounced  no  opinion  upon  them.] 

Keating  and  Bro9y  contr&. — The  provisions  of  the  Act  were  adopted 
in  1851 :  it  is  too  late  to  question  the  formality  of  the  proceedingfi 
now ;  the  same  objection  was  raised  in  Begina  v.  Deverell,  ante,  p. 
872,  without  success.  [!^rle,  J. — There  it  was  not  shown,  affirmatively, 
*f)QT\  ^^^^  ^^^  proceedings  *were  wrong ;  and  we  acted  on  the  principle 

-'  of  presuming  omnia  riti  acta.  Lord  Campbbll,  C.  J. — It  ja  a 
possible  thing  that  a  meeting  may  be  called  improperly,  and  that  ao 
attempt  may  be  made  to  rate  the  inhabitants  though  the  Act  has  not 
been  legally  adopted ;  if  an  inhabitant  wishes  to  question  the  legaUtj 
of  the  proceedings,  how  do  you  say  he  is  to  do  it  ?]  He  may  appe^ 
under  sect.  66.  [Grompton,  J. — That  is  a  proper  remedy  for  some* 
thing  irregular  after  the  Act  is  adopted ;  but  the  objection  now  is  that 
the  Act  never  was  adopted.  Suppose  a  distress,  and  replevin  brought, 
the  pleadings  being  as  at  common  law.  Could  you  make  a  good  avowry 
without  averring  that  the  Act  was  properly  adopted  within  the  district, 
at  a  meeting  properly  called  ?  And  would  not  that  averment  be  tn- 
versable  ?  It  is  true  that  the  fact  that  the  district  was  de  facto  lighted 
as  if  the  Act  had  been  properly  adopted  would  be  evidence  at  the  trial 
that  it  had  been  so,  and  in  process  of  time  it  would  be  practically  im« 
possible  to  disprove  the  averment ;  but  it  would  remain  necessary  and 
traversable  for  ever.] 
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Lord  Campbell,  C.  J. — The  rule  must  be  discharged.  It  is  neces- 
sary to  show  us  that  the  order  of  the  inspectors  was  good,  before  we 
can  be  called  on  to  command  the  justices  to  enforce  it.  The  objection 
that  the  provisions  of  stat.  3  &  4  W.  4|  o.  90,  have  never  been  properly 
adopted  in  the  district  is  fatal.  I  should  have  been  glad  to  find  that 
the  Legislature  had  fixed  a  limited  time,  after  the  adoption  of  the  Act, 
beyond  which  such  objections  should  not  be  taken.  But  I  find  no  such 
provision  in  the  Act.  Mr.  Bro$  indeed  refers  us  to  *sect.  66.  r-i^r^Qo 
That  section  gives  an  appeal  against  orders  made  when  the  Act  ^ 
has  been  adopted :  bttt,  if  the  Act  has  not  been  adopted,  the  order  is 
noil  and  void,  and  no  appeal  is  needed.  Then,  the  objection  being  open, 
it  is  made ;  and  it  goes  to  the  root  of  the  whole  matter.  The  church* 
wardens  of  Brierly  Hill  were  not  the  proper  persons  to  call  the  pre- 
liminary meeting.  The  Act  gives  that  power  to  churchwardens  or  those 
"  nsnally  calling  meetings  on  parochial  business."  These  ofScers  of 
Brierly  Hill,  though  called  churchwardens,  have  not  de  facto  been  in 
the  habit  of  calling  such  meetings,  and  have  no  powers  to  call  any  ordi- 
nary meeting  for  parochial  business.  That  being  so,  they  were  not 
qualified  to  call  the  meeting  at  which  the  provisions  of  the  Act  were 
adopted ;  and  what  was  done  there  was  void.  It  is  unnecessary  to  form 
an  opinion  on  the  other  objections  raised. 

WiGHTMAN,  J. — ^I  am  of  the  same  opinion,  for  the  same  reasons  as 
my  Lord.  » 

Erle,  J. — The  question  really  comes  to  be,  whether  these  church- 
wardens of  Brierly  Hill  are  churchwardens  within  the  meaning  of  sect. 
5  of  Stat.  8  &  4  W.  4,  c.  90,  as  expounded  by  sect.  77.  And  I  think 
they  are  not ;  for  the  churchwardens  are  defined  to  be  those  usually 
calling  any  meeting  or  parochial  business,  within  which  class  the  church- 
wardens of  this  district  church  do  not  come,  as  they  have  nothing  to  do 
with  such  meetings.  And,  though  it  might  seem  reasonable  that  the 
officer  of  the  district,  though  not  in  the  habit  of  calling  such  meetings, 
should  act  for  the  district,  *in  preference  to  the  officer  in  the  r^oQA 
habit  of  acting  only  for  the  whole  parish,  yet  that  is  not  the  in-  ^ 
tention  of  the  Legislature;  for  sect.  73  expressly  makes  the  officer  of 
the  whole  competent  to  act  for  the  district ;  and  it  would  be  inconveni- 
ent if  there  were  concurring  powers.  Then,  the  meeting  having  been 
improperly  convened,  it  failed ;  and  time  has  not  yet  cured  the  defect. 

Crompton,  J.,  concurred.  Rule  discharged. 
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After-  ezecnUon  has  been  awarded  in  the  county  eonit»  and  defendant's  goods  hare  been  taki^ 
bat  not  sold,  prohibition  will  go  to  restrain  the  Court  from  proceeding  farther,  if  it  appear  *!*■ 
affidavit,  though  not  on  the  face  of  the  proceedings  in  the  county  coart»  that  title  to  eorporol 
hereditaments  came  in  question  in  the  cause,  so  that  the  Judge  had  no  jorisdietioD  udsr  itiL 
9  A  10  Viet  c  95,  s.  58. 

C.  MiLWARD,  in  the  preceding  Term,  obtained  a  mle  calling  on  tie 
defendant  to  show  cause  "why  the  order  of  Crompton,  J.,  after  mentiooed, 
should  not  be  rescinded. 

It  appeared  by  affidavit  that  a  plaint  had  been  entered  in  the  county 
court  for  Staffordshire,  holden  at  Leek,  by  Marsden  against  Wsrdle, 
upon  a  promissory  note  for  502.  given  by  defendant  to  plaintiff.  On 
^Mdl  ^tibI^  before  the  judge  of  the  county  court,  it  was  *pro?ed 
-'  that,  upon  an  agreement  for  the  purchase  of  land  by  defendant 
from  plaintiff,  the  note  had  been  given  by  way  of  deposit  on  the  pur- 
chase-money :  and  one  defence  suggested  was,  that  the  consideration 
for  the  note  had  failed,  the  title  turning  out  not  to  be  valid.  And  it 
was  further  contended  that  the  title  to  a  corporeal  hereditament  came 
in  question  in  the  cause,  which  was  thus  taken  out  of  the  jurisdiction 
by  the  proviso  in  stat.  9  &  10  Vict.  c.  95,  s.  68.  The  judge  heard 
the  case,  and,  being  of  opinion  that  there  was  no  failure  of  considera- 

(a)  The  Court  sat  in  Rane  on  ICaj  11th  and  ISth. 
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tion,  gave  judgment  for  the  plaintiff,  and  ordered  that  payment  should 
be  made  in  a  month.  The  money  not  having  been  paid  within  that  time, 
the  plaintiff,  on  the  18th  of  last  February,' caused  certain  goods  of  the 
defendant  to  be  taken  in  execution;  so  that  the  sale  was  lawful  on 
24th  February.(a)  On  28d  February  the  defendant  requested  the 
plaintiff's  attorney  to  extend  the  time  for  the  sale  to  28th  February ; 
stating  that  he,  defendant,  should  by  that  time  be  able  to  raise  money 
to  discharge  the  execntion.  The  plaintiff's  attorney  consented  to 
this ;  and  the  defendant  then  signed  a  writing,  by  which  he  requested 
the  person  in  possession  to  postpone  the  sale  till  28th  February, 
authorized  him  to  remain  in  possession,  and  undertook  to  pay  the  extra 
costs. 

On  24th  February  a  summons  was  taken  out,  requiring  defendant  to 
show  cause  why  a  writ  of  prohibition  should  not  issue ;  and,  on  1st 
March,  Crompton,  J.,  ordered  that  the  writ  should  issue ;  which  was 
the  order  now  in  question. 

In  last  Term,(i) 

^Morgan  Lloyd  showed  cause. — The  order  for  issuing  the  pro*  r^c/tqi* 
hibition  has  been  made  under  sect.  22  of  stat.  18  k  14  Vict-  c.  '- 
61,  on  the  ground  that  the  county  court  has  no  jurisdiction,  the  title  to 
corporeal  hereditaments  having  come  in  question ;  stat.  9  &  10  Vict.  c. 
95,  8.  58.  The  rule  to  set  aside  the  order  has  been  granted  on  the  sug- 
gestion that  the  application  has  been  made  too  late,  execution  having 
issued,  though  there  has  been  no  sale  of  the  goods  seized.(c)  [Cromp- 
ton, J. — The  point'  made  against  you  is  that,  as  the  objection  to  the 
jarisdiction  does  not  appear  on  the  face  of  the  proceedings,  the  rule 
applies  which  prevails  on  applications  for  prohibition  to  Ecclesiastical 
Courts.]  The  execution  is  not  complete  till  sale.  In  2  Inst.  602,  it  is 
said  :  «  Prohibitions  by  law  are  to  be  granted  at  any  time  to  restrain  a 
court  to  intermeddle  with,  or  execute  anything,  which  by  law  they  ought 
not  to  hold  plea  of,  and  they  are  much  mistaken  that  maintain  the  con- 
trary." "  And  the  King's  courts  that  may  award  prohibitions,  being 
informed  either  by  the  parties  themselves,  or  by  any  stranger,  that  any 
court  temporal  or  ecclesiastical  doth  hold  plea  of  that  (whereof  they  have 
not  jurisdiction)  may  lawfully  prohibit  the  same,  as  well  after  judgment 
and  execution,  as  before."  In  Fitz.  N.  B.  46,  it  is  said :  «  after  judg- 
ment given,  and  execution  awarded  in  the  county,  or  in  other  court 
baron,  which  hath  not  power  to  hold  plea  of  debt  of  the  sum  of  forty 

(a)  8tat  9  A  10  Viet  o.  95,  8.  lOS. 

{h)  M»7  10th.  Before  Coleridge,  Wightnun,  Erie,  and  Crompton,  Js.  Wighiman,  J.,  left  ih/b 
Court  towards  the  dote  of  the  argument. 

-  (e)  Other  gronndi  were  also  raggested,  on  the  motion  for  the  rale  Nisi :  but  the  Court  granted 
the  rale  on  thie  point  only.  It  was  afterwards  attempted,  on  the  argument^  to  reeur  to  the  othei 
points :  bat  the  Court  refused  to  entertain  them ;  and  they  therefore  are  not  further  adverted  to 
In  the  report  in  the  text. 
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*M9r\  ^^^^^'"S^9  ^^M  ^^  ^f  damages  in  trespass  *amonnting  to  such  Bum 
^  or  more,  the  party  defendant  shall  have  a  writ  of  prohibition  anto 
the  bailiffa,  or  unto  the  sheriff  or  officer  of  the  court,  that  thej  do  not 
execution  ;  and  if  they  have  distrained  the  party  to  make  satisfaction, 
that  then  they  release  the  distress,  and  that  they  revoke  what  they  have 
done  therein."     In  Jones  v.  Owen,  5  D.  &  L.  669,  prohibition  to  the 
county  court  was  granted,  though  the  execution  of  the  warrant  of  pos- 
session was  complete,  possession  having  been  given  to  the  plaintiff  on 
the  day  before  the  bailiff  had  notice  of  the  rule  for  the  prohibition  ;  the 
Judge  (Patteson,  J.)  saying  that  «the  defendant  came  as  soon  as  he 
reasonably  could ;"  and  restitution  was  ordered.    In  In  the  matter  of  Poe, 
5  B.  &  Ad.  681  (E.  C.  L.  R.  vol.  27),  there  was  nothing  for  this  Court  to 
restrain  :  there  had  been  a  court  martial ;  and  the  Crown  had  ratified  the 
sentence,  which  had  been  executed.    This  Court  therefore  refused  a  rule 
for  a  prohibition:  but  that  is  a  very  different  case  from  the  present,  where 
the  Court,  which  clearly  may  prohibit  county  courts  acting  without  juris- 
diction, is  asked  to  restrain  the  completion  of  an  execution  as  yet  only  in- 
choate.    In  Robinson  v.  Lenaghan,  2  Exch.  8S3,t  where  execution  had 
been  levied  in  the  county  court,  Parke,  B,^a)  seems  to  have  thought  that, 
if  the  county  court  had  not  had  jurisdisction,  prohibition  might  have  gone. 
It  is  suggested  that  the  defect  here  does  not  appear  on  the  face  of  the 
proceedings  ;  and  it  may  be  asserted  that  there  has  been  acquiescence 
in  the  jurisdiction.     Supposing  that  these  two  facts  would  together  con- 
stitute an  answer  to  the  application,  as  intimated  in  Roberts  v.  Humby, 
8  M.  &  W.  120,t  and  Buggin  v.  Bennett,  4  Barr.  2035,  2037,  at  any 
*MCkl  *^^^^  ^^^  alone  is  insufficient.     In  Yates  v.  Palmer,  6  D.  &  L. 
^  283,  where  the  party  had  acquiesced  by  moving  in  the  county 
court  for  a  new  trial,  and  prohibition  was  therefore  refused,  the  Court 
expressly  adverted  to  the  circumstance  that  the  want  of  jurisdiction  did 
not  appear  on  the  proceedings  themselves.     Here  the  affidavits  show  that 
the  objection  was  taken  in  the  county  court :  and,  as  to  the  argument 
urged  from  the  proceedings  not  showing  the  defect,  that  never  can  occur 
where,  as  in  the  present  case,  the  want  of  jurisdiction  is  the  result  of 
the  question  of  title  occurring  collaterally  :  there  are  no  means  of  get- 
ting such  a  question  on  to  the  written  proceedings  of  a  county  court, 
there  being  no  pleadings. 

(7.  MUwardj  contrtl. — The  general  rule  is,  that  prohibition  does  not 
lie  after  sentence;  2  Rol.  Abr.  319,  Prohibitum,  (M),  pi.  1,  Full  v. 
Hutchins,  2  Cowp.  422.  In  the  old  cases,  it  seems  as  if  the  Courts 
exercised  a  discretion,  and  looked  to  the  conduct  of  the  party  applying; 
Bishop  of  St.  David's  v,  Lucy,  1  Ld.  Raym.  447,  539,  545 :  and  some- 
times they  acted  upon  the  information  of  a  stranger ;  Com.  Dig.  Pnh 
hibitiouj  (E).(5)    But  it  seems  to  be  now  established  that,  even  after 

(a)  2  Exch.  3S6. 

(6)  See  Wadflworth  r.  Queen  of  Spain,  17  Q.  B.  171. 
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sentence,  prohibition  ivill  be  granted  if  tbe  want  of  jurisdiction  appear 
oa  the  face  of  the  proceedings ;  Com.  Dig.  Prohibition,  (D).  But  that 
ifl  not  80  here ;  the  proper  coarse  for  the  defendant  would  have  been  to 
apply  to  the  judge  to  place  the  question  on  the  record.  [Goleridob, 
J. — There  may  be  means  of  doing  that  in  the  Ecclesiastical  Courts: 
but  I  do  not  see  how  it  can  be  done  in  the  county  court,  where  the  r^^/^/^ 
^question  arises  as  here,  there  being  no  pleadings.  And,  that  ^ 
being  so,  is  the  rule  which  has  been  applied  to  Ecclesiastical  Courts,  in 
the  authorities  to  which  you  refer  us,  applicable  here  ?]  The  question 
most  be,  whether  the  party  has  come  in  such  reasonable  time  as  to 
induce  the  Court,  in  the  exercise  of  their  discretion,  to  grant  the  pro- 
hibition ;  or  else  he  must  show  himself  entitled  to  it  ex  debito  justitise. 
And,  as  to  this  last,  the  rule  will  be  as  in  the  case  of  the  Admiralty, 
where,  <<if  the  suit  appears  out  of  the  jurisdiction  of  the  Admiralty,  a 
prohibition  goes,  though  the  party  has  allowed  the  jurisdiction  there ;" 
Com.  Dig.  Admiralty^  (F  9).  [Coleridgb,  J. — ^How  do  you  understand 
the  word  «  appears  7"]  The  proceedings  themselves  must  disclose  thu 
objection;  otherwise,  the  party  who  has  lain  by  will- not  be  heard  to 
Bhow  it.  That  explanation  is  deducible  from  Ricketts  t;.  Bodenham,  4 
A.  k  E.  438  (E.  C.  L.  R.  yol.  81) ;  and  this  seems  to  agree  with  the 
view  of  Parke,  B.,  in  Roberts  v.  Humby,  8  M.  &  W.  126.t  That  the 
acquiescence  of  a  party  may  estop  him  from  objecting  to  the  proceed- 
ings in  the  county  court  appears  from  Winsor  t;.  Dunford,  12  Q.  B.  603 
(E.  C.  L.  B.  vol.  64),  and  In  re  Jones  and  James,  1  L.  M.  &  P.  65.  In 
Jones  V.  Owen,  5  D.  &  L.  669,  which  has  been  cited  as  establishing  a 
different  rule,  the  proceedings  showed  that  the  claim  was  for  the  posses- 
BioQ  of  real  property.  [Erlb,  J. — In  Thompson  v.  Ingham,  14  Q.  B. 
710  (E.  G.  L.  R.  vol.  68),  prohibition  went  after  sentence ;  and,  from 
the  record  of  the  proceedings  in  prohibition,  it  is  clear  that  the  want 
of  jurisdiction  was  not  disclosed  on  the  face  of  the  proceedings  in  the 
county  court.]  Cur,  adv.  vult. 

*CoLBBiDGB,  J.,  now  delivered  the  judgment  of  the  Court.      r*nM 

In  this  case,  upon  a  rule  for  setting  aside  an  order  for  a  pro-  *- 
hibition,  the  question  was.  Whether  a  prohibition  should  be  granted  to 
a  county  court  for  an  excess  of  jurisdiction  not  appearing  on  the  pro- 
ceedings, although  the  writ  was  moved  for  after  judgment  in  that  Court. 
And  we  answer  this  in  the  affirmative. 

There  is  reason  for  refusing  the  writ  after  judgment  in  the  Courts 
where  the  proceedings  set  forth  the  detail  of  the  matter,  and  the  party 
has  the  opportunity  of  moving  before  judgment.  Then,  if  he  chooses 
to  wait  and  take  the  chance  of  judgment  in  his  favour,  he  may  be  held 
incompetent  to  complain  of  excess  of  jurisdiction  if  judgment  is  against 
him.  There  is,  however,  good  reason  for  departing  from  this  principle 
where  the  defect  is  apparent  on  the  face  of  the  proceedings  below ; 
because  the  complaint  in  that  case  does  not  rest  on  the  evidence  of  the 

VOL.  m. — 55  ^2  0 
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complainant ;  and,  if  Bnch  a  defective  record  were  allowed  to  remain, 
and  to  support  a  judgment,  it  might  become  a  precedent :  that  which 
was  in  truth  an  excess  of  jurisdiction  might  be  considered  to  have  been 
held  to  be  legal.  But  this  principle  has  no  application  to  the  coonty 
courts:  the  proceedings  there  do  not  show  the  matter  in  any  formal  way ; 
the  excess  of  jurisdiction  may  depend  onlj  on  the  defence  set  up  orally 
by  the  defendanty  and  may  only  appear  in  the  course  of  the  trial;  and 
judgment  may  follow  almost  as  soon  as  the  defence  is  understood. 
Under  such  circumstances,  there  would  be  no  opportunity  of  moving  for 
a  prohibition  before  judgment ;  and,  unless  the  motion  was  allowed  after 
judgment,  the  excess  of  jurisdiction  would  be  without  redress. 
*70Q1  *^  Jones  V.  Owen,  5  D.  &  L.  669,  Patteson,  J.,  issued  a  pro- 
-'  hibition  to  the  county  court  after  judgment,  for  defect  not 
appearing  in  the  written  proceedings.  So  also  did  this  Court  in  Ihomp- 
Bon  V.  Ingham,  14  Q.  B.  710  (E.  C.  L.  B.  voL  68). 

Upon  these  authorities  and  principleey  we  think  this  rule  should  be 
discharged,  and  the  prohibition  should  issue.        Bule  discharged.(a) 

(a)  Ai  to  the  qaMtion,  at  how  eaily  a  itogo  prohibitioii  to  a  ooiintj  oonrt  maj  be  ^rplied  foi 
lee  SeweU  «.  Jone^  1 L.  M.  4  P.  62ft. 
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DANIEL  BROWN  v.  ANDREW  EWING  BYRNE.    Mas  28. 

A  Un  of  kdiBg  •xpfessed  that  goods,  shipped  at  K.,  were  delirerable  at  L.,  to  order  oi  assigns^ 
**  be  or  they  pajing  freight  for  the  said  goods  flve-eighths  of  a  penny  sterling  per  ponnd,  with 
ire  per  eent.  primage,  and  arerage  aoenstomed."  By  the  usual  eastom,  in  the  trade  at  L.9 
three  months  interest  or  disoonnt  is  dedvoted  from  freights,  payable  nader  bills  of  lading,  on 
goods  ooming  from  eertain  ports,  inclading  H.  The  assignee  of  this  bill  of  lading  having 
reoeired  the  goods,  the  shipowner  claimed  the  freight  withovt  any  dednotion,  oontending  thai 
the  enstom  was  not  binding  in  law  as  eontradicting  the  written  oontraot  The  assignee  paid 
the  freight,  less  the  disoonnt    On  a  ease  stating  the  abore  fkets, 

Beld,  that  the  oostom  was  binding,  and  controlled  the  bill  of  lading. 

A  WBIT  having  been  issued  in  this  case^  the  parties,  without  plead- 
ings, by  consent  and  the  order  of  a  Judge,  stated  for  the  opinion  of  this 
Court  the  following  case. 

*The  plaintiff  is  a  shipowner  in  Liyerpool.  The  defendant  is  r-i^^rr^A 
a  merchant  there,  carrying  on  business  under  the  firm  of  A.  E.  ^ 
Byrne  k  Co.  On  the  5th  October,  1853,  Messrs.  J.  B.  Byrne  &  Co., 
of  New  Orleans,  shipped  on  board  the  ship  Courier,  a  vessel  belonging 
to  the  plaintiff,  110  bales  of  cotton,  for  which  the  master  signed  a  bill 
of  lading,  of  which  the  following  is  a  copy. 

<<  Shipped  in  good  order  and  well  conditioned,  by  J.  B.  Byrne  &  Co., 
on  board  the  ship  called  the  Courier,  whereof  Gemmill  is  master,  now 
lying  at  the  port  of  New  Orleans,  and  bound  for  Liverpool,  to  say,  one 
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hundred  and  ten  bales  cotton,  being  marked  and  numbered  as  in  the 
margin,  and  are  to  be  delivered  in  the  like  order  and  condition  at  the 
aforesaid  port  of  Liverpool  (the  dangers  of  the  sea  only  excepted)  unto 
order  or  to  assigns,  he  or  they  paying  freight  for  the  said  goods  five- 
eighths  of  a  penny  sterling  per  pound,  with  5  per  cent,  primage,  and 
average  accustomed.  In  witness  whereof  the  master  or  purser  of  the 
said  vessel  hath  affirmed  to  four  bills  of  lading,  all  of  this  tenor  and 
date  ;  one  of  which  being  accomplished  the  others  to  stand  void.  Dated 
in  New  Orleans,  the  5th  day  of  October,  1853.       John  Gemmill." 

This  bill  of  lading  was  forwarded  to  the  defendant,  endorsed  to  him. 
On  the  arrival  of  the  vessel  at  Liverpool,  in  February  last,  the  defend- 
ant claimed  and  received  the  110  bales  of  cotton,  as  endorsee  and  holder 
of  the  said  bill  of  lading.  On  the  cargo  being  delivered,  the  following 
debit  note  was  rendered  to  the  defendant  for  the  freight. 

^'Hessra.  A.  B.  Byrne  A  Co.  To  Owners  of  The  Courier.       Dr, 

For  freight  per  said  veseel  fVom  New  Orleans  on  110  Bales  Cotton  weighing 

53,209  lbs.  @  5/B 138  11    3 

Primage  52.  per.  oent 6  18T 

£145    9  10* 

*7C\'\1      *Th6  defendant  has  offered  to  pay  1432. 13t.  7(2.  on  account 
^  of  this  freight :  but  he  refuses  to  pay  the  balance,  1{.  16t.  3i., 
on  the  ground  that,  by  the  custom  of  Liverpool,  he  is  entitled  to  a 
deduction  of  three  months'  discount  from  the  freight. 

It  is  admitted  that,  according  to  the  usual  custom  prevailing  amongst 
merchants  and  shipowners  in  Liverpool,  three  months'  interest  or  dis- 
count is  deducted  from  freights  payable  under  bills  of  lading,  on  goods 
coming  from  certain  ports  in  the  Southern  states  of  America,  viz.. 
New  Orleans,  Mobile,  Charleston,  and  Savannah,  whether  such  freights 
are  paid  by  the  shippers,  the  consignees  named  in  the  bill  of  lading,  or 
by  the  assignees  of  the  bill  of  lading.  The  custom  does  not  entitle  the 
merchant  to  three  months'  or  any  credit  for  freights,  which  are  always 
due  on  delivery ;  nor  does  it  extend  to  the  Northern  American  ports,  or 
to  Apalachicola  in  the  South ;  freights  from  those  ports  being  always 
payable  in  cash  without  any  deduction.  The  plaintiff  contends  that 
the  custom  is  not  good  in  law,  being  inconsistent  with  the  written 
document.  The  Court  is  to  be  at  liberty  to  draw  any  inference  of  fact 
which  a  jury  might  draw. 

The  questions  for  the  Court  are:  Whether  the  custom  to  deduct 
three  months'  discount  from  freights  is  good  in  law ;  and  Whether  the 
plaintiff  is,  under  the  circumstances  of  the  case,  entitled  to  recover  the 
said  sum  of  12.  16«.  Si.  from  the  defendant. 

The  case  was  argued  in  Easter  Vacation.fa) 
♦7061       J^MUhj  for  the  plaintiff. — There  are  two  questions  *invoIved : 
First,  whether  the  custom  is  admissible,  to  give  a  constroction 

(a)  On  Friday,  May  llth.    Before  Coleridge,  Wightman,  Erie,  and  Cromploi^  Js. 
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to  the  bill  of  lading,  as  between  the  parties  to  that  written  instmment ; 
Second,  supposing  that  the  custom  is  not  admissible,  as  between  the 
parties  to  the  instrument,  whether  it  is  admissible  between  the  ship- 
owner and  the  defendant  who  is  an  assignee  of  the  bill  of  lading.  As 
to  the  first.  There  is  no  difference,  in  this  respect,  between  a  bill  of 
lading  and  any  other  written  contract.  Evidence  is  always  admissible 
to  interpret  the  words  used  in  a  writing,  and  to  show  that,  by  custom, 
these  words  have  acquired  an  artificial  sense.  It  is  also  admissible  to 
annex  incidents  as  to  which  the  contract  is  silent;  but  the  incidents 
thus  annexed  must  not  be  inconsistent  with  what  is  expressed.  Confu- 
sion often  arises  from  not  distinguishing  between  these  two  rules.  In 
the  present  case  it  is  clear  that  it  is  not  sought  to  translate  words  used 
in  an  artificial  sense.  It  is  not  alleged  that  either  of  the  words  «  pay- 
ing" or  (( freight"  has  by  custom  acquired  in  Liverpool  a  peculiar  sense ; 
for  these  words,  when  used  ip  bills  of  lading  from  other  ports  to  Liver- 
pool, have  their  ordinary  meaning.  It  is  therefore  an  attempt  to  say 
that,  in  this  particular  trade,  a  written  contract  to  pay  1457.  9«.  lOd. 
for  the  carriage  of  110  bales  of  cotton  shall,  by  custom,  bind  the  party 
to  pay  1432. 13t.  7(2.,  and  no  more.  Such  a  custom  directly  contradicts 
the  written  contract.  In  the  note  (a)  to  Wigglesworth  v.  Dallison,  1 
Doug.  201,  the  rule  is  thus  laid  down  by  the  late  Mr.  Smith.  «  How- 
ever, evidence  of  usage,  though  sometimes  admissible  to  add  to,  or 
explain,  is  never  so  to  vary,  or  to  contradict  either  *expre88ly  or  r^ir/kiy 
by  implication,  the  terms  of  a  written  instrument."  [Erle,  J. —  •" 
Do  you  make  a  distinction  between  a  written  contract,  and  one  expressed 
in  the  same  words,  but  verbal  ?]  Evidence  might  be  received  to  explain 
a  verbal  contract,  but  not  a  written  one.  The  last  editors  of  Smith's 
Leading  Cases  add  :  <<  Evidence  of  previous  usage  between  the  parties 
to  a  contract  may  be  admitted  with  the  same  effect,  but  subject  to  the 
same  restrictions,  as  a  general  usage  of  trade."  Evidence  of  an 
usage,  between  the  parties,  to  give  credit,  was  excluded  in  Ford  v. 
Yates,  2  M.  &  O.  549  (E.  C.  L.  R.  vol.  40),  because  it  contradicted 
the  written  contract.  [Wightman,  J. — In  Syers  v.  Jonas.  2  Exch. 
141,t  at  the  trial,  I  rejected  evidence  of  a  custom  that  all  sales  in 
the  tobacco  trade  at  Liverpool  were  by  sample,  on  the  ground  that  it 
varied  the  written  contract  which  was  silent  as  to  any  sample.  The 
Court  of  Exchequer  decided  that  I  was  wrong.]  .  That  decision  has 
been  much  questioned  in  Spartali  v,  Benecke,  10  Com.  B.  212,  226 
(E.  G.  L.  R.  vol.  70).  In  that  latter  case  the  contract  in  writing  was 
for  a  sale  of  goods  « to  be  paid  for  by  cash  in  one  month,  less  52.  per 
cent,  discount."  The  Court  of  Common  Pleas  held  that  this  implied  a 
sale  on  credit,  and  an  immediate  delivery,  and  that  evidence  of  a  cus- 
tom that  buyers  had  an  option  to  take  delivery  at  any  time  till  the 
expiration  of  the  period  named  in  the  contract,  but  must  pay  the  price 

(a)  1  Smith's  L.  C.  305,  80^. 
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on  delivery,  was  inconsistent  with  the  writing,  and  was  inadmissible. 
The  principle  is  laid  down  in  Blackett  v.  Royal  Exchange  Assurance 
Company,  2  C.  &  J.  244,  249,t  by  Lord  Lyndhurst :  «  Usage  may  be 
admissible  to  explain  what  is  doubtful,  it  is  never  admissible  to  contra- 
»7nftl  ^^^^  *what  is  plain."     If  the  custom  be  admissible  to  show  that 

-'  «  paying  freight  for  the  said  goods  five-eighths  of  a  penny  ster- 
ling per  pound"  means  paying  less  than  than  five-eighths  of  a  penny,  it 
seems  impossible  to  exclude  custom  in  any  case.  [Crompton,  J. — 
Suppose  that  there  was  a  customary  allowance  in  estimating  the  weight 
of  the  pound.  That  would  afiect  the  sum  to  be  paid.  In  Bold  v. 
Bayner,  1  M.  &  W.  848,t  the  bought  note  was  for  100  tons  of  palm 
oil  <<  to  be  taken  from  the  quay  at  landing  weights,  mth  customary 
aUowaneei"  The  sold  note  was  simply  for  100  tons.  At  the  trial, 
Parke,  B.,  admitted  evidence  that  there  was  a  custom  that  palm  oil  was 
to  be  taken  from  the  quay  at  landing  weights,  with  certain  known  cus- 
tomary allowances ;  and  he  ruled  that,  this  custom  being  incorporated 
in  the  written  contract,  there  was  no  variance  between  the  bought  and 
Bold  notes.]  It  might  be  there  admissible  as  showing  that  ton  does  not 
mean  twenty  hundredweight,  as  in  Smith  v.  Wilson,  8  B.  &  Ad.  728 
(E.  C.  L.  R.  vol.  23),  where  1000  rabbits  was  shown  to  mean  six  score. 
It  is  a  case  of  the  translation  of  a  word  used  in  an  artificial  sense.  In 
Trueman  v.  Loder,  11  A.  &  E.  589  (E.  C.  L.  R.  vol.  89),  Lord  Denman, 
after  remarking  on  the  inconvenience  of  admitting  customs,  says: (a) 
(( Evidence  of  the  prevailing  custom  is  supposed  to  show  that  both  par- 
ties had  in  their  contemplation  more  than  appears  in  the  writing ;  but 
supposing  them  both  to  have  not  only  contemplated,  but  distinctly 
expressed,  in  the  plainest  words,  that  they  considered  their  contract  to 
include  a  provision  not  to  be  found  in  the  paper,  still  the  evidence 
cannot  be  introduced  into  the  cause.  Custom  of  trade  has  been  siq>- 
posed  to  form  a  virtual  exception  to  this  well  known  rule ;  but  the 
*70Q1  ^^^^  S^  ^^  '^'farther  than  to  permit  the  explanation  of  words 

•^  used  in  a  sense  different  from  their  ordinary  meaning,  or  the 
addition  of  known  terms  not  inconsistent  with  the  written  contract." 
Then,  as  to  the  second  point,  the  promise  to  be  inferred  from  the  taking 
of  the  goods  without  payment  is,  to  pay  the  full  amount  for  which  the 
holder  had  a  lien ;  and,  that  being  so,  the  assignee  has  promised  to  pay 
according  to  the  original  contract ;  and  there  is  no  difference  between 
the  liability  of  an  assignee  and  that  of  a  party  to  the  bill  of  lading. 

Blackburn^  contrd*. — ^Perhaps  it  is  not  possible  to  reconcile  all  the 
cases  on  this  subject,  or  to  lay  down  accurately  the  limits  to  the  admis- 
sibility of  custom.  But  the  cases  agree  in  laying  down  limits  which 
certainly  include  this  case.  It  may  be  convenient  first  to  answer  a 
question,  put  from  the  Bench,  as  to  whether  there  is  a  distinction  between 
written  and  verbal  contracts.  There  is  a  difference ;  but  in  this  respect 

(«)UA.4S.MS. 
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there  is  none.     When  the  parties  have  agreed  that  a  particular  writing 
shall  be  the  record  of  their  contract,  thej  cannot  by  other  evidence 
show  that  their  intention  was  something  different  from  what  they  have 
expressed  in  that  record.    When  there  is  no  record  of  the  contract,  the 
intention  is  to  be  gathered,  not  onlj  from  their  words,  but  from  every- 
thing else.    Bat,  if  the  parties  met  for  the  first  and  last  time,  and  made 
a  contract  entirely  by  words,  these  words  would,  if  proved,  have  pre- 
cisely the  same  construction  as  if  they  had  been  written  down.     In 
either  case  the  contract  is  to  be  gathered  from  the  meaning  of  the 
words.     Ford  v.  Tates,  2  M.  &;  G.  549  (E.  C.  L.  R.  vol.  40),  is  a  case 
referable  to  this  distinction  between  a  writing  which  is  *the  r^i^-iQ 
record  of  a  contract,  and  one  which  is  only,  along  with  other  ^ 
things,  evidence  of  intention.     There  the  Judge  at  Nisi  Prius  seems  to 
have  thought  the  memorandum  not  the  record  of  the  contract;  the 
Court  in  banc  took  a  different  view  of  the  fact,  and  thought  it  was  so. 
But,  whether  the  contract  be  in  writing  or  verbal,  all  incidents  annexed 
by  law  or  by  custom  are  tacitly  understood ;  In  contractibus  taciti 
veniunt  ea  quae  sunt  moris  et  consuetudinis ;  Pothier  Traits  des  Obli- 
gations, Partie  1,  c.  1,  sect.  I.  art.  7,  §  95.(a)    Where  these  incidents 
are  annexed  by  the  general  law,  or  by  the  law  merchant,  the  Court  takes 
judicial  notice  of  it :  where  they  are  annexed  by  the  custom,  the  local 
law,  as  it  may  be  called,  is  to  be  proved  by  evidence.     It  is  quite  true 
that  evidence  is  also  admissible  to  interpret  words ;  but  that  is  on  a 
different  ground.    If  a  contract  were  made  in  France  between  French- 
men, and  were  sued  on  here,  an  interpreter  would  be  sworn  to  prove 
the  meaning  of  the  French  words ;  but  evidence  of  French  lawyers 
would  also  be  admissible,  to  show  what  incidents  the  French  law  annexed 
to  such  a  contract ;  for  such  incidents  are  tacitly  incorporated.     But 
the  parties  may,  by  express  words  or  by  implication,  agree  to  exclude 
the  incident  which  the  general  law  would  annex  if  they  were  silent ; 
and  it  is  exactly  the  same  where  the  incident  is  annexed  by  custom  or 
local  law.   In  Syers  v.  Jonas,  2  Exch.  116,t  Parke,  B.,  in  delivering  the 
judgment  of  the  Court,  says :  <<  There  is  no  doubt  that  in  mercantile 
transactions,  and  others  of  ordinary  occurrence,  evidence  of  established 
usage  is  admissible,  not  merely  to  explain  the  terms  used,  but  to  annex 
♦customary  incidents.    In  the  case  of  Hutton  v.  Warren,  1  M.  r^ir^^ 
&  W.  466,t  the  law  on  this  subject  was  laid  down  fully  and  the  ^ 
limitations  pointed  out.    Such  usage  is  admissible  when  it  is  not  expressly 
or  impliedly  excluded  by  the  tenor  of  the  written  instrument."    In  the 
present  case,  if  the  wording  of  the  bill  of  lading  had  been  ''  he  or  they 
paying  freight  for  the  said  goods  five-eighths  of  a  penny  per  pound,  cash 
without  deduction,"  the  tenor  of  the  instrument  would  have  expressly 
excluded  the  custom ;  but  there  are  no  such  words.    Then  the  question 
is,  not  whether  the  custom  if  admitted  will  vary,  or  be  inconsistent  with, 

(«)  Tom.  L  p.  M  (ed.  18S7). 
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the  contract  as  it  would  stand  without  the  custom,  but  whether  it  is 
impliedly  excluded  by  the  tenor  of,  the  instrument.  The  other  node 
of  enunciating  the  proposition  has  been  used  by  high  authorities,  but 
evidently  is  inaccurate.  No  one  ever  did  or  ever  will  seek  to  annex  an 
incident  by  proof  of  a  custom,  except  for  the  express  purpose  of  varying 
the  contract  from  what  it  would  be  if  the  custom  were  not  proved.  In 
Syers  v.  Jonas,  2  Exch.  lll,t  the  verdict  for  the  plaintiff  was  set  aside, 
because  the  contract  for  the  sale  of  tobacco,  with  the  customary  incident 
that  it  should  be  equal  to  sample,  was  materially  different  frona  the 
written  contract  for  a  sale  generally.  In  Bold  t;.  Rayner,  1  M.  &  W. 
843,t  there  was  a  material  variance  between  the  bought  and  sold  notes; 
and,  if  the  custom  had  not  been  i  proved,  the  plaintiff  must  have  been 
nonsuited ;  Sievewright  t^.  Archibald,  17  Q.  B.  103.  But  the  evidence 
of  custom  entitled  the  plaintiff  to  a  verdict  because  it  did  vary  the  con- 
tract. Then,  are  the  words  here  such  as  to  show  impliedly  that  the 
*7191  P^^^^s  intended  to  exclude  the  *custom  ?     Paying  is  not  a  tech- 

J  nical  word;  Turney  r.  Dodwell,  3  E.  &  B.  136  (E.  C.  L.  R.  voL 
77).  In  Gaskill  v.  Skene,  14  Q.  B.  664,  671  (E.  C.  L.  R.  vol.  68),  the 
word  "  payment,"  used  in  the  particulars  of  demand,  was  to  be  construed. 
Erie,  J.,  there  says:  ''It  is  true  that,  in  pleading,  a  lesser  sum  cannot 
be  treated  as  payment  of  a  greater.  But  particulars  of  demand  are  to 
be  construed,  not  as  pleadings,  but  in  the  sense  which  the  words  bear  in 
ordinary  use.  Now  every  one  knows  from  his  own  private  experience, 
and  we  udicially  learn  in  the  course  of  the  trials  before  us,  that  a 
larger  debt  may,  by  a  customary  trade  allowance,  or  by  deducting  dis- 
count or  otherwise,  be  discharged  by  the  payment  of  a  smaller  sum,  and 
that  in  common  language  the  account  would  then  be  said  to  be  paid." 
If  for  the  word  "  paying"  in  the  bill  of  lading  this  explanation  be  sub- 
stituted, it  will  become  impossible  to  contend  that  the  tenor  of  the  instru- 
ment impliedly  excludes  the  custom.  It  is  true  that  the  result  is,  that 
the  invoice,  which,  without  the  custom,  would  be  right,  is,  with  the  cus- 
tom, wrong.  But,  as  has  been  pointed  out  by  the  Court,  the  same  result 
would  happen  if,  instead  of  a  customary  discount  on  the  money,  there 
were  a  customary  allowance  on  the  weight ;  and  Bold  v.  Rayner  is  an 
express  authority  that  such  a  customary  allowance  is  implied.  In  the 
same  case  other  customs  were  admitted.  In  the  one  note  it  was  ''£x 
Speedy  and  Charlotte,  to  arrive ;"  in  the  other  "  from  the  Speedy  or 
Charlotte,  expected  to  arrive :"  it  was  pointed  out  in  the  argument  that 
these  were  different  contracts ;  but  Parke,  B.,  said :  "  Yes,  if  you  read 
x^TI^I  '^^  ^^^^^^^y  ^^<^  f  hut  the  evidence  was  that  the  custom  reads  it 

J  *or:\a{  In  Cochran  v.  Retberg,  3  Esp.  N.  P.  C.  121,  where 
there  was  a  written  contract,  by  which  a  vessel  was  "to  be  discharged 
in  fourteen  days,  or  to  pay  five  guineas  a  day  demurrage,"  a  custom  to 
exclude  Sundays  and  holidays  was  admitted  in  evidence  by  Lord  Eldooiy 

(a)  I  M.  A  W.  316. 


8  ELLIS  &  BLACKBURN.    Q.  B.  718 

tiough  the  effect  was  that  the  plaintiff,  who  by  the  written  contract 
utexplained  was  entitled  to  six  days'  demurrage,  failed  in  his  action. 
In  Chrant  v,  Maddox,  15  M.  &  W.  737,t  an  engagement  of  an  actress 
for  '^  three  years,  at  a  salary  of  five,  six,  and  seven  pounds  per  week  in 
tfaoie  years  respectively,"  which,  unexplained,  would  have  bound  the 
defendant  to  pay  fifty-two  times  five  pounds  in  the  first  year,  was  cut 
down  by  the  admission  of  a  custom,  amongst  theatrical  people,  to  make 
no  weekly  payments  to  actors  during  the  vacation.  These  are  all 
stronger  cases  than  the  present.  What  is  said  by  Lord  Denman  in  True- 
man  V.  Loder,  11  A.  &  E.  598  (E.  G.  L.  R.  vol.  89),  was  not  material 
to  the  decision  in  the  case,  but  was  obiter  merely.  The  doubt  whether 
the  admission  of  custom  was  originally  expedient  had  been  before 
expressed  by  Parke,  B.,  in  Hutton  v.  Warren,  1  M.  &  W.  475,t  by  Lord 
Eldon  in  Anderson  v.  Pitcher,  2  B.  &;  P.  164,  168,  and,  according  to 
Lord  Eldon,  by  Lord  Holt,  though  the  passage  referred  to  (a)  scarcely 
bears  out  the  assertion  as  to  Lord  Holt.  But  all  those  great  Judges 
thought  the  rule  well  established,  and  not  now  to  be  departed  from. 
Spartali  v.  Benecke,  10  Com.  B.  212  (E.  G.  L.  B.  vol.  70),  professed  to 
lay  down  the  same  rule,  though  it  seems  doubtful  if  it  was  correctly 
applied  in  that  case. 

Then,  supposing  that,  between  the  parties  to  the  bill  *of  lading,  r^Pw^i 
the  custom  is  excluded,  still  this  defendant  is  not  liable.  His  ^ 
contract  is  not  implied  by  law,  but  is  to  be  inferred  as  a  fact ;  Sanders 
V.  Vanzeller,  4  Q.  B.  260  (E.  G.  L.  R.  vol.  45) :  the  promise  to  be 
inferred  is  that  he  will  pay  as  usual  de  facto,  whether  the  usage  is,  as 
between  the  parties  to  the  bill  of  lading,  enforceable  at  law  or  not. 
[Crompton,  J. — ^It  would  be  most  inconvenient  if  there  were  one  rule 
for  the  consignee,  and  the  other  for  the  assignee.]  It  cannot  be  denied 
that  there  is  evidence  to  support  a  finding  either  way.  [Wiqhtman,  J. 
— ^We  are  here  a  jury :  and  I  think  you  must  be  content  to  have  the 
verdict  found  against  you,  subject  to  the  first  point.] 

Mellish  was  heard  in  reply.  Our.  adv.  vult 

Coleridge,  J.,  now  delivered  judgment. 

This  was  a  special  case  extremely  well  argued  before  my  brothers 
Wightman,  Erie,  Grompton,  and  myself,  at  the  sittings  after  last  term, 
by  Mr.  Melltsh  and  Mr.  Blackburn.  And  the  question  for  decision  is 
shortly  this :  Whether,  in  an  action  by  a  shipowner  against  the  endorsee 
of  a  bill  of  lading,  to  whom  goods  have  been  delivered  at  Liverpool,  and 
who  has  accepted  them,  the  bill  of  lading  making  them  deliverable  he 
"  paying  freight  for  them  five-eighths  of  a  penny  sterling  per  pound, 
with  5/.  per  cent,  primage,  and  average  accustomed,"  the  latter  may 
lawfully  claim  to  retain  from  1382.  11«.  3d.,  the  amount  of  the  freight 
at  the  rate  specified,  IZ.  16^.  Sd.,  on  the  ground  that,  by  the  custom  of 
Liverpool,  he  is  entitled  to  a  deduction  of  three  months'  discount  from 

(o)  LethnUer'i  Cmm9,  2  Balk.  443. 
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♦71  ^1  ^^^  freight.  It  is  admitted  *that  the  custom  exists  m  fact,  in 
^  regard  of  shipments  from  New  Orleans,  and  some  other  ports  in 
the  southern  states  of  the  American  Union,  to  Liverpool:  hot  it  is 
objected  to  as  bad  in  law,  because  it  is  inconsistent  with  the  written 
document,  the  bill  of  lading.  Five-eighths  of  a  penny  on  the  veigk 
of  the  cargo  is,  it  is  said,  equal  to  138{.  11«.  Sd. :  the  bill  must  be  read 
as  if  that  sum  were  specified  in  it ;  and  this  custom,  if  allowed,  fill 
change  it  to  1S6Z.  15«. 

The  principles  on  which  this  case  is  to  be  decided  are  perfectly  clev: 
the  difficulty  lies  in  the  application  of  them  to  the  facts.  Mercantile 
contracts  are  very  commonly  framed  in  a  language  peculiar  to  mer- 
chants :  the  intention  of  the  parties,  though  perfectly  well  known  to 
themselves,  would  often  be  defeated  if  this  language  were  strietlj  con- 
strued according  to  its  ordinary  import  in  the  world  at  large :  evidence, 
therefore,  of  mercantile  custom  and  usage  is  admitted  in  order  to 
expound  it  and  arrive  at  its  true  meaning.  Again,  in  all  contracts,  as 
to  the  subject-matter  of  which  known  usages  prevail,  parties  are  fonnd 
to  proceed  with  the  tacit  assumption  of  tLese  usages ;  they  commonlj 
reduce  into  writing  the  special  particulars  of  their  agreement,  but  omit 
to  specify  these  known  usages,  which  are  included  however,  as  of  course, 
by  mutual  understanding :  evidence  therefore  of  such  incidents  is 
receivable.  The  contract  in  truth  is  partly  express  and  in  writing, 
partly  implied  or  understood  and  unwritten.  But,  in  these  cases,  a  re- 
striction is  established  on  the  soundest  principle,  that  the  evidence 
received  must  not  be  of  a  particular  which  is  repugnant  to,  or  incon- 
sistent with,  the  written  contract.  Merely  that  it  varies  the  apparent 
*71  (V\  ^^^^^^^^  ^^  ^^^  enough  to  ^exclude  the  evidence ;  for  it  is  impos- 
^  sible  to  add  any  material  incident  to  the  written  terms  of  a  con- 
tract without  altering  its  effect,  more  or  less.  Neither,  in  the  constrnc- 
tion  of  a  contract  among  merchants,  tradesmen,  or  others,  will  the  evi- 
dence be  excluded  because  the  words  are  in  their  ordinary  meaning 
unambiguous ;  for  the  principle  of  admission  is,  that  words  perfectly 
unambiguous  in  their  ordinary  meaning  are  used  by  the  contractors  in 
a  different  sense  from  that.  What  words  more  plain  than  «  a  thousand,'* 
«a  week,"  «a  day?*'  Tet  the  cases  are  familiar  in  which  <«a  then- 
sand"  has  been  held  to  mean 'twelve  hundred,  «a  week"  a  week  onlf 
during  the  theatrical  season,  <<  a  day"  a  working  day.(a)  In  such  cases 
the  evidence  neither  adds  to,  nor  qualifies  nor  contradicts  the  written 
contract;  it  only  ascertains  it,  by  expounding  the  language.  Here  tbe 
contract  is,  to  pay  freight  on  delivery  at  n  certain  rate  per  pound :  is 
it  inconsistent  with  this  to  allege  that,  by  the  custom,  the  shipowner, 
on  payment,  is  bound  to  allow  three  months'  discount  7  We  think  not. 
The  written  contract  expressly  settles  the  rate  of  payment :  the  custom 

(a)  8«6  SmiUi  •.  WOfOii,  3  B.  4  Ad.  728  (B.  C.  L.  R.  toL  23) ;  GxMt  •.  ICaddox,  1ft  H.  A  W. 
737  ;t  Goehna  «.  Betberg^  5  Bap.  N.  P.  C.  131. 
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does  not  set  this  aside ;  indeed  it  adopts  it,  as  that  upon  which  it  is  to 
act,  by  establishing  a  claim  for  allowance  of  discount  upon  freight  to 
be  paid  after  that  rate.  The  consignee  undertakes  to  pay  freight  on 
delivery  after  that  rate;  the  shipowner  undertakes  to  allow  three 
months'  discount  on  freight  paid  after  that  rate ;  the  latter  contract  is 
dependent  on  the  former,  but  is  not  repugnant  to  it.  If  the  bill  of 
lading  had  expressed,  or  if,  from  the  language  of  it,  the  intention  of  the 
parties  could  have  been  collected,  that  *the  freight  at  the  spe^  j.^.^ . 
cified  rate  should  be  paid,  free  from  all  deductions,  customary  or  '- 
otherwise,  then  it  would  have  been  repugnant  to  it  to  set  up  the  custom, 
and  the  case  would  have  been  brought  within  the  restriction  mentioned 
above.  Webb  v.  Plummer,  2  B.  &  Aid.  746,  and  Hutton  v.  Warren,  1 
M.  &  W.  466,t  are  cases  which  illustrate  this  principle.  In  the  first 
of  these,  by  the  custom  of  the  country  the  outgoing  tenant  was  bound 
to  do  certain  acts,  and  entitled  to  receive  certain  compensation ;  but 
the  lease  which  formed  the  written  contract  bound  him  to  do  the  same 
acts  in  substance,  and  specially  provided  for  his  payment  as  to  some 
of  them,  omitting  the  others :  and  the  Court  held  that  the  expression 
as  to  some  excluded  the  implication  as  to  the  remainder,  and  that  the 
language  of  the  lease  was  equivalent  to  a  stipulation  that  the  lessor 
should  pay  for  the  things  mentioned  and  no  more.  The  custom  there- 
fore would  have  been  repugnant  to  the  contract.  But  in  the  latter  case, 
in  which  the  former  was  expressly  recognised,  the  Court  held  that  a 
specific  provision,  as  to  a  matter  dehors  the  custom,  left  the  custom 
untouched  and  in  full  force.  This  latter  case  appears  to  us  like  the 
present :  the  contract  settles  the  rate  of  freight :  whether  or  not  dis- 
count is  to  be  allowed  on  the  payment,  it  leaves  open ;  and  to  that  the 
custom  applies. 

Our  determination  on  this  point  makes  it  unnecessary  to  say  any- 
thing as  to  a  difference  which  was  contended  for  by  the  defendant  be- 
tween the  original  shipper  and  the  endorsee  of  the  bill  of  lading. 

We  are  of  opinion  that  judgment  should  be  entered  for  the  defendant. 

Judgment  for  the  defendant. 


Th«  prinoiple  raoognised  in  thii  esM,  hms  Airedondo,  6  Pet«riy  715 ;  fiimpfon  «.  Oaaamy 

leen  adopted  in  the  Amerieui  Conrti  In  an  nn-  6  Porter,  123 ;  The  Reeiide,  2  Snmner,  669 ; 

wyingMrieiof  deeliioniyofwhioha  fewneed  Cooper  •.  E[ane,  19  Wendell,  386;  Shaw  «. 

only  be  named :  StnlU  «.  Dickey,  6  Binn.  287;  Mitchell,  2  Metoalfe,  65;  Saton  •.  Smith,  20 

&rber  •.  Brace,  3  Conn.  9 ;  Bank  of  Colnmbia  Pick.  250 ;  Wayne  «.  Steamboat  Qeneral  Pike, 

w.  Fitshogb,  1  Harr.  k  Oill,  239 ;  Haren  «.  16  Ohio,  421 ;  Inglebright «.  Hammond,  19  Ibid, 

^eatworth,  2  N.  Hamp.  98;  United  States  e.  337;  Foye  «i  SeighUm,  2  Foeter,  71. 
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*718]  *Ex  parte  MAWBT.    May  29. 

Where,  npon  the  eleetion  of  a  ehorchwarden,  the  chainnan  of  the  reatry  meeting  had  rgcctel 
Totes  whieh  were  alleged  to  be  admissible,  bat  it  did  not  appear  that  the  rejection  bad  aoied 
aoy  difference  in  the  result,  this  Coart  refused  to  grant  a  mandamus  ordering  a  freih  decdoB. 
Though  the  persons,  whose  rotes  had  been  rejected,  were  parties  to  the  applicttioii. 

^ 

Lush  moved  for  a  rule,  calling  on  the  vicar  and  churchwardens  of  tbe 
parish  of  Bowin,  in  Lincolnshire,  to  show  cause  why  a  mandamas  should 
not  issue,  commanding  them  to  convene  a  meeting  of  the  inhabitants  in 
vestry,  for  the  election  of  a  churchwarden  for  the  remainder  of  the 
present  year. 

It  appeared  by  affidavit  that,  pursuant  to  the  provisions  of  stat.  13 
k  14  Vict.  c.  99,(a)  the  inhabitants  of  the  parish  in  vestry  assembled, 
about  12th  September,  1850,  duly  declared  and  ordered  that  the  ovDers 
of  tenements  in  the  parish,  the  yearly  rateable  value  whereof  shoold 
not  exceed  62.,  should  be  rated  and  assessed  to  the  rates  for  the  relief 
of  the  poor  in  respect  of  such  tenements,  instead  of  the  occupiers 
thereof;  and  that  such  order  had  never  been  rescinded,  and  still  r^ 
mained  in  full  force.  The  affidavit  set  out  extracts  from  an  assessment 
for  the  relief  of  the  poor,  made  27th  March,  1854,  by  which  it 
appeared  that  the  rating  had  been  made  in  conformity  with  the  order. 

The  custom  of  the  parish  was,  annually,  on  Easter  Monday,  to  elect 
the  two  churchwardens  for  tho  ensuing  year ;  one  of  whom  was  ap- 
pointed by  the  vicar,  and  the  other  by  the  parishioners  duly  assembled 
in  vestry  for  such  purpose. 

On  Easter  Monday,  17th  April,  1854,  a  vestry  was  convened  for  the 
purpose  of  such  election.  The  vicar  presided,  and  named  one  person 
as  vicar's  churchwarden :  and  Robert  Nicholas  Munton  and  Robert 
^--  Q^  Mawby  were  *duly  proposed  and  seconded  for  the  office.  The 
■^  show  of  hands  was  declared  to  be  in  favour  of  Munton:  a  poll 
was  demanded,  and  held  on  the  following  day ;  to  which  time  the  v^trj 
was  adjourned,  and  at  which  adjourned  vestry  the  vicar  presided. 
Votes  wero  then  tendered  on  behalf  of  Mawby  by  seven  persons  named 
in  the  affidavit,  who  occupied  tenements  whereof  the  rateable  valae  dii 
not  exceed  6Z.,  and  whereof  the  owners  were  assessed  in  the  rate  of 
27th  March,  1854.  The  chairman  rejected  these  votes,  and  decided 
that  the  occupiers  of  such  tenements  were  not  entitled  to  vote  in  the 
election  of  churchwarden.  The  seven  were  all  rated  to  the  cbnrcV 
rates  made  for  the  parish,  and  had  paid  the  same.  (It  did  not  spp^*^ 
by  affidavit,  but  was  assumed  in  the  discussion,  that  Munton  had  tbe 
majority  of  votes,  and  had  been  declared  duly  elected ;  the  affidarits 
were  silent  as  to  whether  the  votes  rejected  would  or  would  not  bare 
altered  the  result.) 

Ltishj  in  support  of  his  motion. — The  votes  were  improperly  rejected. 

(a)  For  the  better  sMeiaiog  tad  edleetlDg  the  poor  ntee  and  hi'^hwij  latM  ia  reipeetef  mO 
teatmenta.*    0«6  seek  1. 
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Sect.  6  of  Stat.  13  &  14  Vict.  c.  99,  enacts :  «  That  every  such  owner 
so  rated  as  aforesaid  shall  have  the  same  right  of  appeal  (subject  to  the 
same  conditions)  against  rates,  and  the  same  right  to  vote  in  vestry,  as 
if  he  were  an  occupier  duly  rated  in  respect  of  the  same  tenement." 
That,  however,  does  not  relate  to  vestry  meetings  convened  for  the  elec* 
tion  of  charchwardens.     By  sect.  9,  <«  the  word  <  vestry'  shall  be  con- 
strued to  include  any  meeting  of  the  inhabitants  of  any  such  parish, 
township,  vill,  or  place,  to  be  held  after  due  notice  for  carrying  into 
execution  the  laws  for  the  relief  of  the  poor."     The  parishioners  are 
the  parties  to  elect  the  churchwarden ;  1  Burn's  Eccl.  L.  401,  tit. 
Churchwardens^  iii.     They  cannot  lose  their  right  by  *not  being  r^iyoA 
rated  to  the  poor  rate  or  highway  rate,(a)  to  which  rates  alone  ^ 
Stat.  13  k  14  Vict.  c.  99,  applies.     [Colsridgb,  J. — I  do  not  see  how 
the  question  can  be  raised  in  this  form.     Lord  Campbell,  0.  J. — Do 
joa  say  that  the  election  which  has  taken  place  was  entirely  void  ?] 
Id  Bex  v.  The  Rector,  &c.,  of  Birmingham,  7  A.  &  E.  254  (E.  0.  L.  B. 
Tol.  34),  this  Court  held  that  a  mandamus  was  the  proper  mode  of  ques- 
tioning  the  election.     [Lord  Campbell,  C.  J. — In  that  case  the  pro- 
ceedings were  such  that  there  appeared  not  to  have  been  even  what 
amounted  to  an  election  de  facto:  you  must  go  so  far  as  to  say  that  the 
election  here  would  be  entirely  void  if  a  single  vote  was  improperly 
rejected.]    That  would  follow,  certainly.     No  other  remedy  can  be 
discovered.    [Colbridob,  J. — Can  you  not  object  to  the  swearing  in  of 
the  other  candidate  ?     Crompton,  J. — A  mandamus  has  gone  in  such 
eases(i)  to  the  archdeacon,  commanding  him  to  swear  in.]     His  duty  is 
to  svear  in  both  claimants.     The  right  to  vote  is  temporal.     In  Rex  v. 
The  Rector,  &;c.,   of  Birmingham,  Lord  Denman  refers  to   Rex  v. 
Shepherd,  4  T.  R.  881,  where  it  was  held  that  no  quo  warranto  lay  in 
respect  of  the  office  of  churchwarden.    [Erlb,  J. — Suppose  the  fact  here 
to  be  that,  even  if  the  votes  had  been  received,  Munton  would  have  had 
the  majority.]    The  application  is  made  on  behalf  of  the  rejected  voters 
fts  well  as  of  the  candidate.     [Crompton,  J. — Can  there  be  a  manda- 
mus merely  because  votes  have  been  improperly  rejected,  where  that 
has  not  led  to  the  declaration  of  a  candidate,  as  duly  elected,  who  would 
We  failed  if  the  votes  had  been  received  ?    Erlb,  J. — Might  you  not 
hring  an  action  for  *the  rejection  of  the  vote,  as  in  the  case  of  r^iroi 
w  election  of  members  of  Parliament  ?    Crompton,  J. — Or  sup-  ^ 
pose  the  votes  tendered  and  rejected,  and  the  opposing  candidate  sworn 
in :  might  not  his  acts  be  resisted,  or  an  action  brought  for  what  he 
may  do  ?] 

Lord  Campbbll,  C.  J. — I  do  not  undertake  to  say  what  can  be  done 
in  this  case :  but  clearly  we  cannot  issue  a  mandamus.     That  goes  on 

(a)  See  ie«t  3. 

(&)  See  Bx  parte  Winfield,  8  A.  A  B.  6U  (B.  C.  L.  R.  toL  80) ;  R«x  «.  The  Arohdeaeon  of 
HiddleNz,  3  A.  A  B.  015;  Bx  parU  Ihtffield,  8  A.  A  B.  017. 

2P 
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the  supposition  that  what  has  been  done  is  void :  such  was  the  ease 
in  Rex  v.  The  Reotor,  ftc,  of  Birmingham,  where  there  had  bee& 
riotous  prooeedingS)  and  the  Court  held  the  supposed  election  merely 
void. 

Coleridge,  J. — ^I  agree  that  this  is  a  safe  ground  of  decision  in  tliis 
case :  the  election  is  not  shown  to  be  void.  It  does  not  appear  that 
the  result  would  have  been  altered  by  the  admission  of  the  votes.  Mr. 
Jjwh  was  compelled  to  contend  that  the  rejection  of  a  single  vote  would 
authorize  a  mandamus. 

Erle,  J.,  concurred. 

Crompton,  J. — ^It  is  clear  that  the  mere  rejection  of  votes  fumialies 
no  ground  for  our  interfering  by  mandamus,  where  it  does  not  appear 
that  the  decision  has  been  vitiated.  Bole  refused. 


»7goi    *CATHEBINE  DANSET  v.  ELIZABETH  FRANCES 
'J  RICHARDSON. 

Where  »  rule  for  »  new  trUl  drops,  on  Moonnt  of  the  Court  being  eqoaUy  drrid^d  In  opiakn,  le 

eoits  of  tiie  mle  are  to  be  allowed' to  either  pertj. 

Ik  this  case,  the  defendant  at  the  trial  had  a  verdict.  A  rule  ITisi 
for  a  new  trial  was  granted ;  but,  the  Court  being  equally  divided,  no 
order  was  made ;  and,  in  last  Hilary  Term,  the  rule  dropped.(a)  On 
taxation,  the  Master  refused  to  allow  the  defendant  the  costs  of  the 
rule  for  a  new  trial.  Maule,  J.,  at  Chambers,  made  an  order  that  be 
should  review  his  taxation. 

piearson^  in  last  Easter  Term,  obtained  a  rule  Nisi  to  set  aside  tbe 
order  of  Maule,  J.  He  referred  to  Chilton  t;.  London  and  Croydon 
Railway  Company.(i) 

*7231       *^^^9  ^Q  ^bo  8&™o  Term,  May  10th,(«)  showed  cause.— The 

•*  general  rule  is  that  the  successful  party  is  entitled  to  costs. 

[Lord  Campbell,  C.  J. — That  is  true ;  and  in  the  House  of  Lords,  when 

(a)  See  Daosej  v,  Richerdion,  ante,  p.  14i. 

(6)  In  the  Exchequer,  Trinity  Term,  1848  (not  reported).  From  eonnsera  brief  need  ia  tfait 
cnnie  it  appean  that  the  plaintiff  had  obtained  a  rerdiet;  a  mle  Kin  for  a  new  trial  had  beea 
granted ;  and,  the  Court  of  Exchequer  being  equally  dirided,  no  order  was  made ;  and  the  nie 
dropped.  The  Master  having  taxed  the  plaintiff's  eoets,  the  defendants  took  ottt  a  snavoDf  te 
review  the  taxation,  amongst  other  reasons,  because  '<  the  Master  had  erroneouslj  deeided  thil 
the  plaintiff  was  entitled  to  the  costs  of  appearing  upon  and  showing  cause  against  the  rule  Kiii 
for  a  new  trial,  inasmuch  as  that,  by  reason  of  the  Judges  of  this  Honourable  Court  Uisc 
equally  divided  in  opinion  as  to  whether  the  said  rule  should  be  made  absolute^  raeh  rule  hsd 
been  dropped." 

Parke,  B.,  made  an  order,  upon  this  summons,  that  the  Master  should  review  his  taxatko,  oi 
this  ground  as  well  as  others. 

Sir  F.  Tkefifftr  moved  to  rescind  the  order  of  Parke,  B. :  but  the  Court  rafused  a  rale. 

Sir  F.  Tketiger  took  nothing  1^  liis 

(e)  Before  Lord  Campbell,  C.  J.,  WightmaDf  Erie,  and  CrompUm,  Js. 
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the  Lorda  are  eqnally  divided,  the  respondent  is  successful ;  for  a  dec!-' 
ston  in  his  favour  is  made  on  the  principle  Semper  prsBSumitur  prp 
negante.  But,  when  this  Court  is  equally  divided  on  a  rule,  there  is 
no  decision,  and  no  successful  party.] 

Pearson^  in  support  of  his  rule,  relied  on  Chilton  v.  London  and  Croy- 
don Railway  Company,  ante,  note  (i),  p.  722.  [Lord  Campbell,  C.  J. — 
As  the  question  affects  all  the  Courts,  we  will  take  time  to  consider.] 

Cur.  adv.  vuU. 

Lord  Campbell,  C.  J.,  in  this  Term  (May  29th),  delivered  judgment. 
— This  rule  must  be  absolute.  The  Court  being  equally  divided  in 
opinion,  there  was  no  decision  on  the  rule,  and  no  successful  party ; 
and  these  costs  were  properly  disallowed.  Chilton  v.  London  and 
Croydon  Railway  Company  is  precisely  in  point. 

Rule  absolute. 


♦MATTHEW  TAYLOR  v.  ROBERT  WILLIAM  MILNES  p^^^. 

NESFIELD,  Esq.    May  29.  L  '^* 

PUtndff  daelared  sgidost  defendant  for  maUeionely  sad  withoot  rMMOoftUe  or  prolmbld  ernue 
IwiiiBg  ft  wunat  onder  hii  hand  and  leal,  and  proenring  plaintiff  to  be  arrested.  Plea:  Nol 
Ooilty,  by  Stat  11  A  13  Viet  e.  44,  s.  10.  The  notiee  of  aetion  stated,  as  eaase  of  aetion,  thai 
defendant  with  foree  and  arms,  eansed  plaintiff  to  be  assaulted  and  beaten,  apprehended  and 
isiprieotted,  withovt  reasonable  or  probable  eaase  (not  alleging  malleo.) 

The  eridence  was  that  defendant,  being  a  Jnstlee,  in  a  matter  within  his  Jorisdiotion,  issued  % 
warrant  under  which  plaintiff  was  apprehended ;  and  it  was  sought  to  show  that  this  was  dona 
nwlieiously. 

Held :  not  a  good  notiee  under  sect  9  of  stat  11  A  IS  Viet  e.  44,  as  the  cause  of  aetion  insisted 
on  was  under  sect  1,  but  the  notiee  did  not  point  dearly  and  explicitly  to  such  a  cause  of  action^ 
but  rather  to  a  complaint  under  soot  2,  for  acting  without  Jurisdiction. 

Thb  first  count  of  the  declaration  was  for  assault  and  battery. 

The  second  count  charged  that  defendant,  on  Sd  November,  1858, 
malicioosly,  and  without  reasonable  or  probable  cause,  issued  a  warrant 
onder  his  hand'  and  seal,  for  the  apprehending  of  the  plaintiff,  and  for 
bringing  him  before  one  or  more  of  Her  Majest7*s  justices  of  the 
peace  for  the  county  of  Derby,  to  answer  to  a  charge  of  assault,  falsely 
alleged  to  have  been  made  by  the  plaintiff  upon  one  James  Dove :  and 
the  defendant  afterwards,  on  the  same  day,  maliciously  and  without 
reasonable  or  probable  cause,  procured  the  plaintiff  to  be  arrested  by 
his  body,  and  to  be  imprisoned  and  kept  and  detained  in  prbon  for  a 
long  space  of  time,  to  wit,  &c.,  until  the  said  defendant  afterwards,  to 
wit,  on,  &c.,  maliciously  and  without  reasonable  or  probable  cause,  pro- 
cared  the  plaintiff  to  be  brought  before  G.  0.  C.  and  J.  P.,  two  of  Her 
Majesty's  justices  of  the  peace  for  the  county  of  Derby,  to  be  examined 
touching  the  said  charge :  whereupon  the  plaintiff  was  committed  for 
trial  at  Her  Majesty's  *Court  of  Quarter  Sessions  for  the  county  r^^oc 
of  Derby,  and  was  admitted  to  bail.    And  the  defendant  after-  ^ 
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wards,  to  wit,  on  8d  January,  1854,  at  the  Quarter  Sessions  held  in 
and  for  the  same  county  on  that  day,  maliciously  and  without  reason- 
able or  probable  cause,  procured  a  bill  of  indictment  to  be  exhibited 
against  the  plaintiff  for  the  said  alleged  offence  of  the  plaintiff  unto  the 
jurors  of  the  grand  inquest  there,  and  which  said  bill  of  indictment 
was  then  there  returned  to  the  said  justices  of  the  said  Quarter  Ses- 
sions by  the  said  jurors,  Not  found:  and  the  said  prosecution  was,  before 
the  commencement  of  this  suit,  and  now  is,  ended  and  determinei 
Damages  alleged,  &c. 

Pleas.  1.  Not  guilty,  by  statute  (11  k  12  Vict.  c.  44,  s.  10).  Issne 
thereon. 

2  and  8,  to  the  first  count,  justifications ;  on  which  plaintiff  took  issae. 

On  the  trial,  before  Jervis,  C.  J.,  at  the  last  Assizes  for  Derbyshire, 
the  case  for  the  plaintiff,  as  to  the  second  count,  was  that  the  defendant 
was  a  justice  of  Derbyshire,  and  had  maliciously  issued  the  warrant 
complained  of  in  a  matter  wherein  he  had  jurisdiction ;  and  that,  on  this 
warrant,  plaintiff  had  been  apprehended.  No  other  proof  was  given 
of  the  interference  of  the  defendant,  as  to  the  matter  in  the  second 
count.  The  plaintiff,  a  calendar  month  before  the  commencement  of 
the  action  (which  commencement  was  within  six  calendar  months  of  the 
act  complained  of),  had  served  the  defendant  with  the  following  notice 
of  action. 

<<  R.  W.  M.  Nesfield,  Esquire,  acting  as  one  of  Her  Majesty's  Justices 
of  the  Peace  for  the  county  of  Derby. 

*72fil  "Sir,  I  Matthew  Taylor,  of,"  &c.,  "do  hereby,  *accordingto 
^  the  form  of  the  statute  in  such  case  made  and  proyided,  give 
you  notice  that  I  shall,  at  or  soon  after  the  expiration  of  one  calendar 
month  from  the  time  of  your  being  served  with  this  notice,  cause  a  writ 
of  summons  to  be  sued  out  of  Her  Majesty's  Court  of  Queen's  Bench, 
at  Westminster,  against  you,  at  my  suit,  and  proceed  thereon  accord- 
ing to  law :  For  that  you,  the  said  R.  W.  M.  Nesfield,  on  the  3d  day 
of  November  last  past,  with  force  and  arms,  caused  me  to  be  assaulted, 
beaten,  and  ill  treated  by  one  James  Dove,  to  wit,  at  Bakewell  aforesaid, 
and  also  then  caused  me  to  be  apprehended  and  seized  and  laid  hold  of, 
and  to  be  forced  and  compelled  to  go  into,  through,  and  along  divers 
public  highways,  streets,  and  places,  to  a  certain  lockup  or  prison  at 
Bakewell  aforesaid,  and  to  be  unlawfully  imprisoned,  and  kept  and  de- 
tained in  prison,  in  a  certain  dark  and  unwholesome  prison  or  place, 
without  any  reasonable  or  probable  cause  whatsoever,  for  a  long  space 
of  time,  to  wit,  for  the  space  of  one  night  and  a  day,  then  next  follow- 
ing, contrary  to  the  law  and  custom  of  this  realm,  and  against  the  will 
of  me,  the  said  Matthew  Taylor.  Whereby  I,  the  said  Matthew  Tajlor, 
was  then  not  only  greatly  hurt  and  injured,  but  was  also  thereby  greatlj 
exposed  and  injured  in  my  credit,  character,  and  circumstances.  Dated 
this  6th  day  of  January,  1854. 

«  Tours,  &c.y  Matthew  TatloBi  o^"  Ae. 
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The  counsel  for  the  defendant  objected  that  this  notice  was  insafiicient. 
The  Lord  Chief  Justice  considered  the  objection  yalid,  and  directed  the 
jury  to  confine  their  verdict  to  the  first  count.  Verdict  for  the  plaintiff 
OD  the  first  count ;  damages,  one  farthing :  for  defendant  on  the  second. 

In  last  Easter  Term,  Macaulay^  on  behalf  of  the  ^plaintiff,  p:,,!^^.^ 
obtained  a  rule  Nisi  for  a  new  trial,  on  the  ground  of  mis-  ^ 
direction. 

Mellor  and  O;  Bixyes  now  showed  cause. — The  notice  is  insufficient^ 
as  it  does  not  contain  the  word  <«  maliciously."  It  is  not  denied  that 
the  justice  acted  within  his  jurisdiction ;  and  by  sect.  1  of  11  &  12  Vict. 
c.  44,  it  is  enacted  that  in  such  case  the  action  <<  shall  be  an  action  on  the 
case  as  for  a  tort ;  and  in  the  declaration  it  shall  be  expressly  alleged 
that  such  act  was  done  maliciously,  and  without  reasonable  and  probable 
cause:"  and,  if  such  allegation  be  not  proved,  there  is  to  be  a  nonsuit 
or  verdict  for  the  defendant.  By  sect.  9,  «  no  such  action  shall  be 
commenced  against  any  such  justice  of  the  peace  until  one  calendar 
month  at  least  after  a  notice  in  writing  of  such  intended  action  shall 
have  been  delivered  to  him,  or  left  for  him  at  his  usual  place  of  abode, 
hj  the  party  intending  to  commence  such  action,  or  by  his  attorney  or 
agent,  in  which  said  notice  the  causes  of  action,  and  the  Court  in  which 
the  same  is  intended  to  be  brought,  shall  be  clearly  and  explicitly 
stated."  It  was  therefore  necessary  clearly  and  explicitly  to  state 
malice,  inasmuch  as  without  malice  there  was  no  cause  of  action.  The 
justice  is  entitled  to  know  the  character  of  the  act  imputed  to  him.  In 
Towsey  v.  White,  5  B.  &  C.  125,  an  action  was  brought  for  a  penalty 
of  1002.  under  stat.  3  G.  4,  c.  126,  s.  65,  alleged  to  be  incurred  by  the 
defendant  having,  while  acting  as  trustee  of  a  turnpike  road,  let  a  horse 
and  cart  for  the  use  of  the  road.  Sect.  148  of  that  Act  provides  that 
penalties  exceeding  20Z.  may  be  recovered  by  action  provided  twenty^onc^ 
days'  notice  of  action  be  given.  The  *penalty,  by  sect,  66,  p^i^^Q 
was  imposed  upon  any  party  letting  a  horse,  &c.,  for  hire  ^^  for  ^ 
the  use  of  any  turnpike  road  for  which  he  shall  act  as  a  trustee  ;"  the 
notice  stated  only  that,  "  being  one  of  the  trustees,"  defendant  let  for 
hire:  and  this  was  held  a  bad  notice.  Under  stat.  24  G.  2,  c.  44,  8« 
1,  a  notice  of  action  against  a  justice  of  the  peace  is  insufficient,  unless  it 
state  what  the  writ  and  process  is  to  be ;  Lovelace  v.  Curry,  7  T.  R.  681, 
vhere  Strickland  v.  Ward,  7  T.  R.  631,  note  (c),  683,  note  (a),  was  relied 
on.  [Erle,  J. — I  read  this  notice  as  one  of  an  action  to  be  brought, 
Bot  under  sect.  1  of  stat.  11  &  12  Vict.  o.  44,  but  under  sect.  2,  in  the 
nature  of  trespass,  for  acting  without  jurisdiction.]  It  is  not  neoe8-> 
sary  now  to  consider  whether  any  and  what  notice  was  necessary  on  the 
first  count.  [Lord  Campbell,  C.  J. — Besides  the  omission,  of  allega* 
ion  of  malice,  it  is  not  stated  in  the  notice  that  the  act  done  was  within 
defendant's  jurisdiction.]    That  is  another  objection :  the  notice  entirely 
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fails  to  inform  the  defendant  what  it  is  with  which  he  is  charged :  he  is 
not  even  told  that  the  complaint  is  founded  on  his  issuing  a  warrant. 

Maeaulay  and  J.  H.  Brewer^  contra. — The  notice  fully  explains  the 
injury  which  the  plaintiff  has  suffered  from  the  defendant:  namely, 
that  the  defendant  is  the  party  through  whom  the  plaintiff  has  faern 
apprehended,  and  that  the  defendant  has  therein  acted  without  reaaoo- 
able  or  probable  cause.  That,  in  ordinary  understanding,  shows  a  malici- 
ous  acting :  these  notices  are  not  to  be  discussed  as  if  they  were  the 
subject  of  special  demurrers.  The  object  of  the  enactment  is,  that  the 
*79Q1  ^^f'^^d^Q^  ^^1  tender  amends,  which  he  can  *do  when  he  13  full; 
-'  informed  of  the  nature  of  the  complaint :  and  he  knows  that, 
under  sect.  1,  malice  is  an  essential  ingredient  of  the  offence  described 
in  the  notice.  In  2  Chitty  on  Statutes,  2d  edit.,  712  note  (e),  it  is  said, 
of  the  notice  under  stat.  24  6.  4,  c.  44,  s.  1,  <<  It  b  quite  sufficient  if  it 
calls  the  attention  of  the  defendant  to  the  general  nature  of  the  injarr, 
and  that  he  may  know  what  the  ground  of  complaint  is."  Towsey  r. 
White,  5  B.  &  C.  125  (E.  G.  L.  R.  vol.  11),  was  a  penal  action ;  and  a 
strict  construction  was  therefore  adopted :  and  the  liability  was  very 
special;  for  a  party  who  was  a  trustee,  but  did  not  act,  would  not  be 
liable. 

Lord  Campbell,  G.  J. — I  should  have  striven  to  support  this  notice 
against  the  objection  that  the  word  <<  maliciously"  is  not  inserted,  if 
that  had  been  the  only  objection.  But  it  appears  to  me  that  the  cause 
of  action  is  not  stated  in  the  notice.  Nothing  is  «« clearly  and  ex- 
plicitly stated,"  showing  a  complaint  under  sect.  1.  On  the  contrary, 
the  notice  seems  to  me  clearly  to  show  a  complaint  under  sect.  2,  a  cause 
of  action,  sounding  in  trespass,  for  something  done  without  or  in  excess 
of  jurisdiction.  It  is  not  only  defective,  but  it  uses  language  calculated 
to  mislead  the  defendant.  I  think,  therefore,  that'  the  plaintiff  could 
not  avail  himself  of  the  second  count. 

GoLERiDGE,  J. — I  am  of  the  same  opinion.  The  cause  of  action  is 
to  be  «  clearly  and  explicitly  stated."  I  cannot  find  that  this  statement, 
if  strictly  construed,  is  clear  and  explicit,  inasmuch  as  it  omits  matters 
^pfnfv-y  made  essential  by  sect.  1,  which  enacts  that  the  action  shall  *be 
^  in  the  case,  and  that  the  declaration  shall  express  the  act  to  be 
done  maliciously  and  without  reasonable  and  probable  cause.  I  should 
be  sorry,  however,  to  introduce  what  Mr.  Maeaulay  characterizes  ad  a 
mode  of  construing  notices  as  if  on  special  demurrer.  I  ask,  therefore, 
does  this  notice  show,  I  do  not  say  the  circumstances  of  the  case,  but 
what  the  defendant  is  sued  for  ?  The  question  is,  not  what  was  in  the 
magistrate's  mind,  but  what  he  is  to  be  charged  with.  Now  here  sects. 
1  and  2  describe  different  causes  of  action  :  and  the  notice  is  so  framed 
that  it  meets  sect.  2,  but  not  sect.  1.  How  then  can  it  be  said  to  be 
'  good  notice  of  an  action  brought  under  sect.  1  ?  We  must  follow  the 
Act,  and  hold  the  notice  to  be  insufficient. 
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Erlk,  J. — ^I  also  think  that  this  notice  is  bad  for  not  showing  what 
tbe  defendant  is  charged  with,  and  that  the  act  charged  was  malicious. 
If  the  act  of  a  magistrate  is  done  without  jurbdiction,  it  is  a  trespass ; 
if  within  the  jurisdiction,  the  action  rests  upon  the  corruptness  of 
motive ;  and,  to  establish  this,  the  act  must  be  shown  to  be  malicious. 
If,  with  the  knowledge  which  I  have  of  the  statute,  I  were  to  construe 
this  notice,  I  should  infer  that  it  was  of  an  action  under  sect.  2. 

Crompton,  J. — ^I  am  of  the  same  opinion.  I  think  the  Chief  Justice 
was  quite  right  in  holding  this  notice  to  be  bad.  In  fact  it  was  very 
likely  to  mislead :  the  defendant  might  well  suppose  he  was  charged 
with  acting  without  jurisdiction;  the  notice  certainly  would  more 
naturally  be  understood  to  charge  that,  than  an  act  comprehended 
under  the  first  section.  Rule  discharged. 


*LANE  and  Others  v.  HOOPER  and  Another.    May  29.  [*781 

Imrr  hsTing  been  brought  in  Pnrlinment  upon  »  Jadgment  of  the  Bzoheqner  Chamber  on  a 
record  of  this  Conrt^  this  Coart,  under  sect  155  of  The  Common  Law  Prooedure  Aot»  1852, 
ordered  the  Masters  to  take  the  record  itself  to  the  clerk  of  the  Judicial  department  of  tbe 
HouM  of  Lords,  and  leave  it  with  him,  taking  a  receipt,  and  an  undertaking  for  Uie  return  of 
the  tame  when  the  case  should  be  decided. 

The  following  facts  appeared  on  affidavit. 

That  the  Court  of  Exchequer  Chamber,  on  a  bill  of  exceptions,  hav- 
ing ordered  a  venire  de  novo  in  this  ca8e,(a)  it  was  again  tried,  on  25th 
May,  1850,  before  Lord  Denman,  C.  J. ;  when  the  defendants  tendered 
a  bill  of  exceptions,  and  a  verdict  was  found  for  the  plaintiffs ;  and 
jadgment  was  entered  up  in  this  Court  for  the  plaintiffs.  Error  upon 
this  judgment  was  brought  by  defendants  in  the  Exchequer  Chamber ; 
and  the  judgment  of  this  Court  was  there  affirmed. 

(<That,  on  the  17th  day  of  January,  1858,  such  judgment  having 
been  entered,  the  defendants  proceeded  to  error,  pursuant  to  The  Com- 
mon Law  Procedure  Act,  1852.(5)  That  the  plaintiffs'  case  and 
appendix  was  thereupon  prepared  and  printed,  ready  for  delivery :  but, 
doubts  having  arisen  with  the  authorities  of  the  judicial  department  of 
the  House  of  Lords,  as  to  whether  The  Common  Law  Procedure  Act 
applied  to  proceedings  in  the  High  Court  of  Parliament,  those  gentle- 
men desired  to  take  the  opinion  of  Lord  Campbell  thereon :  and  some 
considerable  time  was  consumed  in  so  doing.  That,  Lord  Campbell 
being  of  opinion  that  the  Act  did  apply,  the  defendants'  attorney,  on 
the  14th  day  of  February  last,  gave  the  plaintiffs'  attorney  notice  that 
*he  had  required  the  Masters  of  this  Honourable  Court  to  pro-  r^ffn^ 
dace  the  judgment  roll  in  the  Court  below  to  the  High  Court  of  ^ 

(a)  Hooper  «.  Laae,  10  Q.  B.  640  (B.  0.  L.  B.  ToL  (9). 
(6)  But  15  *  10  Viet  o.  70,  i.  14S,  *a 
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Parliament  on  Friday  the  17th  day  of  Febrnary  last."  That  the  Mas- 
ters <<  had  sent  the  judgment  roll  to  the  Parliamentary  Office  by  a  clerk, 
to  produce  it  to  the  proper  authorities  there ;  but  with  a  positive  injanc- 
tion  not  to  part  with  it :  but,  this  being  considered  insufficient,  inasmoch 
as  there  were  no  proceedings  in  this  cause  in  the  office  upon  which  they 
could  act,  they  declined  to  take  cognisance  of  the  matter."  That  after- 
wards one  of  the  Masters  stated  <<  that  they  had  come  to  the  resoktion 
not  to  part  with  the  records  in  their  custody,  without  the  express  autho- 
rity of  the  Court."  That,  on  18th  March  last,  the  said  Master  stated 
that  he  had  written  to  Lord  Campbell;  and  that  his  Lordship  had 
replied  by  stating  that  he  had  seen  Mr.  Labouchere  on  the  subject  of 
his  letter,  and  that  it  would  receive  immediate  consideration.  That  the 
matter  still  remained  in  the  same  state :  and  that  both  plaintiffs  and 
defendants  had  been  ready,  since  the  said  14th  February,  to  proceed 
with  the  hearing  in  the  House  of  Lords. 

Dowdeswell  now,  on  the  part  of  the  plaintiffs,  moved,  npon  these 
facts,  that  the  officers  of  this  Court  should  be  authorized  to  leave  the 
record  with  the  clerk  of  the  House  of  Lords,  or  that  such  other  mode 
might  be  adopted  as  this  Court  should  think  fit.  [Lord  Campbell,  C. 
J. — Formerly  the  record  used  to  be  taken  up  to  the  House  of  Lords.] 
Tes ;  and  it  was  accompanied  by  a  transcript ;  and  then  the  record  and 
transcript  were  compared ;  and  the  transcript  was  left,  and  the  record 
^-qq-i  *brought  back.  Now,  by  sect.  148  of  the  Common  Law  Pro- 
-^  cedure  Act,  1852,  the  writ  of  error  is  abolished ;  and,  by  sect. 
155,  « the  judgment  roll  shall,  without  any  writ  or  return,  be  brought 
by  the  Master  into  the  Court  of  Error,"  and,  «Mf  the  proceedings  in 
error  be  before  the  High  Court  of  Parliament,  then  before  the  Higb 
Court  of  Parliament,  before  or  at  the  time  of  its  sitting."  [Lord 
Campbell,  C.  J. — The  officers  of  this  Court  had  a  prudent  care  of  our 
record :  the  clerk  of  the  House  of  Lords  spoke  to  me  on  the  snbject, 
and  said  that  our  record  should  be  taken  care  of.  It  must  come  back 
to  us :  but,  in  the  meanwhile,  I  think  we  may  authorize  our  officer  to 
leave  it  with  the  clerk  of  the  House  of  Lords.] 

Per  CuRiAM.(a) 

Ordered :  « That  the  Masters  of  this  Court  do  produce,  and  leaTe 
with  the  clerk  of  the  judicial  department  of  the  House  of  Lords,  the 
judgment  roll  in  this  cause ;  the  said  Masters  taking  a  receipt  for  the 
same,  and  also  an  undertaking  for  the  return  thereof  when  the  case  is 
clecided." 

(a)  Lord  Campbell,  C.  J.,  Coleridge,  Brie,  and  CFompton,  Ja. 
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♦The  QUEEN  ».  STURGE.    May  29.  [♦784 

Od  tbe  trial  of  an  indictment  ebarging  defendant  with  obatrooting  a  footway  leading  firom  A.  to 
C,  it  appeared  that  there  wae  a  way  leading  from  A.  to  C,  but  that  it  paaeed  through  an  inter- 
mediate  point  B.,  and  that  the  way  was  a  carriageway  from  A.  to  B.  and  a  footway  only  from 
6.  to  C.    The  obetraetion  wae  between  B.  and  C. 

Held  that,  assnming  this  to  be  a  misdescription,  the  indictment  might,  under  stai  14  A  15  Vict 
c  100, 1.  ],  be  amended  at  the  trial,  by  substitating  a  description  of  the  way  as  a  footway 
leading  from  B.  to  C.  • 

The  indictment  charged  that  defendant,  on,  &c.,  at  the  parish  of 
Northfleet,  in  Kent,  <«  in  and  upon  a  certain  highway  there,  being  a  com- 
mon and  ancient  public  footway,  leading,  from  out  of  the  tarnpike  road 
between  Dartford  in  the  said  coanty  and  Gravesend  in  the  said  county, 
towards,  unto,  and  over  and  along  a  part  of  the  shore  of  the  river 
Thames  called  the  Hard,  in  the  said  parish  of  Northfleet,  and,  over  and 
along  a  certain  other  part  of  the  said  parish  of  Northfleet,  towards, 
DDto,  and  into  the  town  of  Gravesend  in  the  said  county,  used  for  all 
the  liege  subjects  of  our  Lady  the  Queen  to  go,  return,  pass,  and  repass, 
on  foot,  every  year,  and  at  all  times  of  the  year,  at  their  free  will  and 
pleasure,  unlawfully  and  injuriously  did  dig"  pits  and  holes,  and  erect 
posts  and  rails,  and  deposit  large  quantities  of  stones,  &c.,  and  continue, 
and  still  doth  continue,  &c.,  "  in  and  upon  the  said  common  public  foot- 
way ;  whereby  the  said  common  public  footway,"  on,  &c.,  was  and  still 
is  obstructed,  &c.,  so  that  the  liege  subjects  could  not,  on,  &c.,  «go, 
return,  pass,  and  repass,  in,  through,  along,  and  over  the  said  footway, 
as  they  were  before  used,"  &c.,  and  still,  &c. :  to  the  damage  of  all  the 
liege  subjects  <<  going,  returning,  passing,  and  repassing  over  and  along 
the  said  footway,"  &c. 
Plea :  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Parke,  B.,  at  the  last  Kent  Assizes,  it  appeared 
that  the  highway  in  question  led,  as  described  *in  the  indict-  r^ei^of- 
ment,  from  the  turnpike  road  between  Dartford  and  Gravesend  ^ 
into  the  town  of  Gravesend.  Between  these  termini,  it  passed  over  a 
hill  called  Orme  House  Hill ;  and  it  appeared  that,  from  the  said  turn- 
pike road  to  the  top  of  Orme  House  Hill,  the  highway  in  question  was 
a  carriageway ;  but  from  thence  to  the  town  of  Gravesend  it  was  a  foot- 
way. The  alleged  obstruction  was  on  the  part  between  Orme  House 
Hill  and  the  town  of  Gravesend.  It  was  objected,  on  the  authority  of 
Rex  V.  St.  Weonard's,  6  C.  &  P.  582  (E.  C.  L.  B.  vol.  25),  that  this 
was  a  misdescription.  It  was  contended,  in  answer,  that,  if  the 
carriageway  was  also  a  footway,  there  was  no  misdescription;  and, 
farther,  that  the  misdescription,  if  there  was  one,  was  amendable  under 
Btat.  14  Ju  15  Vict.  c.  100,  s.  1,  and  that  there  should  be  substituted  a 
description  of  a  footway  running  from  Orme  House  Hill  to  Gravesend. 
The  learned  Judge  proposed  to  direct  a  verdict  for  the  defendants  on 


735  BEGINA  «.  STURGE.    T.  T.  1854. 

this  objection,  if  it  should  become  necessary,  reseriring  leave  to  move  to 
enter  a  verdict  for  the  Crown,  if  it  should  be  considered  by  the  Court 
either  that  there  was  no  misdescription,  or  that  it  was  timendable ;  to 
which  the  counsel  on  both  sides  acceded.  The  case  was  then  left  to 
the  jury  on  the  merits ;  and  they  found  for  the  Grown.  His  Lordship 
then  directed  that  the  verdict  should  be  entered  for  the  defendants. 

In  last  Easter  Term,  M.  Ohambers  obtained  a  rule  Nisi  for  entering 
a  verdict  for  the  Grown,  and  for  making  the  amendment. 

Bramwell  and  Lush  now  showed  cause.^The  question  as  to  the 
*7^A1  amendment  is,  Whether  this  is  a  variance  in  an  *indictment,  «Mn 
-^  the  name  or  description  of  any  matter  or  thing  whatsoever  therein 
named  or  described,"  within  the  meaning  of  stat.  14  &  15  Vict.  c.  100, 
8.  1.  The  words  of  the  section  are,  no  doubt,  very  general ;  but  thej 
must  be  construed  together  with  the  preceding  words  of  the  same 
section ;  and  these  relate  to  names  of  persons  or  things,  and  not  to  % 
description  referring  the  subject-matter  to  a  class  to  which  it  does  oot 
belong.  This  is  not  a  misdescription  of  a  given  thing,  but  a  naming  of 
one  thing  instead  of  another.  It  must  be  admitted  that  the  defendants 
were  not  prejudiced  in  their  defence  by  the  misdescription. 

TT.  BoBBy  contri,  was  not  called  on. 

Lord  Gampbell,  G.  J. — This  appears  to  me  to  be  the  very  sort  of 
case  for  which  the  Legislature  meant  to  provide.  It  is  a  variance  in 
the  description  <<not  material  to  the  merits  of  the  case;'*  and  <<the 
defendant  cannot  be  prejudiced"  by  the  amendment  «in  his  defence  on 
such  merits." 

GoLERiDGE  and  Erlb,  Js.,(a)  concurred.  Bole  absolute. 

(a)  Crompton,  J.,  had  left  the  Cooil 
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Iljectment  for  lands  in  Middlesex.  On  a  ease  stated  it  appeared  that  A.,  being  poseeseed  of  t 
term  for  ninetj-nine  years  in  the  lands,  conrejed  it  by  way  of  mortgage  to  the  platntiff  on 
10th  June,  1862.  The  mortgage  was  registered  in  Middlesex  on  28th  Jane.  Defendant,  on 
5th  Jane,  1852,  obtained  a  Jadgment  in  the  Qneen's  Benoh  against  A.  On  the  same  day  tbe 
Judgment  was  registered  in  the  Common  Pleas :  it  never  was  registered  in  Middlesex.  Ob  Stk 
September,  1852,  an  elegit  issued ;  and  the  lands  were  delirered  to  defendant 

Held :  that  the  judgment  was  a  charge  on  lands  in  general,  under  stat  1  A  2  Vict  e.  110,  i.  IS, 
from  the  time  it  was  registered  in  the  Common  Pleas,  but  that,  by  stat  2  A  3  Viet  e.  1 1,  l  5. 
it  had  no  further  effect  agiunst  a  bonft  fide  purchaser,  for  ralue  and  withoat  notiee,  thso  s 
docketed  jadgment  before  stat  1  A  2  Viet  o.  110.  That  a  docketed  judgment  would  sot, 
before  that  Act,  have  bound  a  term  for  years  until  execution ;  and  consequently  that  the  plaintiC 
being  a  bonft  fide  purchaser  of  this  term  of  years  before  the  execution,  was  entitled  to  the  landi 
as  against  the  defendant  the  judgment-creditor. 

Held  also  that  these  lands  being  in  Middlesex,  the  judgment  though  registered  in  the  Comaoa 
Pleas,  did  not  bind  the  lands  till  a  memorial  was  registered  in  Middlesex  onder  stet  7  Aaik  e. 
20,  s.  18. 

For  both  reasons  plaintiff  had  judgment 
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Thb  following  case  was  stated  for  the  opinion  of  this  Court. 

This  is  an  action  of  ejectment,  brought  to  recover  the  possession  of 
certain  houses  and  land  at  Tottenham,  in  the  county  of  Middlesex,  of 
which  one  Charles  Ansell  was  seised  in  fee.  The  premises  sought  to 
be  recovered  were  demised  by  the  said  Charles  Ansell,  by  two  inden- 
tures of  lease,  respectively  dated  the  12th  day  of  March,  1852,  to 
John  Bennington  Blythe,  to  hold  the  same  to  him,  his  executors,  admi- 
nistrators, and  assigns,  for  ninety-nine  years,  from  the  24th  day  of 
June,  1851,  at  the  rent  therein  named.  These  deeds  were  duly  regis- 
tered in  Middlesex,  on  the  17th  day  of  March,  1852.  By  indenture 
of  mortgage  dated  the  8th  day  of  May,  1852,  after  reciting  the  above 
leases,  the  said  John  Bennington  Blythe  bargained,  sold,  assigned,  and 
set  over  unto  William  Westbrook,  the  plaintiff,  all  and  singular  the 
ground,  messuages,  and  premises  comprised  in  the  said  indentures  of 
lease,  to  hold  the  same  unto  the  said  William  Westbrook,  his  executors, 
administrators,  and  assigns,  for  the  then  *residue8  of  the  several  r^^i^qc^ 
terms  granted  by  the  said  two  leases,  subject  to  a  proviso  for  re-  ^ 
demption  on  payment  of  the  sum  of  700{.,  and  interest,  on  the  8th  day  of 
November  then  next.  By  indenture,  dated  the  18th  day  of  June,  1852, 
and  made  between  the  said  John  Bennington  Blythe  of  the  one  part, 
and  the  said  William  Westbrook,  the  plaintiiT,  of  the  other  part,  after 
reciting  the  above  stated  mortgage  of  the  8th  day  of  May,  1852,  the 
said  John  Bennington  Blythe,  in  consideration  of  100{.  advanced  to 
him  by  the  said  William  Westbrook,  covenanted  that  the  said  land, 
booses,  and  premises  should  stand  charged  with  the  further  sum  of 
1002.  and  interest,  in  addition  to  the  said  sum  of  7002.  The  last  two 
deeds  were  both  executed  on  the  19th  day  of  June,  1852,  and  registered 
iu  Middlesex  on  the  28th  day  of  June,  1852.  The  said  sum  of  7002. 
▼as  advanced  by  the  said  William  Westbrook,  the  plaintiff,  to  the  said 
John  Bennington  Blythe,  prior  to  the  8th  day  of  May,  1852 ;  and  the 
said  sum  of  1001.  was  paid  to  the  said  John  Bennington  Blythe,  on  the 
19th  of  June,  1852. 

The  defendant  Sarah  Blythe  obtained  a  judgment  in  the  Queen's 
BeDch  against  the  said  John  Bennington  Blythe  for  867{.  2«.,  on  the 
5th  of  June,  1852 ;  and,  on  the  same  day,  the  said  judgment  was  regis- 
tered in  the  Common  Pleas  ofiBce  for  registering  judgments.  The  said 
judgment  has  never  been  registered  in  the  Middlesex  registry.  On  the 
Bth  of  September,  1852,  an  elegit  was  issued  on  the  said  judgment ;  and 
the  same  was  executed  and  returned  by  the  sheriff  of  Middlesex  on  the 
20th  day  of  the  same  month.  The  two  sums  of  7002.  and  1002.  remained 
due  to  the  plaintiff  William  Westbrook  on  the  security  of  the  said  two 
indentures  of  mortgage  and  further  charge. 

*The  question  for  the  opinion  of  the  Court  is,  Whether,  upon  r^iyog 
the  facts  stated  in  this  case,  the  plaintiff  or  the  defendant  is  en-  ^ 
titled  to  the  premises  ?    If  the  Court  should  be  of  opinion  that  the 
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plaintiff  is,  then  the  judgment  to  be  entered  for  the  plaintiff:  bat,  if 
the  Court  should  be  of  opinion  that  the  plaintiff  is  not  so  entitled,  the 
judgment  to  be  entered  for  the  defendant. 

The  cause  \ras  argued  in  last  Michaelmas  Term.(a) 

Butt^  for  the  plaintiff. — The  judgment  has  never  been  registered 
under  stat.  7  Ann.  c.  20,  s.  18 ;  and  therefore,  unless  that  Act  is  re- 
pealed, it  cannot  affect  lands  in  Middlesex.  The  defendant  relies  on 
Btat.  1  &  2  Vict.  c.  110,  s.  IS.  That  enactment  is  modified  by  stat.  2 
k  a  Vict.  c.  11,  8.  5,  and  by  stat.  8  &  4  Vict.  c.  82,  s.  2.  The  effect  of 
those  statutes  on  judgments,  as  affecting  lands  in  counties  at  large,  is 
discussed  in  Sugden's  Concise  and  Practical  View  of  the  Law  of  Ven- 
dors and  Purchasers,  888.  But  at  all  events  they  do  not  repeal  the 
Registration  Acts  in  Yorkshire  and  Middlesex ;  Johnson  v.  Holdsworth, 
1  Sim.  N.  S.  106. 

TF.  JJ.  Watsanj  contri. — Stat.  1  &  2  Vict.  c.  110,  ss.  11,  13,  causes 
a  judgment  to  be  a  charge  on  all  lands,  including  leaseholds.  Then 
stat.  2  &  8  Vict.  c.  11,  s.  5,  is  relied  on  by  the  other  side.  That  sec- 
tion provides  that  no  judgment,  although  registered,  shall  have  more 
effect  under  stat.  1  &  2  Viet.  c.  110,  against  a  purchaser  without  notice 
than  it  would  have  had  before  that  Act,  if  duly  docketed.  The  inten- 
»7ini  ^^^^  ^^^  ^^  S^^^  ^purchasers  the  same  protection  which  they  had 
^  before ;  but,  accordbg  to  the  plaintiff's  construction,  this  prori> 
;  don  revives  the  old  law,  and  half  the  freehold  is  to  be  taken  as  under  an 
*  Id  docketed  judgment,  and  the  leasehold  is  not  to  be  bound  at  all  till 
t  reoution ;  for  before  stat.  1  &  2  Vict.  c.  110,  it  was  not  bound  till  then. 
LVat  cannot  have  been  the  intention  of  the  Legislature.  The  operation 
oi  stat.  2  &  8  Vict.  c.  11,  s.  5,  is  to  give  purchasers  without  notice  the 
sau  e  rights  to  equitable  relief  which  they  had  before  st^t.  1  &  2  Vict 
e.  i\0.  Stat.  1  &  2  Vict.  c.  110,  is  general,  and  must  override  the 
Middlesex  Registration  Act. 

B%,it  was  heard  in  reply.  Cfur.  adv.  vult 

Loi  1  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

In  ijis  case,  the  plaintiff  Westbrook  claimed  to  be  entitled  to  the 
lands  iw  question,  by  virtue  of  a  mortgage  of  two  terms,  for  ninety-nine 
years  rtipectively,  made  by  John  Blythe  on  the  19th  June,  1852,  of 
lands  in  Middlesex,  which  mortgage  was  registered  on  28th  June,  1852. 

The  defendant,  Sarah  Blythe,  claimed  to  be  entitled  by  virtue  of  a 
judgment  against  the  said  John  Blythe,  registered  in  Common  Pleas  on 
5tb  June,  1852,  and  an  elegit,  issued  thereon  on  the  5th  September, 
1852,  and  .contended  that  the  terms  were  made  liable  to  execution  bj 
stat.  1  &  2  Vict.  c.  110,  s.  11,  which  makes  it  lawful  for  the  sheriff, 
under  an  eL'git,  to  take  all  such  lands  as  the  person,  against  whom  the 
executioti  issued,  was  possessed  of  at  the  time  of  entering  up  judgment. 

(a)  On  Fridaj,  November  11 ;  before  Lord  Campbelli  C.  J.,  Coleridgt  and  Wigbtman,  Js. 
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^This  judgment  was  entered  up  on  the  5th  June,  1852 :  and,  r^^  ^  ^ 
at  that  time,  John  Blythe  was  possessed  of  these  terms ;  and  ^ 
terms  are  lands  within  this  section:     Therefore  this  defence  woald  pre* 
Tail,  unless  there  he  an  answer.    And  the  plaintiff  has  two  answers ; 
both  of  which  we  consider  valid. 

First,  he  contends  that,  as  he  was  a  purchaser  for  value,  without 
notice  of  the  judgment,  before  the  elegit  issued,  the  registered  judg- 
ment has  no  further  effect  on  the  land  from  that  which  a  docketed 
judgment  before  stat.  1  &  2  Vict.  c.  110,  would  have  had ;  and  for  this 
he  relies  on  stat.  2  &  8  Vict.  c.  11,  s.  5.  Now  a  docketed  judgment, 
before  stat.  1  &  2  Vict.  c.  110,  did  not  bind  leasehold  lands  until  an 
elegit  was  awarded:  see  Sir  Gerrard  Fleetwood's  Case,  8  Rep.  171  a, 
Borden  v.  Kennedy,  8  Atk.  789,  Sugden  on  Vendors  and  Purchasers, 
YoL  3,  p.  835,  6  (10th  ed.),  p.  959,  ed.  11.  Therefore  a  registered 
judgment,  under  stat.  1  &  2  Vict.  c.  110,  does  not  bind  them  against 
a  purchaser  for  value,  without  notice,  until  an  elegit  is  awarded.  The 
vords  of  stat.  2  &  8  Vict.  c.  11,  s.  5,  are  unlimited.  A  registered 
judgment  shall  not  <<bind  or  affect  any  lands,"  <<or  any  interest  there- 
in, further  or  otherwise  or  more  extensively  in  any  respect,*'  than  a 
former  docketed  judgment  would  have  done.  If  leasehold  lands,  which 
were  not  before  affected  by  a  docketed  judgment,  were  to  be  affected 
by  a  registenred  judgment,  it  seems  to  us  that  the  express  words  of  the 
statute  would  be  contradicted.  In  Sugden  On  Vendors  and  Purchasers, 
Tol.  2,  p.  401  (10th  ed.),  p.  667,  ed.  11,  it  is  said  leasehold  estates  are 
now  bound  in  like  manner  as  freehold ;  but  that  is  said  in  reference  to 
Btat.  1  &  2  Vict.  c.  110,  and  not  to  stat.  2  &  8  Vict.  c.  11,  s.  5.  This 
*answer  applies  equally  to  any  claim  of  the  defendant  on  the  rit,PTA<> 
ground  of  the  judgment  operating  as  a  charge  by  stat.  1  &  2  ^ 
Vict.  0. 110,  s.  IS,  the  plaintiff  having  acquired  the  legal  estate  before 
the  elegit. 

For  his  second  answer,  he  relies  on  the  Middlesex  Registration  Act, 
7  Ann.  c.  20,  s.  18,  enacting  that  no  judgment  shall  affect  or  bind  any 
hmds  in  Middlesex,  but  only  from  the  time  that  a  memorial  of  such 
judgment  shall  be  entered  at  the  Register  Office.  Here  the  judgment 
was  not  entered  at  the  Register  Office  at  Middlesex.  It  is  clear  that 
Rnch  a  leasehold  as  the  plaintiff's  is  comprised  within  the  Act,  as  the 
only  leaseholds  excepted  are  by  sect.  17,  and  they  are  leases  at  rack 
rent,  and  leases  not  exceeding  twenty-one  years,  whereas  the  present 
lease  is  not  at  rack  rent,  and  does  exceed  twenty-one  years.  It  was 
contended  that  the  section  requiring  registration  of  a  judgment  in 
Middlesex  was  in  effect  repealed  by  stat.  1  &  2  Vict.  o.  110,  sect.  13, 
enacting  that  a  judgment  shall  charge  the  land  from  the  time  of  regis- 
tration in  the  Common  Pleas,  as  if  a  charge  had  been  executed  by  the 
tenant.  But  we  think  the  two  statutes  can  be  read  together,  and 
carried  into  effect,  by  holding  that  a  judgment  registered  in  the  Com- 
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moQ  Pleas  will  have  the  effect  of  a  charge  upon  land  in  Middlesex,  onlj 
from  the  time  that  the  judgment  has  been  also  registered  in  the  regis- 
try for  Middlesex. 

As  we  consider  each  of  these  answers  to  be  sufficient  to  defeat  the 
claim  of  the  defendant,  it  is  unnecessary  to  inquire  further  into  the 
remedies  upon  the  charge  created  by  the  judgment  under  stat.  1  &  2 
Vict.  c.  110,  s.  13.     And  we  give  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


*743]  *WATTS  and  Wife  v.  PORTER. 

A.|  an  attorney,  employed  by  B.  to  iiiTest  money,  lent  it  to  C.  on  an  agreement,  by  wbich  C,  u 
a  eeoority,  charged  hie  interest  in  5000/.  console,  standing  in  the  namee  of  trustees  in  trust  for 
0.  A.  neglected  to  gire  notice  to  the  trustees.  A  jndgment-ereditor  of  C,  tubseqneatly  to 
this  loan,  obtained  a  charging  order  under  stat  1  A  2  Vict  c  110,  s.  li,  noiiee  of  whieh  ml 
giyen  to  the  trustees.  G.  obtained  the  benefit  of  the  insolvent  Act  B.  brought  an  letiiiB 
against  A.  for  negligence :  on  the  trial,  the  Judge  directed  the  jury,  in  estimating  the  damages, 
to  oonsider  that,  as  no  notice  had  been  giren  to  C.'s  trustees  of  the  char^  in  fikTour  of  &» 
the  subsequent  charge  created  by  the  Judge's  order  had  priority  orer  it 

On  a  rule  for  a  new  trial : 

Held,  by  Lord  Campbell,  C.  J.,  Wightman,  J.,  and  Crompton,  J.,  that  the  direetioii  was  eoneel, 
and  that  the  Judgment-creditor  had  the  same  rights  as  a  subsequent  encumbraneer  witbeal 
notice,  and  was,  therefore,  to  be  preferred  in  equity  to  A. 

Brie,  J.,  dissentiente,  and  holding  that  the  Judgment-creditor  had  only  those  reme^ce  whScb 
affected  what,  at  the  time  of  the  ohaiging  order,  remained  the  property  of  the  Jadgoicat- 
debtor. 

Thb  following  abstract  of  the  pleadings  and  facts  in  this  case  is 
taken  from  the  judgment  of  Lord  Campbell,  C.  J.,  before  whom  the 
cause  was  tried  at  the  Westminster  Sittings  after  last  Hilary  Term. 

«<The  declaration  alleged  that  the  plaintiff  Elizabeth^  while  sole, 
paid  to  defendant,  as  a  solicitor,  87002.,  to  be  invested  at  interest,  on 
good  security ;  and  that  he  wrongfully  advanced  the  money  to  one 
Theodore  Williams  on  bad  security ;  whereby  it  became  lost  to  the 
plaintiffs.  Pleas:  1.  Not  guilty;  2.  Denying  the  retainer.  At  the 
trial,  it  was  proved  that  the  money  had  been  paid  to  the  defendant,  aa 
a  solicitor,  in  the  manner  alleged  ;  and  a  clear  case  of  negligence  was 
made  out  against  him.  On  the  10th  of  January,  1844,  be  advanced 
2000Z.  of  the  money  to  the  Rev.  Theodore  Williams,  on  an  agreemeot 
bearing  date  that  day,  and  signed  by  Williams,  purporting  to  be  between 
him  and  the  plaintiff  Elizabeth  (then  Elizabeth  Davis),  which,  after 
reciting  that  Joseph  Williams,  by  his  will,  having  bequeathed  certain 
annuities  and  made  other  pecuniary  bequests,  had  devised  and  be- 
*7A±1  V^^^^^^i  a11  ^be  residue  of  his  estate,  real  and  ^personal,  to 
-^  trustees  for  the  benefit  of  his  brother,  the  Rev.  Theodore  Wil- 
liams, and  that,  after  his  death,  the  trustees  set  apart  the  sum  of  500(M., 
which  was  standing  in  their  names  in  the  books  of  the  Governor  and 
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Compaoy  of  the  Bank  of  England,  to  provide  for  the  payment  of  the 
annaitieSy  declared  that  the  said  sum  of  50002.,  so  standing  in  the  name 
of  the  trustees,  to  which  Theodore  Williams  would  be  entitled  on  the 
death  of  the  annuitants,  should  be  charged  as  a  security  for  the  said 
sum  of  2000Z.  and  interest.  Subsequently,  by  an  undated  memorandum 
written  on  this  agreement,  which  Theodore  Williams  signed,  he  further 
charged  all  his  interest,  under  his  brother's  will  as  residuary  legatee, 
with  the  further  sum  of  1700Z.  advanced  to  him  on  behalf  of  Elizabeth 
Davis.  The  defendant  prepared  the  agreement  and  memorandum,  but 
never  gave  any  notice  of  the  charge  to  the  trustees,  because,  as  he 
said,  he  considered  it  was  only  a  temporary  loan.  On  the  Slst  May, 
1847,  James  Garden  and  Alexander  Urquhart  recovered  a  judgment  in 
the  Court  of  Queen's  Bench  against  Theodore  Williams,  for  8665I. ; 
and,  on  the  27th  May,  1848,  at  their  instance,  an  order  was  granted  by 
my  brother  Wightman,  under  stat.  1  &  2  Vict.  c.  110,  s.  14,  charging 
the  5000Z.  standing  in  the  names  of  the  trustees  with  the  judgment 
debt.  This  order  was  regularly  entered  on  the  books  of  the  Bank  of 
England,  in  which  the  stock  stood ;  and  express  notice  was  given  of 
the  order  to  the  trustees.  The  judgment  remains  wholly  unsatisfied. 
And,  in  1858,  Theodore  Williams  was  discharged  by  the  Insolvent 
Debtors'  Court,  no  part  of  the  8700Z.  having  been  repaid,  no  interest 
having  been  paid  upon  it  for  some  years,  and  there  being  no  dividend 
for  his  creditors.  At  the  trial,  the  Judge  directed  the  *jury,  in  r^pfAR 
estimating  the  damages,  to  consider  that,  as  no  notice  had  been  ^ 
given  to  the  trustees  of  the  charge  in  favour  of  Elizabeth  Davis,  the 
charge  created  by  the  Judge's  order  in  favour  of  the  judgment-creditors, 
of  which  notice  had  been  given  to  the  trustees,  would  have  priority 
over  it." 

In  last  Easter  Term,  BramweU  obtained  a  rule  Nisi  for  a  new  trial, 
on  the  ground  of  misdirection. 

In  the  same  Term,(a)  Manuty  and  Hannen  showed  cause,  and  Bram- 
well  and  Wille%  were  heard  in  support  of  the  rule. 

The  arguments  are  so  fully  stated  in  the  judgments  as  to  render  any 
farther  report  unnecessary.  Cur.  adv.  vult. 

There  being  a  difference  of  opinion,  the  following  judgments  were,  in 
this  Term  (June  12th),  delivered  seriatim. 

Lord  Campbell,  C.  J.,  after  stating  the  pleadings,  and  the  facts,  as 
ant^  at  p.  748,  proceeded  as  follows. 

A  rule  was  granted  to  show  cause  why  there  should  not  be  a  new 
trial  for  misdirection  on  this  point.  But,  after  much  deliberation,  my 
brother  Wightman,  my  brother  Crompton,  and  myself  are  of  opinion 
that  the  rulo  should  be  discharged. 

(a)  May  10th,  before  Lord  Campbell,  C.  J.,  Wightman,  Erie,  and  Crompton,  Js.  The  ca«e  waf 
partly  heard  on  May  4th,  when  it  stood  over,  on  the  understanding  that  an  arrangement  might 
be  made;  but,  thii  not  having  taken  plaee,  the  argument  reeommenoed  entirely  on  May  10th. 
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Our  decision  turoa  upon  the  construction  of  sect.  14  of  stat.  1  &  2 
Vict.  c.  110,  by  which  it  is  enacted :  <<  that  if  any  person  against  whom 
*71R1  ^^y  judgment  shall  have  *been  entered  up  in  any  of  Her  Ma- 
jesty's  Superior  Courts  at  Westminster  shall  have  any  govern- 
ment stock,"  &c.,  <<  standing  in  his  name  in  his  own  right,  or  in  the 
name  of  any  person  in  trust  for  him,  it  shall  be  lawful  for  a  Judge  of 
one  of  the  Superior  Courts,  on  the  application  of  any  judgment- 
creditor,  to  order  that  such  stock,"  &c.,  "  shall  stand  charged  with  the 
payment  of  the  amount  for  which  judgment  shall  have  been  so  reco- 
vered, and  interest  thereon,  and  such  order  shall  entitle  the  judgment- 
creditor  to  all  such  remedies  as  he  would  have  been  entitled  to  if  sach 
charge  had  been  made  in  his  favour  by  the  judgment-debtor ;  provided 
that  no  proceedings  shall  be  taken  to  have  the  benefit  of  such  charge 
until  after  the  expiration  of  six  calendar  months  from  the  date  of  such 
order."  By  the  order  the  stock  is  to  stand  charged  with  the  payment 
of  the  money  recovered  by  the  judgment ;  and  it  is  to  have  the  same 
effect  as  if  such  charge  had  been  made,  in  favour  of  the  judgment- 
creditor,  by  the  judgment-debtor.  If,  at  the  time  of  the  order,  a  charge 
had  been  given  on  the  fund  by  the  judgment-debtor,  in  favour  of  the 
judgment-creditor,  the  judgment-creditor  having  no  notice  of  any  pre- 
vious charge,  and  he  had  given  notice  of  his  charge  to  the  trustees, 
independently  of  the  statute,  it  would  have  had  priority  over  the  pre- 
vious charge  created  in  favour  of  Elizabeth  Davis,  of  which  no  notice 
had  been  given  to  them.  But,  by  the  statute,  the  Judge's  order  is  to 
be  a  charge  upon  the  stock  as  if  a  charge  had  been  given  by  an  instru- 
ment which  the  debtor  had  himself  signed ;  and  the  remedies  upon  it 
are  the  same. 

A  charge  so  given  by  the  debtor  to  a  creditor,  without  notice  of  any 
previous  charge,  if  notice  of  it  be  served  upon  the  trustees,  would  cer- 
^PTAfj-,  tainly  be  preferred  to  a  ^previous  equitable  charge  of  which  the 
-^  trustees  had  no  notice.  It  is  the  notice,  only,  which  establishes 
any  privity  between  the  trustees  and  the  party  in  whose  favour  the 
charge  is  given ;  by  such  notice,  only,  is  the  security  completed :  when 
it  is  given,  the  trustees  become  trustees  for  the  party  in  whose  favour 
it  is  given :  and,  till  this  charge  is  satisfied,  they  can  apply  no  part  of 
the  fund  to  satisfy  the  demand  of  a  party  who  had  obtained  a  pnor 
equitable  charge  of  which  they  had  subsequent  notice. 

The  defendant  contends  that  the  statutable  proceeding,  specified  by 
sect.  14  of  the  Act,  is  of  the  same  nature  as  an  execution,  allowing  the 
debtor's  equitable  interest  to  betaken  to  satisfy  the  judgment;  and  that 
it  can  only  be  taken,  subject  to  any  prior  equitable  charge  created, 
although  that  charge  has  not  been  perfected  by  notice  to  the  trustees. 
But  we  think  that  this  would  be  doing  violence  to  the  language  of  the 
Legislature,  which  puts  the  judgment-creditor,  who  has  obtained  the 
charging  order,  in  the  same  situation  as  if  he  had,  at  that  moment, 
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obtained  an  instmment,  executed  by  the  jadgment-debtor,  creating  the 
charge.  Haying  given  notice  of  it  to  the  trustees,  and  having  had  no 
notice  of  the  former  charge,  he  would,  under  these  circumstances,  before 
the  statute  1  k  2  Vict.  c.  110,  passed,  have  been  preferred  to  the  prior 
encumbrancer.  This  doctrine,  which  without  any  express  decision  upon 
tbe  subject  had  long  been  recognised,  was  at  last  solemnlj  established 
in  the  two  cases  of  Dearie  t^.  Hall  and  Loveridge  v.  Cooper,  S  Rn9s.  1, 
vhich  cauie  on  together  before  Sir  Thomas  Plnmer,  Master  of  the  Rolls. 
♦There  a  person  having  a  beneficial  interest  in  a  sum  of  money,  -#740 
invested  in  the  names  of  trustees,  assigned  it  for  valuable  con-  *- 
sideration  to  A.,  but  no  notice  of  the  assignment  was  given  to  the  trus- 
tees ;  afterwards,  the  same  person  sold  his  interest  to  B.,  who,  without 
notice  of  any  prior  encumbrance,  paid  the  purchase-money,  completed 
the  purchase  and  gave  notice  to  the  trustees  :  Held  that  B.  had  a  better 
equity  than  A.  to  the  possession  of  the  fund,  and  that  the  assignment 
to  B.,  though  posterior  in  date,  was  to  be  preferred  to  the  assignment 
to  A.  The  reason  of  the  decision  (which  is  equally  applicable  to  the 
case  at  bar)  is  thus  luminously  expounded  by  the  learned  Judge. (a) 
"  Where  a  contract,  respecting  property  in  the  hands  of  other  persons, 
who  have  a  legal  right  to  the  possession,  is  made  behind  the  back  of 
those  in  whom  the  legal  interest  is  thus  vested,  it  is  necessary,  if  the 
security  is  intended  to  attach  on  the  thing  itself,  to  lay  hold  of  that 
thing  in  the  manner  in  which  its  nature  permits  it  to  be  laid  hold  of — 
that  is,  by  giving  notice  of  the  contract  to  those  in  whom  the  legal  in* 
terest  is.  By  such  notice,  the  legal  holders  are  converted  into  trustees 
for  the  new  purchaser,  and  are  charged  with  responsibility  towards  him  ; 
and  the  cestui  que  trust  is  deprived  of  the  power  of  carrying  the  same 
Ciecurity  repeatedly  into  the  market,  and  of  inducing  third  persons  to 
advance  money  upon  it,  under  the  erroneous  belief  that  it  continues  to 
belong  to  him  absolutely,  free  from  encumbrance,  and  that  the  trustees 
are  still  trustees  for  him,  and  for  no  one  else.  That  precaution  is  always 
taken  by  diligent  purchasers  and  encumbrancers :  if  it  *is  not  r^y^q 
taken,  there  is  neglect ;  and  it  is  fit  that  it  should  be  understood,  ^ 
that  the  solicitor,  who  conducts  the  business  of  the  party  advancing  the 
money,  is  responsible  for  that  neglect."  "  These  inconveniences  and 
mischiefs  are  the  natural  consequences  of  omitting  to  give  notice  to  trus- 
tees ;  and  they  must  be  considered  as  foreseen  by  those  who,  in  trans- 
actions of  that  kind,  omit  to  give  notice  ;  for  they  are  the  consequences 
which,  in  the  experience  of  mankind,  usually  follow  such  omissions.  To 
give  notice  is  a  matter  of  no  difficulty  :  and  whenever  persons,  treating 
for  a  chose  in  action,  do  not  give  notice  to  the  trustee  or  executor,  who 
is  the  legal  holder  of  the  fund,  they  do  not  perfect  their  title ;  they  do 
not  do  all  that  is  necessary  in  order  to  make  the  thing  belong  to  them 
in  preference  to  all  other  persons."    This  decision  was  affirmed,  upon 

(a)  3  Bom.  If. 
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appeal,  by  Lord  ^Chancellor  Lyndharst,  who  entirely  approved  of  the 
reasoning  of  the  Master  of  the  Rolls,  and  added  :(a)  <<  In  cases  like  the 
present,  the  act  of  giving  the  trustee  notice,  is,  in  a  certain  degree, 
taking  possession  of  the  fund  :  it  is  going  as  far  towards  equitable  pos- 
session as  it  is  possible  to  go ;  for,  after  notice  given,  the  trustee  of  the 
fund  becomes  a  trustee  for  the  assignee  who  has  given  him  notice." 

Such  being  the  rights  of  contending. encumbrancers  independently 
of  Stat.  1  &  2  Yict.  c.  110,  when  one  of  them  is  a  judgment-creditor, 
who  has  obtained  a  charging  order  under  that  statute,  his  rights  must  * 
depend  entirely  on  the  construction  of  the  statute ;  and  this  construe- 
tion  must  be  the  same  in  a  court  of  law  and  in  a  court  of  equity. 
^mf-rx-.  Every  tribunal,  administering  justice  ^according  to  the  statute, 
^  must  consider  only  the  effect  intended  by  the  Legislature  to  be 
given  to  the  charging  order ;  and  this  is  to  be  learned  from  the  language 
in  which  the  meaning  of  the  Legislature  is  expressed,  without  interpo- 
lating something  not  to  be  found.  In  the  14th  section,  it  gives,  in  the 
most  unequivocal  terms,  the  same  remedies  to  the  judgment-creditor, 
who  has  obtained  the  charging  order,  to  which  he  would  have  been 
entitled  <<  if  such  charge  had  been  made  in  his  favour  by  the  judgment- 
debtor."  The  defendant's  counsel  contended  that  we  are  bound  to 
understand  the  word  «  honestly"  to  be  implied,  and  that  the  charging 
order  is  only  to  have  the  effect  which  a  charge  of  the  debtor  would 
have  had,  if  made  honestly.  To  interpolate  the  word  hanuUy  would, 
we  think,  be  a  qualification  of  the  enactment  wholly  unauthorized. 
The  words,  that  are  to  be  understood  as  implied  by  the  Legislature, 
we  think,  are  «  validly  and  effectually."  The  debtor  could  not  validly 
and  effectually  make  a  charge,  to  have  priority  over  an  antecedent 
equitable  charge  to  which  the  encumbrancer  has  completed  his  title : 
and  therefore  the  charging  order  has  no  such  operation :  but,  the  first 
encumbrancer  not  having  completed  his  title  by  notice  to  the  trustees, 
the  debtor  might  make  a  charge  to  a  subsequent  encumbrancer,  which 
in  point  of  law  would  be  valid  and  effectual.  At  the  time  of  this 
charging  order,  the  stock  still  continued  to  stand  in  the  name  of  the 
trustees,  in  trust  for  Theodore  Williams;  till  notice  from  Elisabeth 
Davis,  they  were  not  trustees  for  her ;  and,  immediately  after  notice 
of  the  charging  order,  they  became  trustees  for  the  judgment*creditor. 
At  the  expiration  of  six  months,  the  judgment-creditor  might  have  pro- 
'T'^H  ^^^^^^  against  them  in  a  court  of  equity.  It  is  ^difficult  to  see 
-*  how,  after  such  proceeding,  Elizabeth  Davis  could  have  inter- 
vened, or  made  her  chaim  available.  It  is  not  contended  that  the  trus- 
tees can  be  liable  both  to  her  and  the  judgment-creditor. 

Our  construction  of  the  statute  throws  no  hardship  whatever  upon 
the  person  who  obtains  the  first  equitable  charge ;  for,  if  he  uses  doe 
diligence  and  gives  immediate  notice  to  the  trustees,  his  title  is  com- 

(»}  S  &MI.  58. 
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plete  and  absolutely  secure ;  and  he  has  nothing  to  apprehend  from  a 
charging  order  afterwards  obtained  by  a  judgment-creditor,  any  more 
than  from  a  subsequent  equitable  charge  voluntarily  created  by  the 
debtor :  whereas  the  contrary  construction  seems  to  have  a  tendency  to 
encourage  laches  on  the  part  of  the  first  encumbrancer,  and,  by  keeping 
the  trustees  in  ignorance  of  charges  created  on  the  fund,  to  enable  the 
cestui  que  trust  to  commit  frauds  on  subsequent  encumbrancers.     The 
first  encumbrancer  may  suffer  (as  Elizabeth  Davis  does)  by  the  negli- 
gence of  a  solicitor  in  not  giving  notice  to  the  trustees :  but  for  this  the 
law  gives  a  remedy  by  action  against  the  solicitor,  in  which  damages 
arc  to  be  recovered  commensurate  to  the  loss  sustained.     The  defend- 
ant's counsel  mainly  relied  upon  the  great  case  of  Whitworth  v.  Gau- 
gain,  1  Phillips's  Ch.  R.  828, (a)  which  was  decided  by  that  very  eminent 
Judge,  Vice  Chancellor  Wigram,  was  a£Srmed  on  appeal  by  Lord  Chan- 
cellor Cottenham,  and  was  approved  of  by  Lord  St.  Leonards  when 
Lord  Chancellor  of  Ireland.    To  the  authority  of  that  case  we  implicitly 
bow ;  and  we  entirely  concur  in  the  reasoning  on  which  the  decision 
proceeded.     An  ^equitable  mortgagee  of  lands^  who  has  com-  r^^cQ 
pleted  his  equitable  title,  is  to  be  preferred  to  a  creditor  of  the  ^ 
mortgagor,  who,  without  notice  of  the  equitable  mortgage,  has,  subse- 
quently thereto,  recovered  judgment  against  the  mortgagor,  and  ob- 
tained actual  possession  of  the  lands  by  writ  of  elegit.     There,  certain 
bankers,  in  consideration  of  an  existing  debt,  and  of  a  farther  advance 
of  money  to  a  customer,  obtained  from  him  a  deposit  of  all  the  title 
deeds  of  certain  freehold  and  copyhold  lands  of  which  he  was  seised,  with 
a  written  memorandum,  signed  by  him,  regularly  charging  the  lands 
with  payment  of  the  whole  debt  and  interest.     Other  creditors  subse- 
quently recovered  judgments  against  him,  and,  under  sect.  13  of  stat. 
1  &  2  Vict.  c.  110,  sued  out  elegits,  under  which  the  sheriff  delivered 
to  them  the  whole  of  the  lands.     The  bankers  having  filed  a  bill  in 
Chancery,  praying  that  they  might  be  declared  to  have  an  equitable 
mortgage  upon  the  lands,  and  to  be  entitled  to  priority  over  the  elegits 
and  judgments,  they  prevailed.    But  why  ?    Because  they  would  have 
been  preferred  to  the  judgment-creditors,  if,  at  the  time  when  the  judg- 
ments were  recovered,  the  person  against  whom  the  judgments  were 
recovered  <<  had  by  writing  under  his  hand  agreed  to  charge"  the  lands 
with  the  amount  of  che  judgment  debts.     The  elegits  were  allowed  to 
have  the  same  operation,  and  no  more.     But  there  was  no  laches 
on  the  part  o^  the  equitable  mortgagees :  and,  before  the  judgments 
were  recovered,  their  equitable  title  was  perfect.     Wigram,  V.  C,  con- 
sidered that  the  memorandum,  coupled  with  the  debt  and  the  deposit  of 

{a)  AflSrming  tbo  jadgment  of  Wigrmm,  V.  C,  in  Whitwortli  «.  QsiigiiiDf  S  Hare,  410.    B— 
Whitworth  v.  Qaogaln,  Gr.  A  Ph.  325. 
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the  title  deed3,(a)  <<  created  as  perfect  an  equitable  charge  as  intention 
*7^^l  ^^^  ^^^  ^^^  possibly  create;"  that,  from  that  *time,  the  mort- 
gagor  became  trustee  for  the  mortgagees ;  and  that,  under  an 
execution  against  him  on  judgments  subsequently  obtained,  the  judg- 
ment-creditors could  not  take  for  their  own  benefit  that  which  was  in 
truth  the  property  of  the  cestui  que  trust.  Lord  Cottenham,  in  afiBrm- 
ing  the  decree,  observed  that(i)  «  by  the  equitable  mortgage  the  plain* 
tiffs  acquired  a  special  lien  upon  the  property;*'  and  that  they  had  as 
strong  an  interest  as  if  a  mortgage  had  been  executed.  Proceeding  on 
the  ground  that  the  title  of  the  equitable  mortgagees  was  complete,  he 
held  that  they  must  have  been  preferred  to  the  judgment-creditors,  in- 
dependently of  the  statute ;  and  that,  although  under  the  statute  the 
jadgments  operated  as  a  charge  upon  all  the  lands,  it  must  be  taken  as 
a  charge  subsequent  to  the  charge  before  created  by  the  equitable 
mortgage.  Indeed  such  effect  is  given  to  a  perfected  equitable  mort- 
gage that,  in  Casberd  v.  Attorney-General,  6  Price,  411,  it  was  allowed 
to  prevail  against  an  extent  at  the  suit  of  the  Grown.  But,  in  the  case 
at  bar,  on  account  of  the  gross  negligence  of  the  defendant,  the  equita- 
ble title  of  Elizabeth  Davis  had  not  been  completed  before  the  charging 
order,  and  notice  of  it  to  the  trustees.  She  has  an  equity  as  against 
Theodore  Williams,  the  mortgagor ;  but,  in  competition  with  the  judg- 
ment-creditors, who  have  a  charge  upon  the  fund  and  have  perfected 
their  title  to  it,  hers  is  not  an  equal  equity :  she  had  acquired  no  right, 
legal  or  equitable,  in  the  property ;  and,  there  being  no  privity  between 
her  and  the  trustees,  she  could  only  proceed  against  Theodore  Williams, 
her  debtor,  in  personam. 

^j'-j-^       *In  our  researches  upon  this  important  subject,  we  have  found 
-^  two  recent  cases  which  were  not  cited  at  the  bar,  but  which  are 
well  entitled  to  our  deliberate  consideration  before  we  pronounce  judg- 
ment. 

The  first  is  Brearcliff  r.  Dorrington,  4  De  G.  &  Sm.  122,  before  Vice 
Chancellor  Knight  Bruce.     A  testator  left  real  and  personal  property 
to  trustees,  to  be  sold  and  divided  among  children,  t  One  of  the  child* 
ren,  by  assignments  for  valuable  consideration,  created  charges  on  bis 
portion  ;  and  notice  of  each  of  these  assignments  was^  immediately  after 
its  execution,  given  to  the  trustees  of  the  will.     A  judgment  was  reco* 
vered  against  the  assignor.    A  sale  was  ordered  of  the  real  estate;  and 
the  proceeds  were  vested  in  the  three  per  cents.:  the  judgment-credit- 
or obtained  a  charging  order,  under  stat.  1  &  2  Vict.  c.  110,  s.  14, 
upon  the  share  of  the  assignor.    The  question  then  arose,  Which  should 
be  preferred,  the  assignees  or  the  judgment-creditor  ?     The  Vice  Chan- 
cellor decided  (we  think  most  properly)  in  favour  of  the  assignees.    They 
had  perfected  their  equitable  security  long  before  the  charging  order, 
;nd  a  new  charge,  then  created  by  the  debtor,  could  not  have  affected 

(a)  3  Hare,  4S4  (6)  1  Phmipt*!  Ch.  R.  729. 
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their  securkies.     If  the  parties  had  equal  equities,  priority  of  date  was 
to  determine  the  preference  between  them. 

The  case  came  exactly  within  the  principle  of  Whitworth  v.  Oangain, 
8  Hare,  416,  1  Phillips's  Ch.  B.  728.  But  the  Vice  Chancellor  is  re- 
ported to  have  said  obiter  :{a)  «I  doubt  very  much  whether"  the  judg- 
ment-creditor «is  entitled  to  all  the  same  rights  as  if  he  had  been  a 
purchaser  by  particular  ^contract  for  value.  He  is  not  in  this  r^pj'-t' 
situation."  He  claims  under  stat.  1  &  2  Vet.  c.  110,  s.  18.  "JT  ^ 
doubt  whether  this  provision  enables  him  to  obtain  more  than  his  debtor 
lad  at  the  time  fairly  to  dispose  of.  I  do  not,  however,  think  it  necessary 
to  decide  the  point.*'  Unfortunately  the  very  learned  Judge  does  not 
at  all  state  on  what  his  doubts  rested,  or  how  he  thought  that  this  con- 
struction could  be  put  upon  the  language  of  the  statute. 

A  still  later  case  is  Dunster  v.  Olengall,  S  Irish  Chan.  Rep.  47, 
before  the  Master  of  the  Rolls  in  Ireland.  His  Honour  there  decided 
that  an  equitable  mortgagee,  by  deposit  of  railway  shares,  is  entitled 
to  priority  over  a  prior  judgmen^t-creditor,  who,  subsequently  to  the 
mortgage,  has  obtained  an  order  charging  the  shares.  We  entirely 
concur  in  this  decision  ;  but  we  cannot  concur  in  the  reason  given  for 
it  by  tbe  learned  Judge.  On  22d  May,  1848,  Dunster  recovered  a 
judgment  against  Lord  Glengall.  In  Easter  Term,  1849,  Sargeant 
recovered  a  judgment  against  him ;  and  Lord  Glengall  deposited  with 
Sargeant,  by  way  of  collateral  security,  the  certificates  of  twenty  shares 
which  he  held  in  the  Waterford  and  Limerick  Railway  Company,  and,  at 
the  same  time,  signed  a  memorandum  by  which  he  declared  that  the 
shares  were  deposited  as  an  equitable  mortgage,  and  that  he  charged  the 
shares  with  the  sum  due  on  the  judgment.  On  2d  June,  1851,  an  order 
was  granted,  and  served  on  the  Railway  Company,  charging  the  shares 
with  the  sum  due  to  Dunster  on  his  judgment.  It  did  not  appear  that 
Sargeant  had  given  notice  to  the  Company  of  his  security.  Never- 
theless there  seems  no  doubt  that  Sargeant  was  entitled  to  pri- 
ority. No  *notice  to  the  Company  was  necessary  to  complete  r^i^^^ 
his  security.  Notice  is  only  required  when  a  charge  is  to  be  ^ 
created  byway  of  equitable  mortgage  on  an -equitable  interest,  and 
where  there  are  trustees  in  whom  the  legal  estate  is  vested.  The  shares 
belonged  to  Lord  Olengall ;  and  the  Company  were  not  bound  to  attend 
to  any  equitable  assignment  he  might  make  of  them,  or  any  encumbrance 
he  might  create  upon  them.  Here,  as  in  Whitworth  v.  Gaugain,  3 
Hare,  416,  1  Phillips's  Ch.  R.  728,  the  equitable  security  of  Sargeant 
was  complete  by  the  deposit  and  the  memorandum.  It  could  not  have 
been  prejudiced  by  a  subsequent  charge  created  by  Lord  Glengall,  of 
which  notice  was  given  to  the  Company ;  and  therefore  it  could  not  bo 
{rejudiced  by  the  subsequent  charging  order.    Nevertheless  his  Honour, 

(a)  4  De  Q«x  k  Sm.  133. 
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the  Master  of  the  Rolls,  is  reported,(a)  in  deciding  in  favour  of  Sar- 
geant,  to  have  considered  the  doubU  of  Lord  Justice  Knight  Bruce  as 
a  deliberate  opinion  that  the  judgment-creditor,  ivho  obtains  a  charging 
order,  can  obtain  no  more  under  it  "  than  his  debtor  had  at  the  tim 
fairly  to  dispose  of;*'  and  to  have  rested  his  decree  upon  that  opinion. 
After  citing  the  passage  from  the  judgment  in  Brearcliff  v.  Dorrington, 
4  De  Gex  &  Sm.  122,  above  mentioned,  his  Honour  proceeds  as  foUovs: 
«It  appears  to  me  that  the  opinion  thus  expressed  by  Sir  Knight 
Bruce  is  correct,  and  that  Lord  Glengall  having,  by  the  letter  of  the 
2d  February,  1851,  granted  an  equitable  charge  on  the  shares,  his  judg- 
ment-creditor did  not  obtain  by  the  charging  order  more  than  Lord 
Glengall  had  at  the  time  fairly  to  dispose  of  I  shall  therefore  affirm 
^-»^  the  Master's  order."     *  According  to  this  doctrine,  we  ought  to 

^  decide  in  the  present  case  in  favour  of  the  defendant ;  for,  irhen 
the  judgment  creditors  obtained  the  charging  order,  Theodore  Williams 
could  only  have  fairly  disposed  of  his  interest  in  the  stock  standing  in 
the  names  of  the  trustees,  subject  to  the  prior  charge  in  favour  of 
Elizabeth  Davis,  although  he  might  have  created  effectually  a  valid 
charge  in  favour  of  a  subsequent  encumbrancer  who  gave  notice  to  the 
trustees.  But,  with  the  most  sincere  respect  for  those  with  whom  ¥e 
differ,  we  are  bound  to  say,  for  the  reasons  we  have  given,  that  this 
doctrine  does  not  appear  to  us  to  carry  into  effect  the  expressed  inten- 
tion  of  the  Legislature.  It  must  be  borne  in  mind  that,  when  the 
remedy  against  the  person  of  the  debtor  was  greatly  abridged,  the  ob- 
ject of  Stat.  1  &  2  Vict.  c.  110  was,  not  only  to  make  the  judgment 
attach  on  property  not  before  bound  by  it,  but  also,  by  means  of  an 
order  to  be  obtained  from  the  Court,  or  a  judge,  to  give  the  creditor 
the  advantage  of  an  express  charge,  attended  with  peculiar  incidents. 
Among  these,  is  a  delay  of  one  year  before  the  creditor  can  seek  to 
obtain  the  benefit  of  a  charge,  created  under  sect.  18,  and  of  six  months 
before  he  can  seek  to  obtain  the  benefit  of  a  charge  created  under  sect. 
14.  Therefore  the  authorities  collected  in  5  Bacon's  Abridgment,  p* 
662,  Ed.  7,  Mortgage^  (E)  8,  to  which  we  were  referred,  and  the  rules 
respecting  what  may  be  taken  in  execution  under  a  judgment,  and  the 
respective  rights  of  judgment-creditors  without  any  specific  charge,  and 
others  with  a  specific  charge,  on  the  property  taken  in  execution,  can- 
not govern  us.  It  appears  to  us  that  the  Legislature  has  placed  the 
judgment-creditor,  who  has  obtained  the  charging  order,  exactly  in  the 
*7^A1  ^^^^  situation  as  if  the  debtor  had  at  that  *time  signed  an  instm- 

-^  ment,  giving  him  a  charge  upon  the  fund ;  and,  in  the  absence  of 
any  unfairness  on  the  part  of  the  judgment-creditor,  it  is  wholly  imma- 
terial to  him  whether  the  debtor,  if  he  had  created  this  charge,  would 
have  acted  fairly  or  unfairly  to  other  creditors.  We  have  only  further 
to  remark  that  we  put  exactly  the  same  construction  on  the  13th  and 

(o)  3  Iriih  Cb«ii.  Rep.  ML 
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on  the  14th  Bections  of  stat.  1  &  2  Vict.  c.  110,  which  are  both  framed 
on  the  same  principle,  so  as  in  extending  the  rights  and  remedies  of 
jadgment-creditors  to  protect  all  prior  interests  and  charges,  which 
have  not  been  left  defective  by  the  laches  of  those  in  whose  favoor  they 
were  created.  For  these  reasons  we  think  that,  in  this  case,  the 
damages,  arising  from  the  defendant's  negligence,  were  properly  esti* 
mated,  upon  the  supposition  that  the  plaintiffs  could  have  no  claim  to 
the  fund  in  question  till  the  charge  of  the  judgment-creditors  is  satis- 
fied: and  that  the  verdict  ought  not  to  be  disturbed. 

Eblb,  J. — Upon  this  rule,  the  question  raised  was,  Whether  the 
order  of  a  Judge,  charging  stock,  standing  in  the  name  of  a  trustee  in 
trust  for  the  judgment-debtor,  with  a  judgment  debt,  gave  priority  to 
the  judgment-creditor  over  a  prior  mortgagee  of  this  s^ock ;  the  mort- 
gagee not  having  given  notice  to  the  trustee  of  his  mortgage,  and  the 
judgment-creditor  not  having  notice  of  the  mortgage,  and  the  stock 
still  remaining  in  the  name  of  the  trustee.  The  answer  depends  upon 
Btat.  1  &  2  Vict.  c.  110,  s.  14,  giving  to  a  judgment-creditor  with  a  charg- 
ing order  all  such  remedies  as  he  would  have  been  entitled  to  if  such 
charge  had  been  made  in  his  favour  by  the  judgment-debtor. 

For  the  affirmative,  it  was  contended  that,  if  the  ^creditor  r^^rq 
had  received  a  charge  from  the  debtor,  and  had  given  notice  of  '- 
it  to  the  trustee,  without  having 'notice  of  the  mortgage,  he  would  have 
had  priority  over  the  mortgagee ;  and  that  the  giving  of  such  notice 
was  a  remedy  he  would  have  been  entitled  to :  therefore  a  judgment- 
creditor,  with  a  charging  order,  is  said  to  be  entitled  to  the  same 
remedy. 

For  the  negative,  it  was  contended  that  the  remedies  intended  by  the 
statute  were  remedies  against  the  debtor,  which'  would  make  his  interest 
in  the  stock  available  for  payment  of  the  debt,  and  which  would  arise 
upon  a  lawful  charge,  made  by  him  in  favour  of  the  creditor. 

The  debtor's  interest  only  is  charged ;  for  the  condition  in  the  statute 
for  the  charge  is,  that  there  should  be  stock  standing  in  the  name  of  a 
trustee,  in  trust  for  the  debtor ;  now,  if  the  debtor  has  already  assigned 
the  stock,  without  notice  to  the  trustee,  it  is  not  standing  in  trust  for 
him,  but  in  trust  for  the  assignee,  at  least  as  between  these  parties. 
The  assignee  could  at  any  time  compel  the  trustee  to  transfer  the  stock 
to  him :  and  neither  the  debtor  nor  the  trustee  could  resist  the  claim 
of  such  assignee  on  the  ground  that  he  had  given  no  notice  to  the 
trustee :  and  what  is  true  of  an  assignment  of  the  whole  stock  is  true 
of  a  partial  charge  thereon.  It  is  admitted  that  this  would  be  the 
effect  of  the  charging  order  upon  stock  standing  in  the  debtor's  name, 
and  equitably  mortgaged  by  him  before  the  charging  order.  The  equita- 
ble mortgagee  would  have  priority ;  for  the  debtor  would  be  trustee  of 
the  stock  for  him,  and  the  stock  would  not  be  standing  in  his  name  on 
his  own  behalf.  It  is  not  probable  that  the  Legislature  intended  to  give  a 
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»7^m  g^^**^^^  effect  to  the  border  upon  stock  standing  in  the  name  of  a 
-'  trustee  than  it  would  hare  upon  stock  standing  in  the  debtor'0 
name. 

Also,  the  charge  intended  by  the  statute  must  be  taken  to  be  a  law- 
ful  charge ;  for  it  is  not  to  be  supposed  that  the  Legislature  intended 
to  force  the  debtor  into  the  situation  of  a  breaker  of  the  law.  Now,  if 
the  debtor  made  a  lawful  charge  on  stock,  he  would  either  specify  his 
interest  therein  or  charge  it  subject  to  outstanding  encumbrances.  The 
compulsory  charge  by  a  judgment-creditor  is  analogous  to  a  charge 
expressed  to  be  on  such  interest  as  the  debtor  might  have ;  and,  if 
worded  in  that  way,  the  charge  would  give  no  right,  beyond  what  the 
debtor  had,  as  a  charge  so  worded  seems  to  be  notice,  to  the  creditor 
taking  it,  to  inquire.  The  second  charge  would  not  take  priority  over 
the  first,  unless  the  debtor  charged,  as  unencumbered,  that  which  was 
encumbered ;  if  he  did  so,  he  would  clearly  violate  the  law,  so  far  aa  to 
be  liable  to  an  action  of  tort  for  the  damage  arising  from  the  false  re> 
presentation.  If  he  asserted  expressly  that  it  was  unencumbered,  and 
obtained  the  advance  by  that  falsehood,  he  would  be  indictable  for  a 
false  pretence.  The  judgment-creditor,  therefore,  would  not  be  entitled 
to  priority  over  the  first  mortgagee,  if  the  charge  intended  in  sect.  U 
is  a  lawful  charge. 

Furthermore,  the  claim  to  take  the  stock  from  the  first  mortgagee  is, 
not  a  remedy  against  the  debtor,  for  he  has  lost  the  stock  in  any  event, 
but  a  remedy  against  the  first  mortgagee,  a  remedy  given  upon  the 
general  principle  for  deciding  which  of  two  innocent  claimants  shall 
suffer  by  the  fraud  of  a  third  party,  namely,  he  who  facilitated  the 

>7f^l1  ^^^^^-  ^^^^  ^  ^^^  doctrine  of  ^Loveridge  v.  Cooper,  3  Boss. 
^  1,  80.  Now,  a  judgment-creditor  is  in  no  analogy  with  a  second 
mortgagee  who  has  been  deceived  into  taking,  as  unencumbered,  a  seen* 
rity  that  was  encumbered.  The  judgment-creditor  has  trusted  to  do 
particular  security :  he  has  rights,  which  may  be  made  to  charge  all 
the  available  assets  of  the  debtor,  and,  among  the  rest,  his  stock ;  hot 
he  has  advanced  nothing  on  the  stock,  and  has  been  in  no  way  deceived 
in  respect  thereof:  and  the  judgment-debtor,  by  suffering  judgment,  has 
not  used  deception,  nor  been  guilty  of  any  fraud.  The  reason,  there- 
fore, for  giving  priority  to  a  second  mortgagee  over  the  first,  wholly  fails 
in  respect  of  a  judgment-creditor. 

The  previous  sections  making  other  assets  available  for  execution, 
and  creating  a  charge  thereon,  by  registering  the  judgment,  are  in  pari 
materia,  and  closely  analogous  to  the  section  in  question ;  no  reason 
can  be  assigned  why  a  charge,  created  on  stock  by  sect.  14,  should  be 
-a  charge  to  a  greater  extent,  or  entitling  to  any  other  right  under  the 
^'ame  of  remedy,  than  the  charge  on  interests  in  land  created  by  sect 
By  sect.  13  the  registered  judgment  is  to  entitle  to  the  same 

oodles  as  if  the  debtor,  having  power  to  charge,  had  agreed  to  charge. 
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There  the  charge  is  confined  to  the  power  which  the  debtor  had,  and 
does  not  extend  to  the  possibility  of  interest  which  a  fraudulent  mort- 
gagor may  give  rise  to  by  granting  a  second  mortgage  without  notice 
of  the  first,  in  which  case  no  interest  passes  from  the  mortgagor.  The 
authorities  support  this  view.  In  Brearcliff  v.  Dorrington,  4  De  G.  & 
Sm.  122,  Yice-Ghancellor  Knight  Bruce  expresses  an  opinion  that  sect. 
13  enables  the  debtor  to  charge  so  much,  only,  as  he  could  fairly  dis- 
pose *of.  Dunster  v.  Glengall,  3  Irish  Chan.  Rep.  47,  is  a  deci-  r^mf^n 
sion  accordingly  by  the  Master  of  the  Rolls  in  Ireland.  In  John-  ^ 
son  r.  Holdsworth,  1  Sim.  N.  S.  106,  Vice  Chancellor  Lord  Granworth, 
speaking  of  sect.  13,  says,  as  well  since  stat.  1  &  2  Vict.  c.  110,  as 
before,  a  judgment  is  an  equitable  lien  on  what  could  be  taken  by  elegit ; 
and  assets  equitably  mortgaged  could  not  be  taken  by  elegit.  In  Haw- 
kins V.  Gathercole,  1  Sim.  N.  S.  68,  74,  the  intention  of  the  Legisla- 
ture, in  1  &  2  Vict.  c.  110,  is  said  to  have  been,  to  create  a  charge  in 
all  property  which  by  any  process  of  execution  could  be  made  available 
for  the  judgment-creditor ;  which  indicates  the  same  limit.  In  Whit- 
worth  V.  Gaugain,  1  Phillips's  Ch.  R.  728,  8  Hare,  416,  the  judgment- 
creditor  is  held  not  to  have  the  right  of  a  purchaser  for  value  without 
notice  as  against  a  former  equitable  mortgagee.  In  Fury  v.  Smith,  1 
Hud.  k  Bro.  Irish  Reports,  785,  cited  in  Sugden  On  Vendors  and  Pur- 
chasers, 8d  vol.  p.  862  (10th  ed.),  p.  978,  11th  ed.,  it  was  held  that 
the  judgment-creditor  could  not  take  a  term,  by  elegit,  against  a  prior 
mortgage  thereof,  by  an  unregistered  deed,  in  a  registered  county.  la 
Langton  v.  Horton,  1  Hare,  549,  the  distinction  is  taken  that  an  equity^ 
imperfect  as  between  two  mortgagees,  may  be  perfect  as  between  mort- 
gagor and  mortgagee;  and,  if  the  judgment-creditor  has  the  rights  of 
the  judgment-debtor,  an  equity  perfect  against  the  debtor  is  perfect 
against  the  judgment-creditor.  Upon  this  review,  the  arguments  for  the 
negative  appear  to  me  to  preponderate.  And,  upon  the  words  of  the 
statute,  the  authorities,  and  the  reason  for  *the  law,  I  am  of  r^jni% 
opinion,  that  a  judgment-creditor  with  a  charging  order  on  stock  ^ 
does  not  become  entitled  to  it,  against  a  prior  mortgagee,  ^though  he 
has  given  no  notice  of  his  mortgage  to  the  trustee  of  the  stock.  If 
that  be  so,  the  direction  was  wrong,  and  the  rule  for  a  new  trial  should 
be  absolute.  Rule  dischai*""'  ^ 
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Tb«  jOBtioes  of  the  ooanty  of  L.  made  roles  for  regulating  the  payment  of  expenaee  attending 
the  gaol,  by  which  the  gaoler*!  ezpeneea  were  to  be  certified  by  two  yialting  jostioea,  and  then 
panl  by  the  oounty  treaaarer.  It  was  the  custom  to  allow  refreBbmente  at  the  Seesions,  and 
other  meeUnge  on  coanty  basineu,  held  at  the  Coart  House  in  the  gaol,  and  to  charge  them  ai 
part  of  the  expenaea  of  the  gaol.  A  public  inquiry,  not  connected  with  county  bueineea,  was 
held  at  the  Court  House.  Refreahmenta  were  furnished  to  those  who  attended.  Including  aome 
of  the  magiatratea  and  their  frienda  who  took  no  part  in  the  inquiry ;  the  two  visiting  jnsiicM 
directed  them  to  be  paid  for  by  the  treaaurer;  which  was  done.  At  the  ensuing  annual  Ses- 
■iona  in  September,  tbia  payment  waa  diaallowed  in  the  treaaurer'a  aceonnta ;  and  the  aeeownta^ 
so  altered,  were  tranamitted  to  the  Home  Office,  under  atat  15  A  16  Vict  c.  81,  s.  50.  Subse- 
quently, at  an  adjourned  annual  Beaaiona  in  the  enauing  year,  thia  diaallowance  waa  reseinded, 
and  the  payment  allowed.  There  waa  a  standing  order  at  Seasions  that  notice  abould  be  girta. 
before  any  motion  was  made  for  altering  or  reaoinding  any  reaolution  of  the  Court;  but  no 
notice  had  been  given  on  thia  occasion. 

The  orders  of  Sessions  having  been  brought  up  by  certiorari,  and  a  rule  granted  to  quaab  so  nndi 
as  allowed  this  payment: 

Held :  that  the  Sessions  had  no  power  to  allow  a  sum  already  disallowed  at  a  former  Sessions : 
that  the  payment  of  the  expenses  of  what  was  not  connected  with  county  business  was  illegal ; 
and  that  the  former  Sessions  were  bound  to  disallow  it:  and  that  the  direction  of  the  viaitiag 
justices  was  not  a  Judicial  order  which  the  treasurer  was  bound  to  obey.  And  the  rule  was 
made  absolute  to  quash  so  much  of  the  order  as  was  complained  of. 

Held,  also,  that  it  was  not  neoessaiy  to  include  the  diieetioa  of  the  visiting  Justioes  in  the  fetns 
to  the  oertiorarL 

Sir  F.  Theriger^  in  last  Term,  obtained  a  rule  calling  on  the  prose- 
cntors  to  show  cause  why  the  orders  or  resolutions  made  by  the  jnstices 
of  the  Coanty  Palatine  of  Lancaster,  at  the  Court  of  annual  Ses- 
sion of  the  peace  on  80th  June,  1858,  whereby  it  was  resolved  «<  that 
the  sum  of  58Z.  T«.  6cl.,  part  of  an  order  of  two  magistrates,  paid 
by  the  county  treasurer,  be  allowed  him  in  his  accounts,"  should  not  be 
quashed. 

*7fSdl      *^^  order  had  been  brought  up  by  certiorari,  on  the  affidavit 
-'  of  W.  A.  F.  Saunders,  Esq.,  a  justice  of  the  County  Palatine, 
from  which  the  following  facts  appeared. 

In  November,  1851,  an  inquiry  was  instituted  by  the  Earl  of  Carlisle, 
then  Chancellor  of  the  Duchy  of  Lancaster,  into  the  conduct  of  William 
Bamshay,  Esq.,  judge  of  the  county  court  of  Lancashire  holden  at 
Liverpool.(|0)  The  inquiry  was  conducted  at  Preston  in  Lancashire. 
The  visiting  justices  of  the  House  of  Correction  at  Preston  made  an 
order,  granting  the  use  of  the  Sessions  Court  House  at  Preston  for  the 
purposes  of  the  inquiry.  By  the  proceedings  great  numbers  of  persons 
were  attracted  to  the  Court,  including  several  justices  of  the  county, 
their  families  and  friends.  The  inquiry  continued  several  days :  and,  at 
the  instance  of  some  of  the  justices  who  attended  the  Court,  wine  and 
other  refreshments  were  supplied  to  them  and  their  families,  and  other 
persons  present.  The  amount,  which  was  582.  T«.  6{2.,  was  paid  by  the 
county  treasurer  out  of  the  county  rates,  under  an  order  of  two  visiting 
justices  of  the  House  of  Correction  at  Preston :  and  this  formed  part 
of  an  item  of  2872.  2«.  Sd.,  which  was  charged  by  the  treasurer,  in  the 

(a)  Stat  9  A  10  Vict.  o.  95,  s.  18.    Ex  parte  Bamshay,  Hilaiy  Vacation,  1861 
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Preston  House  of  Correction  accounts,  as  «<  Sessions  Expenses."  At  a 
general  session  bolden  by  adjournment  at  Preston  on  9th  September, 
1852,  the  treasurer's  account .  being  laid  before  the  justices,  it  was 
resolved :  <«  That  the  sum  of  532.  7«.  6(2.,  part  of  the  sum  of  287/.  28. 
od.j  charged  as  Sessions  Expenses  in  the  Preston  House  of  Correction 
accounts,  be  disallowed ;"  and  ^^  That,  subject  to  the  disallowance  of  the 
said  sum  of  532.  7«.  6<2.,  *the  said  accounts  be,  and  they  are  r-i^ni^R 
hereby,  allowed  accordingly."  *• 

The  sum  so  disallowed  was  the  sum  paid  by  the  treasurer  for  refresh- 
ments. An  abstract  of  the  county  accounts,  so  allowed  with  the  said 
exception,  was  afterwards  transmitted  by  the  clerk  of  the  peace  to  the 
Secretary  of  State  for  the  Home  Department ;  and  a  copy  laid  by  him 
before  Parliament.(a)  The  affidavit  set  forth  motions  made,  after  due 
notice  given,  at  successive  adjourned  annual  general  meetings  of  the 
Sessions,  down  to  and  including  a  session  holden  on  6th  April,  1853,  for 
rescinding  the  disallowance  of  the  582.  7«.  6c2. ;  none  of  which  was  suc- 
cessful. By  a  standing  order  adopted  at  an  adjourned  annual  Session 
holden  on  10th  April,  1850,  it  was  provided :  '^  That  no  proceedings  or 
resolution  of  the  Court  shall  be  altered  or  rescinded,  otherwise  than  by 
a  motion,  of  which  previous  notice  shall  be  given  and  inserted  in  the 
aummons  sent  to  each  justice  of  the  county."  In  the  summons  sent  for 
the  annual  Sessions  holden  on  80th  June,  1858,  the  following  notice  of 
motion  appeared :  ^^  That  the  county  treasurer  be  instructed  to  apply, 
through  the  deputy  clerk  of  the  peace's  office,  to  the  Court  of  Queen's 
Bench,  for  a  mandamus  against  this  Court,  to  show  cause  why  it  has 
refused  to  pass  his  accounts  for  the  year  ending  May,  1852,  he  having 
paid  them  according  to  the  orders  of  this  Court,  the  same  having  been 
audited  and  found  correct  by  the  auditor  and  general  finance  committee." 
The  motion  was  put  and  seconded;  but  an  amendment  was  put,  and 
seconded,  "*"''  That  the  sum  of  532.  7«.  6(2.,  part  of  an  order  of  r-i^^^r^ 
two  magistrates  paid  by  the  county  treasurer,  be  allowed  him  in  ^ 
his  accounts."  This  amendment  was  opposed  by  Mr.  Saunders,  but  was 
carried  by  a  majority  of  the  magistrates  present ;  and  a  resolution  in 
those  terms  was  entered  in  the  book  of  the  Sessions.  At  the  adjourned 
annual  session  holden  on  8th  December,  1858,  Mr.  Saunders,  in  pursu- 
ance of  notice  previously  given,  moved  that  the  amendment  was  in  vio- 
lation of  the  standing  order,  and  that  the  resolution  entered  was  void. 
The  motion  was  seconded ;  but  the  chairman  refused  to  put  it.  Mr. 
Saunders  further  deposed  that  he  had  always  opposed  the  allowance  of 
the  532.  7s.  6d. 

The  return  to  the  certiorari  included  the  order  of  80th  June,  1858, 
the  accounts  of  the  county  treasurer  as  far  as  related  to  the  Houses  of 
Correction  at  Preston  and  Kirkdale,  and  the  proceedings  at  the  Sessions 

(a)  Sect  15  A  16  Viot  e.  81,  i.  60. 
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holden  on  9th  September,  1852.     The  order  of  the  visitiiig  justicefl,  of 
28th  September,  1851,  after  mentioned,  was  not  returned. 

C.  M.  Wilson,  the  county  treasurer,  made  affidavit  in  opposition :  in 
which  he  deposed  that  there  was  no  House  of  Correction  for  Lancashire 
maintained  out  of  the  county  rate,  and  that  the  Houses  of  Correction 
at  Preston  and  Kirkdale  were  maintained  out  of  a  distinct  rate,  levied, 
not  on  the  county  at  large,  but  on  five  hundreds  thereof,  Lonsd&le, 
Amounderness,  Blackburn,  Leyland,  and  West  Derby,  and  were  used 
as  such  Houses  of  Correction  for  those  five  hundreds  only,     ^'hat  the 
rates  for  maintaining  the  House  of  Correction  at  Preston  had,  by  ancient 
usage,  been  assessed  by  the  justices,  in  quarter  sessions,  until  the  esta- 
*7(Vn  bl^^Gi^^  of  A  general  ^annual  session  in  1798,(a)  and,  since 
-^  then,  by  such  annual  session.     That,  until  1845,  these  rates  were 
payable  to  the  treasurer  of  the  House  of  Correction  at  Preston,  vho 
was  distinct  from  the  treasurer  of  the  county.     That,  at  the  annual 
January  session,  held  by  adjournment  on  22d  May,  1845,  it  was  resolved 
by  the  justices  that,  on  and  after  24th  June  then  next,  the  duties,  offices, 
authorities,  and  functions  of  all  treasurers  in  the  county,  except  the 
treasurer  for  the  lunatic  asylums,  be  transferred  to,  vested  in,  and  exe^ 
cuted  by,  the  county  treasurer.     And  that,  after  the  day  last  mentioned, 
the  rates  for  the  maintenance  of  the  House  of  Correction  at  P^ton 
were  made  payable  to  the  county  treasurer.     That  separate  aceonnts 
were  kept  of  them,  distinct  from  those  of  the  general  county  rates. 
^^  That,  for  a  long  series  of  years,  the  Quarter  and  General  Sessions  of 
the  Peace  for  the  county  of  Lancaster  have  been  held,  originally  or  bj 
adjournment,  at  the  Court  House  in  Preston,  within  and  forming  part 
of  the  House  of  Correction  there ;  and  the  business  arising  within  the 
several  hundreds  of  Amounderness,  Blackburn,  and  Leyland  has  usuaUj 
been  transacted  at  the  said  Sessions  holden  at  Preston ;  and  the  expenses 
attending  the  holding  of  such  Sessions  have  been  charged  as  part  of  the 
expenses  of  maintaining  the  said  House  of  Correction."    ^*  That,  for  a 
series  of  years  last,  the  business  at  Preston  sessions  has  been  heavy;" 
and  that  the  Court  of  Sessions,  in  order  to  expedite  the  business,  gene- 
rally sits  until  a  late  hour  of  the  day.    ^<  That,  in  order  to  do  this,  it  is 
found  necessary  to  allow  the  justices,  jurors,  and  witnesses  a  short  tine 
*7fiftl  ^^  *^®  middle  of  the  day  to  take  refreshment ;  *and  that,  in  order 
-^  to  save  all  unnecessary  delay,  it  has  been  long  found  more  exp^ 
dient  and  economical  to  provide  such  refreshments  for  the  justices  and 
jurors  in  or  close  to  the  court  house  than  to  leave  them  to  seek  it  for 
themselves  in  the  town  at  a  distance ;  the  cost  whereof  has  been  charged 
under  head  of  Sessions  Expenses,  and  has  been  included  in  the  charge 
of  maintaining  the  said  House  of  Correction."     ''  That  it  has  been  long 
customary,  at  meetings  of  the  justices  on  magisterial  business  in  the  said 
Court,  whenever  the  said  meetings  lasted  beyond  the  middle  of  the  daj, 

(a)  Stat.  38  Q.  3,  o.  ItUL,  loeal  and  p^nonal,  paUio.    B—  Met  3,  Aa 
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to  provide  refreshment  as  lanch  for  the  justices  attending  the  meetings.*' 
That  on  7th  July,  1851,  certain  rules  were  settled  by  the  visiting  justices 
of  prisons,  in  conjunction  with  the  general  finance  committee  and  the 
treasurer  of  the  county,  to  regulate  the  payment  of  moneys  by  the 
treasurer  for  the  services  of  the  gaols  and  houses  of  correction  at  Pres- 
ton and  other  places,  in  accordance  with  a  resolution  of  the  Court  of 
annual  session  holden  on  27th  June,  1850. 

The  affidavit  set  out  these  rules,  of  which  the  Sd  and  6th  were  as 
follows : 

^^  8.  That  estimates  of  the  pay  required  for  the  servants  of  the  gaols 
and  houses  of  correction,  and  for  contingencies,  be  prepared  monthly  by 
the  governors,  signed  by  them,  certified  by  two  visiting  justices,  or  the 
chairman  of  their  committee,  and  then  transmitted  by  the  governors  to 
the  treasurer  of  the  county.  The  governors  to  obtain  weekly  orders, 
signed  by  two  visiting  justices,  for  the  amounts  (the  last  to  include  extra 
days),  on  the  county  treasurer,  who  shall  make  arrangements  that  the 
same  be  paid  by  the  county  bankers  or  their  agents  when  presented." 

*«<6.  Bills  for  all  articles  and  provisions  furnished  to  the  r^^/tq 
gaols  or  houses  of  correction,  and  for  repairs,  alterations  and  '- 
contracts,  to  be  discharged  within  each  quarter :  the  quarters  for  this 
purpose  to  terminate  on  the  24th  day  of  August,  the  24th  day  of 
November,  the  24th  day  of  February,  and  the  24th  day  of  May. 
Separate  orders  for  each  tradesman  or  contractor  upon  the  county 
treasurer  being  obtained  by  the  governors,  and  handed  over  to  the 
proper  parties,  the  same  to  be  paid  by  the  bankers  in  Gke  manner  as 
the  orders  for  salaries,"  &c. 

To  carry  out  these  rules,  a  form  of  order  was  adopted  by  the  visiting 
justices,  and  agreed  to  be  used  by  them  when  drawing  upon  the  trea- 
surer. The  affidavit  set  out  the  form  in  blank.  The  order  of  28th 
November,  1851,  hereafter  set  out,  followed  this  form.(a) 

In  1851,  the  Chancellor  of  the  Duchy  of  Lancaster,  for  the  purpose 
of  the  inquiry  before  mentioned,  applied  to  the  visiting  justices  of  the 
Hoose  of  Correction  at  Preston  for  the  use  of  the  Court  House.  The 
said  justices,  at  a  meeting  holden  on  Ist  November,  1851,  came  to  the 
following  resolution :  <<  That  the  use  of  the  Court  House  b^  granted  to 
the  Chancellor  of  the  Duchy,  on  the  5th  instant  and  following  days ; 
and  that  the  governor  be  directed  to  make  all  necessary  arrangements." 

The  treasurer  deposed  that  «<  such  resolution,  as  this  deponent  is  now 
informed  and  verily  believes,  was  intended  and  understood  by  the  officers 
of  the  said  House  of  Correction  as  a  direction  to  them  to  make  the  like 
provision  as  was  usual  at  sessions ;  and,  accordingly,  refreshment  was 
provided  for  the  Chancellor,  his  ^assessor  and  secretary,  the  r^rrp^f% 
bar,  including  the  county  comrt  judge  concerned  in  the  inquiry  ^ 
and  his  counsel,  and  for  the  magistrates,  by  one  Richard  Brown,  by 

(a)  B—  note  (a)  p.  770. 
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direotion  of  the  officers  of  said  House  of  Correction.  That  the  expense 
of  such  refreshments,  as  this  deponent  is  informed,  but  of  which  at  the 
time  he  had  no  knowledge,  was  included  in  the  charge  of  those  provided 
at  sessions ;  and,  at  the  end  of  the  quarter  terminating  in  November,  an 
order  was  made  out  and  signed  by  two  visiting  justices,  to  wit,  John 
Bairstow  and  Richard  Newsham,  in  the  usual  form,  and  according  to 
the  rules,  in  manner  and  terms  following ;  that  is  to  saj : 

« Preston  Gaol. 
<  County  Palatine ") 

(L.  s.)  I  No.  [27]. 

of  Lancaster.    J 

<  To  the  treasurer  of  the  County. 

« Ton  are  hereby  required  to  pay  to  Mr.  [Richard  Brown],  of  [Pres- 
ton], the  sum  of  [802.  19«.  Oc2.],  for  [magistrates*  luncheons  supplied] 
this  establishment,  and  class  the  expenditure  under  the  head  of  [Seft- 
sions  Expenses]. 

« Dated  this  [28th]  day  of  [November],  18[51]. 

«£[80i.  19«.  Od.] 

rJohn  Bairstow      n  )    xr-  -^^      t    ^- 
liichard  Newaha  J  |   ^'"'*"'«  '^'"*'*'"'- 
<  Countersigned  [Richard  Brown]. 
<N.  B.  The  above  order  will  be  paid  by  The  Lancaster  Banking  Com- 
pany if  presented  (countersigned  by  the  party  in  whose  favour  it  is 
made)  on  or  before  the- [29th]  instant.'  "(a) 

i^jpf-in  *The  order  for  80Z.  19«.  was  handed  to  Brown,  and  by  him 
-'  presented  to  The  Lancaster  Banking  Company  and  paid  bj 
them,  without  the  personal  knowledge  or  interference  of  the  treasurer. 
The  payment  was  not  charged  against  the  county  rate,  nor  otherwise 
than  in  the  treasurer's  account  presented,  at  the  annual  session  holdea 
1st  July,  1852,  wherein,  under  the  head  of  «« Houses  of  Correction  st 
Preston  and  Eirkdale,"  was  the  item  <<  Sessions  Expenses,  287{.  2«. 
8(2.,"  which  included  the  charge  contained  in  the  order  of  the  ^'isiting 
justices ;  and  the  treasurer  credited  himself  with  the  item  as  a  charge 
to  be  paid  out  of  the  rate  levied  upon  the  five  hundreds.  Neither  the 
treasurer  nor  the  bankers  had  any  means  of  knowing  how  much  of  the 
amount  mentioned  in  the  order  was  for  expenses  connected  with  the 
Chancellor's  Court  or  the  inquiry.  But,  when  the  accounts  came  to  be 
considered  at  an  adjourned  annual  session,  held  on  9th  of  September, 
1852,  a  debate  took  place,  and  inquiry  was  made  how  much  of  the 
charge  arose  from  the  sitting  of  the  Chancellor  at  Preston :  and,  the 
governor  of  the  prison  having  stated  that  58L  1$,  ^d.  was  the  amount 
so  arising,  that  sum  was  disallowed.     Up  to  this  time,  the  treasurer 

(a)  This  was  in  the  form  mentioned,  ante,  p.  769.    TIfe  parti  abore  printed  between  bnebtt 
irore  inserted  in  the  blanki  in  the  form. 
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iras  in  utter  ignorance  of  such  item  having  been  included  in  the  said 
order  for  801,  19*. 

Jogeph  Kay  now  showed  cause. — The  order  of  30th  June,  1858,  can- 
not be  quashed  on  certiorari.  In  the  first  place  there  is  no  defect  on 
the  face  of  the  order,  nor  on  the  face  of  the  account  to  which  it  refers. 
The  affidavit  upon  which  the  certiorari  was  obtained  shows,  indeed, 
that  the  sum  of  287Z.  2s.  8(2.,  allowed  in  the  account  as  <<  Sessions  Ex- 
penses," includes  the  sum  of  582.  7«.  6(2.,  expended  upon  refreshments. 
As  a  distinct  *head  of  county  expenditure,  the  justices  had  r^ti^i^^ 
perhaps  no  power  to  allow  the  last  sum :  but  they  had  power  to  ^ 
review  the  item  of  <^  Sessions  Expenses ;"  and  it  is  not  competent  for 
this  Court  to  investigate  the  account,  and  inquire  whether,  or  in  what 
way,  the  sum  of  2872.  2«.  3d.  is  excessive.  The  order  of  the  visiting 
justices  is  not  brought  up;  and,  being  an  order  within  stat.  18  G.  2, 
c.  18,  s.  5,  and  more  than  six  months  having  elapsed,  it  could  not  be 
brought  up.  [Lord  Campbell,  C.  J. — The  argument  against  you  is 
that  the  two  justices  had  no  more  power  to  include  the  582.  7s.  6(2.  in 
the  Sessions  expenses  than  they  had  to  include  the  expenses  of  a  ball 
or  a  bulUbaiting.  Grompton,  J. — ^A  void  order  is  made  by  the  jus- 
tices, and  acted  upon  by  the  treasurer :  the  objection  is  to  this  being 
allowed  in  the  county  accounts :  why  need  the  void  order  be  brought 
up  ?]  Without  that,  the  Court  has  no  means  of  seeing  any  want  of 
jurisdiction  on  the  part  of  the  Sessions.  Mr.  Saunders,  the  applicant, 
is  himself  one  of  the  body  who  has  consented  to  the  authority  of  the 
two  justices  to  investigate  the  account.  [Cbompton,  J. — That  argu- 
ment, if  valid,  would  apply  equally  if  the  original  order  of  allowance 
had  been  brought  up.]  The  original  order  is  not  void :  it  is  simply 
erroneous  by  reason  of  excess.  In  fact  it  appears  from  the  treasurer's 
affidavit  that,  when  the  bankers  paid  the  802.  19«.,  he  did  not  know, 
and  had  no  means  of  knowing,  that  it  included  a  charge  for  refresh- 
ments. By  stat.  12  G.  2,  c.  29,  s.  7,  the  treasurer  is  to  lay  his  accounts 
before  the  justices  in  Sessions :  and,  by  sect.  9,  the  orders  of  the  justices, 
<«  made  at  their  respective  general  or  quarter  Sessions  to  such  treasurer 
or  treasurers,  shall  be  deemed  and  allowed  as  good  and  sufficient  re- 
leases, acquittances,  or  discharges,  in  any  Court  of  law  *or  r^^Mn 
equity,  to  all  intents  and  purposes  whatsoever."  The  several  ^ 
divisions  of  the  county,  as  appears  by  the  affidavit  in  answer,  have 
adopted  the  rules  under  which  these  accounts  have  been  investigated : 
the  payment  is  in  effect  the  act  of  the  Sessions,  not  of  the  treasurer. 
If  they  had,  under  these  circumstances,  no  power  to  re-open  the 
accounts  after  the  payment,  all  done  after  the  payment  is  a  nullity ; 
and  the  question  must  turn  on  the  original  order  of  allowance.  That 
is  not  before  the  Court:  and,  if  it  were,  this  Court  could  not  enter 
into  the  question  how  items,  good  on  the  face  of  the  accounts,  are  in 
fact  made  up. 
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Sir  F.  Thesiger  and  Cowling^  contril.(a) — It  seems  scarcely  disputed 
that  this  sum  of  532.  7«.  6(2.  was  expended  on  purposes  in  no  way  con- 
nected with  county  matters,  and  ought  not  to  be  paid  out  of  the  poUie 
stock  of  the  county :  but  it  is,  in  substance,  contended  that,  though 
the  payment  was  unjustifiable,  this  is  not  the  proper  way  to  remedy  the 
misapplication.     No  suggestion  is  made  as  to  what  other  course  is  to  be 
pursued  ;  and  it  appears  that  the  present  course  is  right.     By  stat.  12 
G.  2,  c.  29,  s.  6,  the  treasurer  of  the  county  is  to  pay  the  money  in 
his  hands  '« as  the  said  justices  at  their  respective  general  or  quarter 
sessious,  or  the  greater  part  of  them  then  and  there  assembled,  shall 
by  their  orders  from  time  to  time  direct  and  appoint,  for  the  uses  and 
purposes  of  the  said  recited  Acts,  and  for  any  other  uses  and  purposes 
^fjf^A-y  to  *which  the  public  stock  of  any  county,"  &c.,  «<i8  or  shall  be 
-'  applicable  by  law."    So  that  the  orders  must  be  made  in  general 
or  quarter  sessions,  and  must  be  for  legal  purposes.     What  is  called 
the  order  of  the  two  visiting  justices  was  neither  one  nor  the  other.   It 
was  by  two  justices,  and  was  for  «<  magistrates'  luncheons."     [Erle,  J. 
-»Do  you  wish  to  call  in  question  the  legality  of  allowing  out  of  the 
county  rate  such  refreshments  as  are  fairly  incident  to  the  transactioa 
of  county  business,  or  the  validity  of  the  system  by  which  in  this  large 
county  the  Sessions  delegate  to  a  small  number  of  visiting  justices  the 
superintendence  of  the  gaol  accounts  ?    Both  are  so  evidently  prac- 
tically beneficial  that  I  should  think  your  clients  would  not  wish  to 
disturb  the  practice.]     Certainly  not:  the  expenses  of  refreshments 
incident  to  county  business  are  not  objectionable ;  but  they  must  not 
be  made  the  means  of  covering  objectionable  expenses.     The  system 
by  which  the  visiting  justices  are  appointed  is  legal  as  well  as  conve- 
nient ;  but  it  has  been  misunderstood,  and  not  rightly  acted  upon.   The 
orders  which  are  to  justify  the  treasurer  must  be  made  by  the  Ses- 
6ion8.(6)    If  the  Sessions  themselves  make  an  order  for  an  illegal  pur- 
pose, it  is  no  justification  to  the  treasurer ;  Rex  v.  Williams,  3  B.  ft 
Aid.  215  (E.  G.  L.  R.  vol.  5) :  but  in  the  present  case  the  first  order, 
made  by  the  Sessions,  was  on  9th  September,  1852,  when  an  order  was 
made,  and  properly  made,  disallowing  this  expense ;  the  accounts  were 
then  audited,  and  transmitted  to  the  Home  Office,  under  stat.  15  k  16 
Vict.  c.  81,  s.  50.     After  that,  the  Sessions  had  no  further  jurisdic- 
^-(..^  tion :  and  the  order  now  complained  of,  made  *on  80th  June, 
^  1853,  was  wholly  without  jurisdiction,  even  if  due  notice  had 
been  given  of  the  motion.     It  is  argued,  however,  that  the  payment 
took  place  under  the  order  of  the  two  visiting  justices  made  on  28th 
November,  1851,  and  that  such  order  should  have  been  brought  up  on 

(a)  The  areomeot  in  rapport  of  the  rale  wm  heard,  and  the  jodgmenta  deltrered,  on  3d  Jase: 
the  Judges  woo  sat  on  May  31ft  were  Lord  Campbell,  C.  J.,  Erie  and  Cromptoo,  Ja. ;  on  Jose  3d 
Erie  and  Crompton,  Js.,  only.  Lord  Campbell,  C.  J.,  being  on  that  day  in  the  Court  of  CriAinal 
AppeaL 

(6)  See  atat  15  A  16  Viot.  o.  81,  i.  4S. 
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tbe  certiorari  within  six  months,  according  to  stat.  13  G.  2,  c.  18,  s.  5. 
But  the  Sessions  had  no  authority  to  delegate  their  power  to  any  two 
justices ;  nor  did  they  profess  to  do  so.  The  treasurer  is  responsible 
for  the  money  in  his  hands ;  if  he  pays  it  for  a  proper  purpose,  he  is 
nearly  sure  that  the  justices  at  Sessions  will  allow  his  accounts ;  but  he 
is  bound  to  see  at  his  peril  that  the  purposes  are  proper.  Then  the  Ses- 
sions here  directed  that  two  of  their  body  should  superintend  the  gaol, 
and  from  time  to  time  certify  that  the  expenses  are  proper.  Their 
certificates  are  not  orders,  which  the  treasurer  is  bound  to  obey,  but 
vouchers,  which,  when  produced  at  the  audit  of  his  accounts,  will 
satisfy  the  Sessions :  and  this  scheme  is  both  legal  and  convenient. 
But  a  mistake  has  been  made  in  carrying  out  the  system ;  for  the  form 
adopted,  instead  of  being,  as  it  ought  to  have  been,  a  certificate  to  the 
treasurer,  on  which  he  was,  subject  to  his  legal  responsibility,  to  pay, 
is  in  the  nature  of  a  check  upon  the  bankers,  to  be  paid  out  of  the 
county  fund.  That  is  both  illegal  and  improper ;  and,  but  for  that, 
the  difficulty  would  not  have  arisen.  Had  the  visiting  justices  sent  a 
certificate  that  these  expenses  were  incurr.ed  as  incidental  to  the  inquiry 
into  the  conduct  of  the  county  court  judge,  the  treasurer  would  at  once 
have  seen  that  the  visiting  justices  were  exceeding  the  authority  dele- 
gated to  them,  which  was  only  as  to  the  House  of  Correction.  But, 
even  if  the  Sessions  themselves  had  *made  an  order  to  pay  such  rn^fj^r^ 
expenses,  the  treasurer  was  bound  to  disobey  it ;  Bex  t;.  Wil-  '- 
liams,  3  B.  &  Aid.  215  (E.  C.  L.  B.  vol.  5). 

Erle,  J. — The  rule  must  be  absolute  to  quash  so  much  of  the  orders 
of  Sessions  as  is  complained  of. 

I  will  first  suppose  that  a  direct  application  had  been  made  to  the  Ses- 
sions, asking  them  to  order  the  payment  of  these  expenses,  and  that 
the  Sessions  had  made  an  order  on  the  treasurer  to  pay  them.  Now, 
as  I  understand  Bex  v.  Williams,  3  B.  &  Aid.  215  (E.  G.  L.  B.  vol.  5), 
an  order  to  pay  money  for  matters  not  connected  with  the  county  is 
one  which,  when  the  want  of  connexion  is  apparent  on  the  face  of  the 
order,  ought  not  to  be  obeyed  by  the  treasurer ;  and  the  payment  ought 
not,  if  made,  to  be  allowed.  In  the  present  case  it  is  not  argued  that 
these  expenses  are  such  as  ought  to  be  paid  out  of  the  county  rate  ;  but 
reliance  is  placed  on  the  order  of  the  two  visiting  justices,  which,  it  is 
said,  was  a  judicial  order,  binding  on  the  treasurer,  and  on  the  Sessions. 
It  appears  that  in  this  county  an  arrangement  has  been  made,  by  the 
Sessions,  for  regulating  the  payment  of  moneys  by  the  treasurer  for  the 
service  of  the  gaols ;  under  which  the  expenses  of  the  gaols  are  to  be, 
from  time  to  time,  certified  by  two  visiting  justices,  and  then  to  be  paid 
by  the  treasurer.  Now,  even  if  the  effect  of  this  arrangement  was  to 
give  to  the  two  visiting  justices  all  the  power  to  decide  on  the  allowance 
of  expenses,  which  the  Sessions  themselves  had,  and  assuming  that  such 
a  delegation  was  legal,  it  is  still  manifest  that  the  Sessions  could  not 
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give  the  yisiting  justices  a  greater  power  than  they  could  have  themselves 
^...-  exercised,  if  they  had  themselves  made  an  order,  as  was  *siip- 
-'  posed  by  me  in  the  beginning  of  my  judgment.  I  think,  how- 
ever, that  it  was  not  intended  to  invest  the  two  visiting  justices  with 
authority  to  allow  any  items.  They  were  deputed,  in  a  manner,  to 
advise  the  treasurer  as  to  what  payments  he  should  make ;  and  in  all 
probability  payments  which  they  directed  would  be  sanctioned  by  the 
Sessions.  But,  if  they  should  direct  an  illegal  payment,  and  that  fact 
is  brought  to  the  notice  of  the  Sessions  when  auditing  the  accounts, 
the  Sessions  are  bound,  notwithstanding  the  direction  of  the  visiting 
justices,  was  to  disallow  the  payment.  I  have  hitherto  proceeded  on  the 
supposition  that  the  Sessions  had  allowed  this  payment.  But,  in  fact, 
they  disallowed  it ;  and  the  year's  account,  with  this  item  disallowed, 
became  as  it  were  a  record  under  stat.  15  k  16  Vict.  c.  81,  s.  50;  so 
that  it  is  difficult,  to  see  how  any  subsequent  Sessions  could  open  up 
what  had  become  res  judicata.  Still  more  difficult  is  it,  in  my  mind,  to 
see  how  that  could  be  done  by  a  Sessions  which  took  upon  itself  to  dis- 
pense with  that  very  salutary  standing  order  requiring  notice  to  be  given. 
That,  if  there  were  no  other  objection  to  this  order,  would  make  it  at 
least  doubtful  whether  the  order  should  not  be  quashed ;  because  the 
Sessions  were  not  properly  constituted  to  entertain  the  question. 

Crompton,  J. — I  agree  that  the  order  must  be  quashed  for  two 
reasons. 

First :  I  think  that  the  Sessions,  in  1858,  had  no  power  to  interfere 
with  what  the  former  Sessions,  in  1852,  had  done  by  disallowing  (and 
in  this  case,  as  it  happens,  properly  disallowing)  a  payment.  It  would 
be  a  very  dangerous  practice  if  such  a  thing  were  suffered.  Items 
*77ftl  ^^^^^  ought  to  have  been  borne  by  *the  rate-payers  in  one  year 
^  might  be  thrown  on  the  rate-payers  in  another.  That  is  a 
sufficient  ground  for  making  this  rule  absolute.  But  I  should  have 
come  to  the  same  conclusion  if  the  first  Sessions,  when  passing  the 
treasurer's  accounts,  had  allowed,  instead  of  disallowing,  this  item. 
Passing  accounts  is  a  judicial  act ;  those  who  do  so  ought  to  examine, 
and  allow  or  disallow  according  to  law  :  and,  this  being  a  judicial  act, 
and  the  certiorari  not  being  taken  away,  we  are  bound,  if  it  appears 
that  an  illegal  item  has  been  passed,  to  grant  a  certiorari  and  to  quash 
the  illegal  allowance.  It  is  said  that  the  order  of  the  two  visiting 
justices  ought  to  have  been  brought  up  by  certiorari.  I  am  unable  to 
see  any  ground  for  that.  The  order  of  the  two  visiting  justices  could 
not  take  away  the  discretion  of  those  who  are  to  pass  the  treasurer's 
accounts;  and  the  rate-payers  therefore  were  not  affected  by  it.  The 
grievance  to  the  rate-payers  was  not  the  making  of  that  order  by  the 
visiting  justices,  but  the  order  of  Sessions  by  which  the  sum  passed 
into  the  accounts,  and  so  became  one  of  the  items  which  the  county  is 
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rated  to  pay.     Bat,  iD  effect,  that  which  is  called  an  order  of  the  two 
justices  was  not  an  order  on  the  treasurer,  hut  a  voucher  to  him. 

I  am  therefore  of  opinion  that  the  rule  should  be  absolute ;  because 
the  Sessions  had  no  power  to  interfere  with  the  disallowance  by  the 
former  Sessions,  and  because  that  disallowance  by  the  former  Sessions 
was  right.  Rule  absolute. 


*The  QUEEN  v.  ABNET,  and  Another.    May  31.      [*779 

Qvfvre,  Whether,  under  ttata.  58  G.  8,  e.  45,  60  G.  8,  e.  134,  a  rate  oan  be  laid  for  the  purpoie  of 

providing  additional  burying  groand  ? 
If  it  can,  still  a  single  rate,  laid  for  purposes  anthorised  by  these  Acts,  and  also  for  purposes  for 

vhieh  a  chnrch-rate  can  be  laid  only  at  oommon  law,  is  bad. 
Therefore,  where  a  rate  was  laid,  with  the  formalities  requisite  for  a  rate  under  the  statutes^  "  for 

and  towards  providing  necessary  additional  burial  ground''  for  a  parish,  "and  for  and  towards 

■pouting"  a  chapel,  and  the  magistrates  revised  to  issue  a  distress  warrant  for  non-payment, 

this  Court  refused  to  order  the  magistrates  to  issue  the  warrant 

G.  G.  MsREWETHER,  in  Easter  Term,  1858,  obtained  a  rule  calling 
on  William  Wootton  Abney  and  The  Reverend  John  Manuel  Echalaz, 
two  justices  of  Leicestershire,  and  on  William  Stinson,  to  show  cause 
why  the  said  two  justices  should  not  issue  a  warrant  for  distress  and 
sale  of  the  goods  and  chattels  of  the  said  W.  Stinson  to  levy  the  sum 
of  14«.  9^d.y  assessed  upon  him  by  a  church-rate  granted  for  the  parish 
of  Whitwick,  in  the  said  county,  on  17th  December  last,  and  the  sum 
of  10«.  for  costs,  adjudged  by  an  order  of  the  said  two  justices,  made 
12th  March  last,  to  be  paid  by  the  said  W.  Stinson  to  William  Bennett 
as  one  of  the  churchwardens  of  the  said  parish. 

The  rule  having  come  on  for  argument,  it  was  ordered,  by  consent, 
that  the  rule  should  be  enlarged,  and  that,  in  the  mean  time,  a  special 
case  should  be  stated  for  the  opinion  of  this  Court,  as  to  the  validity 
of  the  rate,  upon  objections  taken  before  the  said  justices :  the  church- 
wardens of  the  said  parish,  and  the  said  William  Stinson,  to  be  the 
parties  to  the  case. 

The  case  was,  in  substance,  as  follows. 

Upon  17th  December,  1852,  a  vestry  meeting  for  the  parish  of  Whit- 
wick was  held  in  the  accustomed  place,  in  pursuance  of  the  following 
notice. 

«« This  is  to  give  notice :  that  a  vestry  meeting  of  the  rate-payers  of 
three  townships  of  the  parish  of  Whitwick,  will  be  held  at  the  Infant 
School  Room  on  *Friday  the  17th  day  of  December  instant,  at  2  ri^^Je^f^ 
o'clock  in  the  afternoon,  to  determine  the  best  mode  of  provi-  ^ 
ding  additional  burial  ground  for  the  said  parish,  and  to  make  a  church- 
rate  for  that  purpose ;  and  also  for  the  draining  of  Saint  George's 
Chapel  Yard,  and  for  spouting  Saint  George's  Chapel,  Whitwick. 
December  11th,  1852. 

<<  Signed,         Williau  Bonnett,  Churchwarden. 

Francis  Mebxwethbb,  Yicar.' 
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The  above  notice  was  published,  as  directed  by  the  Act,  upon  the  door 
of  the  parish  church,  but  was  so  for  one  Sunday  only. 
*    At  this  meeting,  a  rate  was  granted  by  a  majority  of  the  rated  in- 
habitants present. 

The  rate  so  made  was  laid  as  follows.  <«  We,  the  churchwardens  zx^f 
other  parishioners  of  the  parish  of  Whitwick,  in  the  county  of  Leices 
ter,  whose  names  are  hereafter  subscribed,  in  pursuance  of  aresolutiot 
passed  at  the  vestry  meeting  duly  holden  the  17th  day  of  December, 
1852,  for  granting  a  rate  of  4^(2.  in  the  pound  for  and  towards  provi- 
ding necessary  additional  burial  ground  for  the  said  parish,  and  for  and 
towards  the  draining  of  Saint  George's  Chapel  Yard,  and  for  and  towards 
spouting  Saint  George's  Chapel  in  the  said  parish,  rate  and  tax  all  and 
every  the  inhabitants  and  parishioners,  and  other  rate-payers  of  tbe 
parish  aforesaid,  hereunder  mentioned,  to  the  said  rate  in  the  sums 
hereafter  mentioned.  Signed"  by  one  churchwarden,  the  vicar  (vbo 
was  chairman),  a  curate,  two  overseers,  and  another. 

The  rate  was  duly  allowed,  and  was,  during  the  month  of  Febrnarj, 
demanded  of  William  Stinson ;  and,  in  consequence  of  bis  refusal,  a 
summons  was  applied   for  and  obtained,  which  came  on  for  hearing 
before  two  justices  at  Ashby  de  la  Zouch,  March  12th,  1853. 
*7Ail       *Stinson,  with  his  attorney,  attended. 

-'  The  magistrates  decided  against  Stinson,  and  ordered  him  to 
pay  the  rate.  They,  however,  declined  to  issue  a  distress  warrant: 
and  the  above  rule  was  therefore  obtained  in  this  Court;  when  the  Court 
ordered  this  case  to  be  stated,  to  try  the  validity  of  the  rate. 

The  two  Church  Building  Acts  referred  to  are  58  G.  3,  c.  45,  ss.  59, 
60,  59  G.  3,  c.  134,  s.  24. 

The  question  for  the  opinion  of  the  Court  is,  Whether  the  rate  is 
good  as  against  the  objections  stated  above.(<i)  If  the  Court  shall  be 
of  opinion  in  the  affirmative,  then  it  is  agreed  that  the  rule  shall  be 
made  absolute,  the  rate  paid,  and  all  proceedings  stayed.  But,  if  the 
Court  shall  be  of  opinion  in  the  negative,  then  it  is  agreed  that  the 
rule  shall  be  discharged. 

C  (7.  Merewether^  in  support  of  the  application. — Three  objections 
are  made  to  the  rate :  first,  that,  under  stats.  58  G.  3,  c.  45,  59  G.  3, 
c.  134,  there  is  no  power  to  lay  a  rate  for  the  purpose  of  enlarging  the 
burial  ground ;  secondly,  that,  if  there  be  such  power,  notice  should 
have  been  given  on  two  Sundays.  Thirdly,  that  a  rate  for  such  par- 
pose,  if  authorized  by  statute,  cannot  be  joined  with  a  church-rate. 
(The  Court  having  pronounced  no  opinion  on  the  first  (i)  and  second (c) 
objections,  the  argument  as  to  them  is  omitted.)  As  to  the  third  objee- 

(a)  Tbe  case  contained  no  statement  of  objeotioni  except  m  in  tbe  text 
(6)  As  to  this,  reference  wm  made  to  eut  58  O.  3,  c.  45,  m.  59,  00,  01,  and  atat  59  6.S»fr 
134,  ss.  24,  25. 
(e)  Reference  waa  made  to  f  tat  60  G.  3,  c.  134,  i.  35. 
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tion,  if  the  vestry  have  power  to  lay  a  rate  for  each  purpose,  why  should 
they  not  lay  it  for  the  two  jointly  ?  Sect.  25  of  stat.  59  G.  3,  c.  184, 
under  which,  if  at  all,  the  rate  for  enlarging  *the  burial  ground  r^^r>n 
is  to  be  levied,  enacts  that  <(  every  such  rate  shall  be  made,  '- 
raised,  levied,  collected,  received,  and  accounted  for  in  like  manner,  and 
with  all  such  powers,  authorities,  provisoes,  and  regulations,  and  under 
and  subject  to  such  penalties  and  forfeitures  as  are  in  law  applicable 
to  the  making,  raising,  levying,  and  collecting  any  church-rate  in  any 
parish. 

BovUl^  contrL — (The  argument  as  to  the  first  and  second  objection 
is  omitted.)  Regina  v.  Byrom,  12  Q.  B.  321  (E.  C.  L.  B.  vol.  64),  is 
a  decisive  authority  in  favour  of  the  third  objection.  [Lord  Campbell, 
C.  J. — The  objection  which  there  appeared  on  the  face  of  the  rate, 
was  not  like  this.] 

(7.  Q-,  MerewetheTj  in  reply. — If  there  be  any  deficiency,  for  the 
supply  of  which  a  rate  may  be  made,  that  authorizes  a  general  rate. 
[Cromptox,  J. — The  determination,  as  to  diflferent  items,  might  be  dif- 
ferent :  and  the  preliminary  steps  vary,  in  time  and  other  particu- 
lars.] Here  nothing  appears  which  is  the  subject  of  a  common  law 
church-rate  except  the  spouting  Saint  Oeorge*s  Chapel.  [Lord  Camp- 
bell, C.  J. — That  item  may  be  larger  or  smaller :  but  it  cannot  be 
supplied  from  the  same  fund  as  the  providing  of  an  additional  burial 
ground.]     The  whole  is  the  subject  of  church-rate. 

Lord  Campbell,  C.  J. — I  should  be  sorry  to  decide  this  case  on  the 
first  objection.  At  present,  indeed,  I  see  no  sufficient  authority  for 
laying  a  rate  for  the  purpose  of  enlarging  the  burial  ground :  but  it  is 
not  impossible  that  some  authority  might  be  found  in  one  of  the  two 
Acts.  But,  as  to  the  third  objection,  I  have  no  *doubt.  The  ^4^700 
rate  for  the  purpose  of  spouting  the  chapel  is  a  church-rate,  au-  ^ 
thorized  by  common  law.  But  the  common  law  gives  no  power  to  rate 
for  the  purpose  of  enlarging  the  burial  ground.  It  is  very  proper  that 
there  should,  in  a  Christian  country,  be  some  power  of  providing  addi- 
tional means  of  sepulture  as  population  increases :  but  for  that  a  statute 
is  requisite.  Now,  here  the  statutes  prescribe  peculiar  modes  of  making 
the  rates  which  they  authorize ;  there  are  regulations  as  to  dissents, 
consents,  and  so  on,  of  which  none  apply  to  the  common  law  church- 
rates.  It  cannot,  therefore,  be  lawful  to  lay  on  one  rate  for  both  pur- 
poses :  and,  this  rate  being  thus  bad,  we  cannot  call  on  the  magistrates 
to  enforce  it. 

Erle,  J. — For  the  purpose  of  the  third  objection,  it  is  to  be  assumed 
that  the  statutes  give  power  to  lay  a  rate  for  the  purpose  of  providing 
additional  burying  ground.  But  then  this  is  a  rate  which  has  incidents 
different  to  those  of  a  common  law  church-rate :  and,  that  being  so,  the 
two  must  not  be  blended.     Whether  the  words  «  enlarging  or  otherwise 

VOL.  m.— 61  2  S 
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ezteDding  the  accommodation  in  the  then  existing  churches  or  chapels'Ya) 
comprehend  the  making  additions  to  the  burial  ground  is  a  matter  well 
worth  farther  inquiry.  I  find  that  2  stat.  35  Ed.  1,  recites  that  "  a 
church-jard  that  is  dedicated  is  the  soil  of  a  church." 

Gbomfton,  J. — I  do  not  see  how  there  can  be  one  good  rat«  for  com- 
mon law  purposes  and  also  for  those  of  the  Acts :  the  machinery  is 
altogether  different ;  a  rate  for  one  would  become  valid  long  before  a 
*7»11  ^^^®  ^^^  *^^^  other.  I  do  not  see  how  the  parishioners  can  gire 
-'  their  assents  or  dissents  under  the  common  process  for  laying  a 
church-rate. 

(No  fourth  Judge  was  present.)  Rule  dbcharged. 

(a)  Stet  68  G.  8,  o.  45,  i.  50.    See  tlw  itat  50  G.  8,  o.  134,  i.  25. 


The    QUEEN  v.   The    DERBYSHIRE,   STAFFORDSHIRE,   and 
WORCESTERSHIRE  Junction  Railway.     May  31. 

Under  seot  88  of  The  Companies  Gwises  Consolidation  Aet,  1845  (8  A  0  Viet  e.  16),  a  paitj 
whq  has  reooTered  Jodgmeni  agidnsi  a  company  it  not  precluded  from  iuning  execatioa 
against  the  shareholders  who  have  not  paid  np  for  their  shares,  though  lands  of  the  eompaay 
hare  been  delivered  on  elegit,  if  the  prooeeds  of  the  lands  be  inraflBcieni  to  satisfy  the  debt. 

Therefore,  in  sneh  a  case,  a  mandamus  issued  commanding  the  Company  to  give  the  creditor 
inspection  of  the  register  of  shareholders. 

Mandamus  to  The  Derbyshire,  Staffordshire,  and  Worcestershire 
Junction  Railway  Company.  The  writ  recited  that,  by  The  Derby- 
shire, Staffordshire,  and  Worcestershire  Junction  Railway  Act,  1847,(  a) 
the  Company  were  incorporated  by  the  name  before  mentioned,  and 
were  authorized  to  construct  the  railway  and  works  therein  mentioned : 
and,  by  the  said  Act,  it  was,  amongst  other  things,  enacted,  that  The 
Companies  Clauses  Consolidation  Act,  1845,  and  certain  other  Acts  of 
Parliament  should  be  incorporated  with,  and  form  part  of,  the  first- 
mentioned  Act.  That,  in  pursuance  of  the  powers  given  by  the  first- 
mentioned  Act,  and  the  said  Acts  incorporated  therewith,  the  Company 
had  taken  divers  proceedings  in  and  towards  the  execution  of  the  objects 
*7$)^l  ^^^  purposes  in  the  said  Acts  mentioned,  *and  had  raised  divers 
-^  sums  of  money  by  calls  on  the  several  persons  being  shareholders 
in  the  Company,  and  had  kept,  and  had  now,  in  their  custody,  posses- 
sion, or  control,  a  book  called  The  Register  of  Shareholders,  containing 
the  names  of  the  several  corporations  and  the  names  and  addresses  of 
the  several  persons  entitled  to  shares  in  the  said  Company,  and  the 
amounts  of  the  subscriptions  paid  upon  such  shares,  and  certain  other 
particulars  required  to  be  entered  therein  by  The  Companies  Clauses 

(a)  Stat  10  A  11  Viot  e.  ex.,  loeal  and  personal,  pohlio:  "To  aathorise  the  constraetioa  af 
A  railway  from  Gannoek  in  the  eonnty  of  Stafford  to  Uttozeter  in  the  same  oonnty,  to  join  Tha 
Korth  Staffordshire  Bailway  Potteries  Line,  hy  a  oompany  to  be  oalled  The  Derbyshire,  Staflbvd- 
ifairs^  and  WoioestMthire  Janotion  Bailway  Company*  (sie). 
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OonsolidatioD  Act,  1845.  Jhat  the  Company,  since  the  period  of  their 
incorporation,  had  incurred  divers  debts  to  divers  persons,  and,  in  parti- 
cular, a  certain  debt  to  one  John  Addison,  for  (to  wit)  15722. ;  for  which 
debt  an  action  was  heretofore,  to  wit,  on  13th  December,  1852,  brought 
by  J.  Addison  against  the  Company  in  the  Court  of  Exchequer ;  and  in 
which  action,  afterwards,  to  wit,  on  22d  June  last,  judgment  was 
recovered  and  signed  by  J.  Addison  against  the  Company  for  the  said 
sum  of  15722.  That  a  large,  &c.,  to  wit,  8002.,  was  now  due  and  pay- 
able under  the  said  judgment :  and  J.  Addison  was  and  is  entitled  to 
levy  the  same  by  execution  under  the  said  judgment.  That  J.  Addison 
had  endeavoured  to  levy  the  said  sum  of  8002.  against  the  property  and 
effects  of  the  Company,  and,  for  that  purpose,  had  issued  certain  writs 
of  execution  out  of  the  Court  of  Exchequer,  to  wit,  a  writ  of  fieri  facias, 
and  also  a  certain  writ  of  elegit,  against  the  Company,  and  had 
endeavoured  to  levy  the  last-mentioned  sum  on  the  said  respective 
inita,  but  had  wholly  failed  therein ;  and  there  hath  not  been,  and  can- 
not be,  found  sufficient  property  and  effects  of  the  Company  whereon  to 
levy  such  execution ;  and  the  said  8002.  still  remains  wholly  unpaid  and 
unsatisfied.  That  J.  ^Addison,  not  being  able  to  levy  any  such  r^rroo 
execution  against  the  property  and  effects  of  the  Company,  had  '- 
been  and  was  desirous  of  issuing  execution  against  the  shareholders  of 
the  Company,  to  the  extent  of  their  shares  respectively  in  the  capital 
of  the  Company  not  paid  up,  and  of  obtaining  an  order  of  the  Court  of 
Exchequer  for  that  purpose,  pursuant  to  the  provisions  of  the  said  last- 
mentioned  statute  in  that  behalf.  That  J.  Addison,  for  the  purpose  of 
obtaining  such  order  and  issuing  such  execution  as  last  aforesaid,  had 
been  and  was  desirous  of  inspecting  the  said  Register  of  Shareholders 
in  the  Company,  for  the  purpose  of  ascertaining  the  names  of  such 
shareholders,  and  the  amount  of  capital  remaining  to  be  paid  upon  their 
respective  shares.  That  the  Company  had  been  duly  required,  by  and 
on  behalf  of  J.  Addison,  to  produce  the  Register  to  him,  in  order  that 
lie  might  mspect  the  same  for  the  purpose  aforesaid ;  but  the  Company 
had  neglected  and  refused,  and  did  still  neglect  and  refuse,  to  produce 
the  same  to  him.  The  writ  then  commanded  the  Company  to  produce 
to  J.  Addison  the  Register,  and  allow  him  to  inspect  the  same  for  the 
purpose,  &c. ;  or  to  show  cause,  &c. 

Return.  <<  We,  The  Derbyshire,  Staffordshire,  and  Worcestershire 
Junction  Railway,  do  most  humbly  certify,"  &c.,  « that,  by  the  first 
statute  within  mentioned,  we  were  and  now  are  incorporated  by  the 
name  of  The  Derbyshire,  Staffordshire,  and  Worcestershire  Junction 
Railway,(a)  and  not  by  the  name  of  The  Derbyshire,  Staffordshire, 
and  Worcestershire  Junction  Railway  Company,  or  any  other  name 
whatsoever  than  the  said  name  of  The  Derbyshire,  Staffordshire,  and 

(a)  Stoi  10  A  11  Viot  o.  oz.  a.  4 
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»7«71  W^^J^c^stershire  *Junction  Railway.  And  we,  The  Derbyshire, 
^  Staffordshire,  and  Worcestershire  Junction  Railway,  do  further 
most  humbly  certify  and  return"  that  the  writ  of  elegit  mentioned  was 
a  writ  of  elegit  issued  by  J.  Addison  upon  the  judgment  recovered  by 
him  as  mentioned,  and  was  directed  to  the  sheriff  of  Staffordshire :  and 
that,  under  and  by  virtue  of  the  said  writ,  the  sheriff  before  the 
issuing  of  the  within  writ,  to  wit,  on  the  7th  January,  1854, 
duly  and  according  to  law  caused  to  be  delivered  to  J.  Addison, 
at  a  reasonable  price  and  extent  in  that  behalf,  divers,  to  wit,  five 
closes,  pieces,  or  parcels  of  land  situate  and  being  in  the  parish  of  Can* 
nock  in  the  said  county,  and  of  and  in  which  defendants  were  seised  in 
their  demesne  as  of  fee  at  the  time  of  entering  up  the  said  judgment, 
to  hold  to  him  and  his  assigns  according  to  the  form  of  the  statute  in 
Buch  case  made  and  provided,  until  the  sum  of  money  and  interest  in 
the  writ  of  elegit  mentioned  should  be  thereof  levied,  as  by  the  last- 
mentioned  writ  the  sheriff  was  commanded.  And  that  the  sheriff^  be- 
fore the  issuing  of  the  within  writ,  to  wit,  on  the  day  and  year  last 
aforesaid,  duly  returned  the  writ  of  elegit ;  as  by  the  said  last-men- 
tioned writ,  &c.,  will  more  fully  and  at  large  appear.  **  That  the  said 
execution,  so  levied  as  aforesaid,  has  not  been  in  any  way  reversed, 
annulled,  or  vacated,  but  still  remains  in  full  force  and  virtue :  and  that 
J.  Addison  has  not  been  evicted  from  the  said  closes,  pieces,  or  parcels 
of  land  so  delivered  to  him  as  aforesaid :  and  therefore  we  humbly  sub- 
mit to  our  Sovereign  Lady  the  Queen  that,  for  the  causes  aforesaid,  we 
ought  not  to  be  required  to  produce  to  the  said  J.  Addison  the  said 
Register  of  Shareholders,  and  allow  him  to  inspect  the  same,  as  by  the 
within  writ  we  are  commanded." 

*7^ftl      *^^^^9  ^7  J-  Addison.     That  the  several  closes  and  pieces  or 
•^  parcels  of  land  in  the  return  mentioned,  and  therein  alleged  to 
have  been  caused  to  be  delivered  to  J.  Addison,  by  the  sheriff  of  Staf- 
fordshire, were,  at  the  time  of  the  alleged  delivery  to  the  said  J.  Addi* 
son,  found  by  the  sheriff  to  be,  and  in  fact  were,  of  the  yearly  value  of 
10«.  in  the  whole,  and  no  more,  as  by  the  return  of  the  sheriff  to  the  writ 
of  elegit  will  more  fully  a{)pear.     That  the  yearly  interest  alone  upon 
the  said  judgment  debt  of  J.  Addison,  and  which  the  sheriff  was  com- 
manded to  levy  by  the  said  writ  of  elegit,  was  of  far  greater  amount 
than  the  entire  yearly  value  of  the  said  closes  and  pieces  or  parcels  of 
land.     That,  by  reason  of  such  insufficiency  of  value  of  the  said  closes 
and  pieces  and  parcels  of  land,  it  became  and  was  impossible  for  him  to 
levy  his  said  execution,  and  obtain  satisfaction  of  the  said  sum  of  money 
and  interest  in  the  writ  of  elegit  mentioned  from  and  out  of  the  lands 
of  the  Company.    And  J.  Addison,  in  consequence  thereof,  did  not 
enter  into  or  take  the  actual  possession  of  the  said  closes  and  pieces  or 
parcels  of  land,  or  any  of  them,  or  any  part  thereof;  nor  did  he  bring 
any  action  of  ejectment  for  the  recovery  of  the  actud  possession  there* 
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of,  or  of  any  part  thereof :  but  he  hath  wholly  declined  and  refused  so 
to  do.     Verification. 

Demurrer.     Joinder. 

Sugh  ffillj  for  the  defendants. — The  misnomer  makes  the  writ  bad ; 
Rex  V.  The  Mayor,  &c.,  of  Rippon,  2  Salk.  488.     [(?.  Eai/es,  for 
the  Grown,  prayed  that  the  writ  might  be  amended,  by  the  omission 
of  the  word  Company.    *The  Court  ordered  the  amendment  to  be  r^^i-c^Q 
made.]   The  other  question  arises  under  The  Companies  Clauses  *- 
Consolidation  Act,  1846  (8  &  9  Vict.  c.  16).     By  sect.  36,  « If  any  exe- 
cution, either  at  law  or  in  equity,  shall  have  been  issued  against  the  pro- 
perty or  effects  of  the  company,  and  if  there  cannot  be  found  sufficient 
whereon  to  levy  such  execution,  then  such  execution  may  be  issued  against 
any  of  the  shareholders  to  the  extent  of  their  shares  respectively  in  tho 
capital  of  the  company  not  then  paid  up :  provided  always,  that  no  such 
execution  shall  issue'*  except  on  motion  and  order  in  the  Court  where 
the  action,  &c.,  is  brought ;  (<  and  upon  such  motion  such  Court  may 
order  execution  to  issue  accordingly ;  and  for  the  purpose  of  ascertain- 
ing the  names  of  the  shareholders,  and  the  amount  of  capital  remaining 
to  be  paid  upon  their  respective  shares,  it  shall  be  lawful  for  any  per- 
son entitled  to  any  such  execution,  at  all  reasonable  times,  to  inspect 
the  register  of  shareholders  without  fee."     The  condition  precedent  to 
the  inspection  is  therefore  that  execution  shall  have  been  issued  against 
the  effects  of  the  Company,  and  the  impossibility  of  finding  <<  sufficient 
whereon  to  levy  such  execution."    But  here  an  elegit  has  issued ;  and 
the  land  has  been  delivered  to  the  creditor :  and,  after  elegit,  the  plain- 
tiff is  considered  in  law  to  be  fully  satisfied  by  the  proceeds  of  the  land. 
^<  When  the  plaintiff  has  execution  of  the  lands  of  the  defendant  and 
afterwards  the  lands  are  evicted,  there,  before  the  statute  of  32  H.  8,(a) 
he  should  not  have  any  new  execution,  for  the  execution  of  the  lands 
was  valuable  and  accounted  *in  law  for  a  satisfaction,  and  for  rn^rjofx 
avoiding  of  infiniteness  there  should  be  but  one  valuable  execu-  ^ 
tion  or  executions  with  satisfaction  at  the  common  law."    Blumfield's 
Case,  5  Rep.  86  b,  87  a.     And  the  same  principle  appears  from  Craw- 
ley V.  Lydgeat,  Cro.  Jac.  838,  Foster  v.  Jackson,  Hob.  52,  58,  59,  3 
Bac.  Abr.  393  (7th  ed.),  tit.  Uxeeution,  (D),  note  (1),  to  Underbill  v. 
Devereux,  2  Saund.  68  d.  (6th  ed.).     Crawley  v.  Lydgeat  is  a  very 
strong  case ;  there  was  no  actual  satisfaction :  the  lands  of  one  of  two 
joint  and  several  obligors  had  been  delivered  on  elegit  upon  an  action 
against  one ;  then  an  action  was  brought  against  the  other,  judgment 
recovered,  and  a  ca.  sa.  issued ;  and  the  Court  relieved  the  defendant 
in  the  second  action  upon  audit&  querela,  apparently  in  analogy  to  the 
law  which  prevails  in  case  of  a  release  to  one  of  two  joint  and  several 

(a)  Stat  32  H.  8,  o.  5,  gires  a  scire  faolai  for  the  residue  of  the  deht  where  lands  delirered  in 
exeeation  are  eyicted,  out  of  the  posaession  of  persons  holding  them  in  ezeontion,  before  the 
vholo  debt  is  levied. 

2s2 
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obligors. (a)  In  order  to  apply  sect.  86,  it  must  be  shown  what  sum  is 
owing :  but  that  cannot  be  done  where  lands  have  been  delivered  on 
elegit,  because  they  may  be  held  till  the  whole  debt  is  received.  If  a 
fi.  fa.  had  been  levied,  and  the  sheriff  had  returned  that  he  had  taken 
goods  which  remained  in  his  hands  for  want  of  buyers,  it  could  not  be 
said  that  execution  had  not  been  levied.  Under  stat.  7  6.  4,  c.  46,  s. 
13,  the  question  is  whether  a  party  applying  for  scire  facias  against 
shareholders  has  done  all  in  his  power  to  obtain  satisfaction,  but  inef- 
fectually ;  Harvey  v.  Scott,  11  Q.  B.  92  (E.  C.  L.  R.  vol.  63),  Field  v. 
Mackenzie,  4  Com.  B.  705  (E.  C.  L.  R.  vol.  56),  Dodgson  v.  Scott,  2 
Ezch.  457.t  ^^  elegit  would  not  be  necessary  to  show  this  where  the 
♦7Q11  ^^^^^  ^®^®  worthless:  *and  a  similar  reasoning  would  apply 
^  here :  so  that  the  creditor  has  himself  only  to  blame  for  the  diffi- 
culty in  which  ho  is  placed.  No  stress  can  be  fairly  laid  on  the  words 
«such  execution/'  in  sect.  86  of  The  Companies  Clauses  Consolidation 
Act,  1845. 

(7.  Hayeij  contrsL. — The  elegit  issued  in  consequence  of  a  doubt  which 
has  been  suggested,  in  the  Court  of  Exchequer,(ft)  whether  a  creditor 
of  a  Company  could  be  entitled  to  the  benefit  of  sect.  86,  before  taking 
out  elegit  against  any  land  which  the  Company  might  have.  Here  the 
debt  will  clearly  not  be  satisfied,  either  principal  or  interest,  from  the 
lands.  [Erle,  J. — We  can  hardly  decide  this  question  upon  the  ground 
of  what  may  seem  reasonable  or  not.  Suppose  10,000L  is  owing  from 
a  man,  and  he  is  taken  under  a  ca.  sa. ;  that  satisfies  all  in  law.]  The 
question  under  sect.  86  is,  Whether  there  can  «^be  found  sufficient 
whereon  to  levy  such  execution."  The  remedy  is  entirely  under  the 
statute :  of  course,  without  the  statute,  the  elegit  would  preclude  any 
other  execution.  [Crompton,  J. — Even  according  to  Mr.  ITtU  #  argu- 
ment, the  statutable  remedy  is  not  entirely  gone.  The  judgment  still 
stands ;  and  an  elegit  might  therefore  go  against  fresh  lands.]  ((7. 
Haye9  was  then  stopped  by  the  Court.) 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  prosecutor  is  en- 
titled to  the  remedy  which  he  seeks.  There  are  two  conditions  to  be 
fulfilled  before  a  creditor  proceeds  against  the  individual  shareholders : 
first,  that  <<any  execution"  shall  have  issued  against  the  property 
*79^1  *^^  ^^^  Company ;  secondly,  that  <<  there  cannot  be  found  snffi- 
*"■*  cient  whereon  to  levy  9uch  execution."  Now,  the  elegit  having 
issued,  can  there  be  found  sufficient  whereon  to  levy?  The  proceeds 
of  the  elegit  clearly  are  not  sufficient.  Both  conditions,  therefore,  are 
fulfilled ;  and  the  prosecutor  is  entitled  under  the  express  words  of  the 
statute. 

Erle,  J. — I  also  am  of  opinion  that  we  ought  to  give  judgment  for 

(a)  6  Bae.  Abr.  627  (ed.  7),  RtUtut,  (G). 

(6)  The  rererenoe  \b  probably  to  BoBtriok  v,  Derbyihire,  Stoffordshire,  aod  Woroecter  Juctiai 
Railway  Company,  9  Exch.  149.  f 
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the  prosecutor.  That  clearly  furthers  the  intention  of  the  statute, 
^hich  is,  that  the  attempt  should  first  be  made  to  obtain  satisfaction 
from  the  property  of  the  company,  and,  that  failing,  satisfaction  should 
be  had  from  such  shareholders  as  have  not  paid  up  for  their  shares. 
There  is  therefore  to  be  a  thorough  examination  whether  the  company 
has  any  funds  to  satisfy  the  judgment ;  and  that  has  been  done  here. 
I  am  glad  that  no  technical  objection  intervenes  to  prevent  us  from 
giving  effect  to  the  intention  of  the  Legislature.  Another  elegit 
might  issue ;  the  prosecutor  is  therefore  a  <<  person  entitled  to  any  such 
execution." 

Grompton,  J. — I  think  we  ought  to  import  no  technicalities  into 
the  operation  of  the  statute.  The  provision  is  new.  The  creditor  is 
first  to  see  what  he  can  get  from  the  Company;  if  he  cannot  get 
enough  to  satisfy  his  debt,  a  fresh  remedy  is  given ;  but  it  is  not  a 
fresh  execution.  I  see  no  reason  for  applying  the  old  technical  rules 
to  such  a  case. 

(No  fourth  Judge  was  present.)  Judgment  for  the  Crown. 


*Tbe  Churchwardens  and  Overseers  of  the  Poor  of  the  Parish  of 
St.  ANNE,  WESTMINSTER,  v.  The  LINNEAN  SOCIETY 
of  LONDON.    MayZl.     . 
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The  Linneiia  Society  of  London  was  ineorporated  by  Royal  charter  for  the  eoltlTation  of  the 
eeienee  of  natural  history  in  aU  its  brmnohet,  and  more  eipeoiaUy  of  the  natural  hiatory  of 
Great  Britain  and  Ireland. 

It  was  supported  by  admission  fees  and  eontribntions  of  ita  own  fellows,  who  entered  into  aa 
engagement  to  make  the  payments,  and  were  liable  to  ejection  for  non-payment.  The.fellows 
were  entitled  to  receive  copies  of  the  published  transactions. 

Held,  that  Uie  Society  was  exempt  from  rate,  in  respect  of  premises  occupied  for  their  business^ 
under  stat  6  A  7  Vict  e.  36,  s.  1,  as  being  instituted  for  purposes  of  science  ezoluslTely,  and 
supported  by  annual  Toluntaiy  contributions;  Crompton,  J.,  hesitating  as  to  the  question 
whether  the  payments  were  Tolontary.  * 

The  Society  let  off  some  rooms  of  the  house  in  which  they  transacted  their  business  to  B.,  the 
occupier  of  the  adjacent  house,  granting  him  also  free  use  of  the  hall  and  staircase  and  pass- 
ages of  their  house.  Held,  that  this  did  not  make  the  Society  rateable  for  the  rooms  which 
they  occupied  for  the  purposes  of  the  institution. 

The  librarian  and  porter,  whose  attendance  in  the  house  was  necessary  for  the  purposes  of  the 
institntioD,  occupied  rooms  in  the  part  of  the  house  retained  by  the  Society,  and  in  considera- 
tion thereof,  received  less  salary.  Held,  tiiat  the  Society  were  occupiers  of  these  rooms,  for 
the  purposes  of  the  institution,  and  that  no  rate  could  be  laid  in  respect  of  such  rooms. 

On  24th  March,  1853,  a  rate  for  the  relief  of  the  poor  was  made  and 
allowed  by  a  magistrate  acting  for  the  Liberty  of  Westminster  for  the 
above  parish,  in  which  the  Linnean  Society  was  assessed  for  the  house 
No.  32,  Soho  Square,  as  below 


Name  of  Occupier. 

Description  of 
Property  rated. 

Name  of  situation  of 
Property. 

Rateable  value. 

Ziinnean  Society. 
Robert  Brown. 

House. 
House. 

32,  Soho  Square. 
17,  Dean  Street 

£124. 
60. 
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The  Linnean  Society  having  objected  to  this  rate,  a  case  was  sub- 
mitted to  this  Coart,  under  stat.  12  &  13  Vict.  c.  45,  s.  11,  which,  in 
substance,  was  as  follows. 

The  Society  claims  exemption  from  rate,  on  the  ground  that  it  comes 
within  Stat.  6  &  7  Vict.  c.  86. 

♦7Q41       *^^  Society  was  incorporated  by  a  Royal  charter,  dated  26th 
-*  March,  1802,  for  the  purposes  therein  mentioned,  and  has  been 
conducted  in  conformity  with  the  provisions  of  that  charter  unless  the 
facts  stated  in  this  case  are  inconsistent  with  such  purposes. 

A  printed  copy  of  this  charter,  together  with  all  its  by-laws,  accom- 
panied the  case,  and  was  to  be  taken  as  part  of  it. 

The  charter  recited  that  several  of  the  King's  subjects  <<  are  desirous 
of  forming  a  society  for  the  cultivation  of  the  science  of  natural  history 
in  all  its  branches,  and  more  especially  of  the  natural  history  of  Grreat 
Britain  and  Ireland,  and,  having  subscribed  considerable  sums  of  money 
for  that  purpose,  have  humbly  besought  Us  to  grant  unto  them,  and  such 
other  persons  as  shall  be  approved  and  elected,  as  hereinafter  is  men- 
tioned. Our  Royal  charter  of  incorporation  for  the  purposes  aforesaid.*' 
The  charter  then  incorporated  certain  persons  (namtd)  by  the  name  of 
The  Linnean  Society  of  London,  with  an  indefinite  number  of  fellows 
(the  first  fellows  were  named),  w^ith  a  council  of  fifteen  of  the  fellows, 
and  with  officers  designated  in  the  charter.    Power  for  appointing  fresh 
officers  and  electing  and  removing  fellows  and  members  were  given : 
<<  and  that  the  council  hereby  appointed,  and  the  council  of  the  said 
Society  for  the  time  being,  or  any  five  or  more  of  them,  all  the  mem- 
bers thereof  having  been  first  duly  summoned  to  attend  the  meetings 
thereof,  shall  and  may  have  power,  according  to  the  beet  of  their  judg- 
ment and  discretion,  to  make  and  establish  such  by-laws  as  they  shall 
deem  useful  and  necessary  for  the  regulation  of  the  said  Society,  and 
*7Q*\1  ^^  ^^^  estate,  goods,  and  business  ^thereof ;  and  for  fixing  and 
^  determining  the  times  and  places  of  meeting  of  the  said  Society, 
and  also  the  times,  place,  and  manner  of  electing,  appointing,  and  re- 
moving all  fellows,  honorary  members,  foreign  members,  and  associates, 
of  the  said  Society,  and  all  such  subordinate  officers,  attendants,  and 
servants,  as  shall  be  deemed  necessary  or  useful  for  the  said  Society ; 
and  also  for  filling  up,  from  time  to  time,  any  vacancies  which  msy 
happen  by  death,  removal,  or  otherwise,  in  any  of  the  offices  or  appoint- 
ments constituted  or  established  for  the  execution  of  the  business  and 
concerns  of  the  said  Society ;  and  for  regulating  and  ascertaining  the 
qualifications  of  persons  to  become  fellows,  honorary  members,  foreigQ 
members,  and  associates,  of  the  said  Society  respectively,  and  also  the 
sum  and  sums  of  money  to  be  paid  by  them  respectively,  whether  upoa 
admission  or  otherwise,  towards  carrying  on  the  purposes  of  the  said 
Society ;  and  such  by-laws,  from  time  to  time,  to  vary,  alter,  or  revoke, 
end  make  such  new  and  other  by-laws  as  they  shall  think  most  useful 
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and  expedient,  so  that  the  same  be  not  repugnant  to  these  presents,  or 
to  the  laws  of  this  Our  Realm."  Regulations  were  added  as  to  the 
mode  of  making,  altering,  and  repealing  by-laws. 

The  parts  of  the  by-laws  material  to  the  argument  and  judgment,  and 
not  mentioned  in  the  body  of  the  case,  were  the  following. 

Chapter  I. 

**  Section  I.  Every  fellow  who  intends  to  propose  any  person  to  be  a 
fellow  of  the  Society,  shall,  before  such  person  be  proposed,  make  known 
to  him  the  nature  of  the  obligation  into  which  he  is  to  enter,  in  the  event 
of  his  being  elected ;  and  also  the  sum  which  is  to  be  paid  for  admission 
money,  the  rate  of  annual  payments,  *and  the  sum  to  be  paid  in  r^^i^q/i 
lieu  of  annual  payments,  for  the  use  of  the  Society."  ^ 

"  VII.  No  person  elected  shall  be  admitted  a  fellow  of  the  Society, 
nnt3  he  shall  have  paid  his  admission  fee,  and  signed  the  usual  obliga- 
tion for  the  payment  of  yearly  contributions,  or  paid  the  sum  appointed 
in  lieu  of  such  contributions." 

''  X.  No  person  shall  be  deemed  an  actual  fellow  of  the  Society,  nor 
shall  the  name  of  any  person  be  printed  in  the  annual  list  of  the  fellows 
of  the  Society,  until  such  person  shall  have  paid  his  admission  fee,  and 
signed  the  usual  obligation  for  the  payment  of  annual  contributions,  or 
paid  the  sum  appointed  in  lieu  of  such  contributions ;  and  no  such  per- 
son shall  have  liberty  to  vote  at  any  election  or  meeting  of  the  Society, 
before  he  shall  have  been  admitted  as  directed  in  the  preceding  section." 

Chapter  II. 

"  Sect.  I.  All  fellows  elected  on  or  before  the  twenty-fourth  day  of 
May,  1802,  who  have  already  paid  their  admission  fees,  but  have  not 
paid  the  sum  of  ten  guineas  at  one  payment,  in  lieu  of  all  annual  con- 
tributions, shall  pay  to  the  use  of  the  Society  the  annual  sum  of  one 
guinea;  the  first  payment  to  become  due  on  the  24th  day  of  May,  1803. 
Provided,  however,  that  every  such  fellow  may,  at  any  time,  compound 
for  all  future  annual  payments  by  paying  the  said  sum  of  ten  guineas, 
including  the  annual  guinea  which  may  be  due  at  the  time  such  compo- 
sition shall  be  paid." 

Sects.  IL,  III.,  IV.,  v.,  make  provisions  for  the  payments  of  admis- 
sion fees,  annual  contributions,  or  compositions,  in  the  cases  of  fellows 
elected  at  times  later  than  24th  May,  1802. 

*"VI.  All  yearly  contributions  shall  be  considered  due  and  p^p^qiy 
payable  at  each  anniversary  meeting  for  the  year  preceding ;  but  ^ 
no  fellow  elected  on  or  after  the  first  day  of  February  in  any  year,  shall 
pay  the  annual  contribution  at  the  anniversary  meeting  which  shall 
immediately  follow  his  election." 

"  VII.  If  any  fellow  paying  yearly  contributions  should  fail  to  bring, 
or  send  in  the  same  to  the  treasurer,  within  twelve  months  after  each 
anniversary  meeting,  unless  the  said  payment  be  remitted  in  whole  or  in 
part  by  special  order  of  the  council,  his  obligation  shall  be  put  in  suit 
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for  the  recovery  thereof,  and  he  shall  be  liable  to  ejection  from  the 
Society ;  upon  which  the  council  shall  proceed  as  they  may  see  cause/' 

Chapter  VI. 

"  Section  II.  No  fellow  shall  be  understood  to  have  withdrawn  him- 
self from  the  Society,  until  he  shall  have  signified  such  his  intention  by 
letter,  under  his  hand,  addressed  to  the  president ;  and  if  such  letter  be 
not  left  at  the  apartments  of  the  Society,  between  the  twenty-fourth 
day  of  May  in  any  year  and  the  first  day  of  February  next  following, 
the  contribution  of  such  fellow  shall  be  understood  to  be  continued  for 
the  whole  of  the  year  in  which  he  shall  have  so  withdrawn  himself." 

Chapter  XV. 

^'  Sect.  I.  The  transactions  of  the  Society  shall  be  printed  at  such 
times,  and  in  such  manner,  as  the  council  for  the  time  being  shall  direct, 
at  the  sole  charge,  and  for  the  sole  use  and  benefit  of  the  Society." 

^'  II.  Every  fellow,  whose  payments  to  the  Society  shall  have  been 

*7Qft1  P^^^  ^P  ^^  ^^®  ^™^  ^^  publication  of  *each  volume  of  the  Society's 
^  transactions,  shall  be  entitled  to  one  copy  of  such  volume ;  but 
no  fellow  who  shall  not  have  paid  the  sum  appointed  in  lieu  of  all  annual 
payments,  or  paid  at  least  one  yearly  contribution  at  the  time  of  publi- 
cation^ shall  be  considered  as  entitled  thereto." 

The  Society  was  duly  certified,  by  the  barrister  authorized  for  that 
purpose,  to  be  entitled  to  the  benefit  of  the  statute.  The  by-laws  of 
the  Society  provide  that  it  shall  not  make  any  dividend,  gift,  division, 
or  bonus  in  money  unto  or  between  any  of  its  members,  and  have  also 
been  duly  certified. 

The  officers  of  the  Society  are  a  president,  a  treasurer,  a  secretary,  a 
clerk,  librarian,  and  housekeeper,  and  a  porter. 

The  business  of  the  Society  is  managed  by  the  president  and  such 
fellows  as  are  members  of  the  council  in  the  manner  prescribed  in  chap- 
ter xrv.  of  the  by-laws :  and  meetings  are  held  periodically,  at  which 
papers  regarding  natural  history  are  read  and  discussed ;  and  such  of 
them  as  it  is  the  sense  of  a  standing  committee  of  the  Society  should  be 
published  (by-law,  chap.  XIY.),  are  printed  in  their  transactions. 

Between  300  and  400  copies  of  the  transactions  are  circulated  amongst 
the  fellows.  Others  are  sold  to  the  public.  And  about  50  other  copies 
are  gratuitously  distributed  amongst  other  institutions  both  at  home  and 
abroad.  The  printing,  publication,  and  sale  of  these  transactions  do 
not  defray  their  own  expenses ;  and  the  only  object  of  the  Society,  in 
so  selling,  is  to  reduce  the  expenses  incurred  by  them  in  such  printing, 
publication,  and  sale. 

*7QQ1  *Some  of  the  fellows  pay  annual  contributions.  Others  pay 
^  the  sum  appointed  in  lieu  of  annual  contributions.  The  Society 
is  partly  supported  by  these  several  contributions.  No  contribution  or 
payment  of  any  kind  is  made  by  honorary  members,  foreign  memberSy 
or  associates. 
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The  fellows  are  entitled  to  have  gratis  a  copy  of  all  those  transactions 
irhich  are  published  sabsequentlj  to  their  having  paid  the  first  annual 
Bubscription,  or  the  sum  in  lieu  of  all  annual  contributions.  The  trans- 
actions are  published  bj  Longman  &  Co.,  booksellers,  who  sell  them  to 
the  public  by  commission,  at  a  fixed  price,  making  to  the  purchaser,  if 
he  be  a  bookseller,  the  usual  allowance  of  25  per  cent.  Other  copies 
of  these  publications  are  kept  at  the  Society's  house  for  sale,  where  they 
may  be  purchased  by  the  public  on  the  same  terms  as  if  bought  at 
Longman  k  Co's!  But  all  those  fellows  who  may  wish  to  have  those 
Tolomes  which  may  have  been  published  before  they  became  subscribers 
are  allowed  the  booksellers*  privilege  of  purchasing  them  at  a  reduction 
of  25  per  cent.  The  only  object  in  making  an  allowance  to  fellows  on 
the  purchase  of  volumes  or  parts  of  the  transactions  is  to  enable  them 
to  purchase  at  a  reduced  price  those  volumes  or  parts  which  were  pub- 
lished before  their  admission  as  fellows. 

The  clerk,  librarian,  and  housekeeper  of  the  Society  occupies,  as  his 
dwelling,  two  rooms  within  the  house.  No.  32  Soho  Square,  and  wholly 
lives  there.  The  library,  museum,  and  other  matters  of  the  Society 
under  the  care  of  this  officer  are  very  valuable.  The  porter  of  the 
Society  also  dwells  in  the  house  No.  82.  And  it  is  admitted  by  the 
parish  officers  that  it  is  convenient  *and  reasonably  necessary  r^orvrx 
that  the  porter  should  so  dwell  there.  The  clerk,  librarian,  and  ^ 
housekeeper,  and  the  porter,  respectively,  receive  salary  or  wages  for 
their  services,  and  pay  no  rent  for  the  use  of  the  rooms  in  which  they 
dwell,  the  value  of  the  permissive  use  of  such  rooms  being  however 
taken  into  account  in  fixing  the  amount  of  salary.  The  remainder  of 
the  apartments  is  entirely  appropriated  to  a  museum,  library,  and  other 
rooms  suitable  to  and  necessary  for  the  purposes  of  the  Society :  and 
no  part  of  them  is  unoccupied. 

The  premises  included  in  the  rate  were  originally  one  house  only,  and 
formed  the  town  mansion  of  the  late  Sir  Joseph  Banks,  and  were  rated 
as  one  tenement  (viz.  as  No.  32,  Soho  Square),  in  one  sum  of  1847.  per 
annum.  Sir  Joseph's  principal  apartments  were  in  the  part  fronting 
Soho  Square ;  but  the  whole  of  that  part  of  the  house  which  was  in 
Dean  Street  was  also  occupied  by  him ;  part  of  it  consisting  of  his 
library,  and  the  rest  of  it  of  apartments  appropriated  for  the  use  of 
difierent  portions  of  his  family.  Sir  Joseph  Banks,  by  his  will,  left 
the  residue  of  a  term  which  he  had  in  this  property  to  Mr.  Robert 
Brown.  Soon  after  his  death,  Mr.  Brown  underlet  to  the  Linnean 
Society,  not  the  whole  house,  but  a  certain  portion  of  it  fronting  Soho 
Square,  and  reserved  to  himself  the  remainder,  which  he  occupied.  Li 
1851,  Mr.  Brown's  lease  expired.  And,  at  the  latter  end  of  that  year, 
the  Society  took  from  the  freeholder  a  lease,  for  twenty-one  years,  from 
Michaelmas,  1851,  of  the  whole  property  included  in  the  respective 
assessments  on  the  Society  and  Mr.  Brown,  and  which  had  been  pre- 
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viously  held  by  Mr.  Brown ;  and  on  6tli  May,  1861,  by  lease  (which 
formed  part  of  the  case),  underlet  to  Mr.  Brown,  for  twenty-one  years, 
*«ftn  '^*'^*^'^g  ^^  days,  *from  Michaelmas,  1851,  the  same  premises 
^  which  he  had  reserved  to  himself  when  he  underlet  to  the  Society ; 
that  is  to  say : 

Firstly :  <>  All  that  messuage  or  tenement,  dwelling-house  and  pri- 
vate museum,  outbuildings,  part  of  yard,  area,  stairs  to  basement,  en- 
closed passage,  and  other  the  premises  coloured,"  &c.,  in  the  plan  in 
the  margin,  <'  which  said  premises  are  on  the  east  side  of  Dean  Street, 
in  the  parish  of  St.  Ann,  Soho,  in  the  county  of  Middlesex,  numbered 
17  in  the  same  street,  and  are  situate  at  the  rear  of  a  certain  messuage 
or  dwelling-house  hereinafter  mentioned,  situate  and  being  at  the  south- 
west angle  of  Soho  Square,  in  the  said  parish  of  Saint  Ann,  Soho,  and 
at  No.  82  in  the  same  Square."  And,  secondly :  « All  such  rooms 
and  accommodations  in  the  said  messuage.  No.  82  in  Soho  Square, 
as  are  hereinafter  mentioned;  that  is  to  say,  two  rooms  on  the 
ground  floor,  marked,"  &c.,  on  the  plan ;  ><  one  room  on  the  second 
floor,  on  part  of  the  same  site,  called  the  northern  back  room,  the  win- 
dows of  which  face  to  the  west ;  two  small  back  rooms  (on  the  attio 
floor  over  the  great  room),  the  windows  of  which  face  to  the  west ; 
together  with  the  use,  in  common  with  the  said  Linnean  Society,  their 
successors  and  assigns,  of  the  hall,  staircase,  and  passages  forming  part 
of  the  said  dwelling-house  No.  32,  leading  to  the  said  rooms  and  pre- 
mises demised,  for  the  purpose  of  passing  and  repassing  at  all  times  to 
and  from  the  same." 

The  premises  No.  17  Dean  Street,  firstly  above  demised,  are  wholly, 

and  are  alone,  included  in  the  assessment  on  Mr.  Brown  above  set  forth. 

*Rft01       Under  such  underlease,  Mr.  Brown  has  ever  since  *occupied  and 

'^^  enjoyed  the  premises  and  rights  so  demised  and  granted  to  him. 

If  the  Court  shall  be  of  opinion  that  the  Society  are  not  exempted 
from  the  rate,  the  rating  of  1242.  is  to  stand  as  confirmed  against  them. 
If  the  Court  shall  be  of  opinion  that  such  exemption  exists  as  to  all  the 
property  except  the  rooms  used  as  residences  by  the  clerk  and  by  the 
porter  as  aforesaid,  then  the  rate  on  the  Society  to  be  reduced  to  the 
sum  of  242.  rateable  value  in  respect  of  such  rooms  only.  But,  if  the 
Court  shall  be  of  opinion  that  there  is  a  complete  exemption  from  lia- 
bility to  poor  rate  in  respect  of  all  such  premises,  then  the  rate  is  to  be 
amended  by  striking  out  the  sum  of  1242.  inserted  as  rateable  valae  in 
the  said  assessment  on  The  Linnean  Society :  the  parties  agreeing  that 
a  judgment,  in  conformity  with  the  decision  of  thb  Court,  and  for  such 
costs  as  this  Court  shall  adjudge,  may  be  entered  on  motion  by  either 
party  at  the  general  quarter  sessions  of  the  peace  for  Middlesex. 

Pashleyy  for  the  respondents. — It  must  be  admitted  that  this  Society 
is  instituted  for  purposes  of  science  exclusively,  and,  so  far,  is  within 
the  exception  given  by  stat.  6  &  7  Vict.  c.  86,  s.  1.    But  a  question 
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arises,  whether  it  is  «  supported  whoUj  or  in  part  by  annual  yoluntary 
contributions,"  which,  by  the  same  section,  is  also  necessary  to  the  ex* 
emption.     It  appears  that  either  annual  contributions  are  paid,  or  a 
sum  in  lieu  thereof,  under  ch.  ii.  of  the  by-laws.     There  is  nothing 
else  in  the  nature  of  contribution ;  and  this  is  not  yoluntary ;  for,  if 
any  fellow  refused  to  pay,  he  would  of  course  be  ejected,  under  ch.  il. 
8.  7.     [Lord  Campbell,  C.  J. — No  *one  is  compelled  to  continue  r4,o/vQ 
a  fellow.     Suppose  a  party  gave  a  bond,  conditioned  for  the  pay-  '- 
ment,  would  the  payment  be  the  less  voluntary?    If  the  undertaking 
to  contribute  be  voluntary  at  the  outset,  does  it  become  compulsory 
afterwards  ?]    In  Russell  Institution  v.  Vestry  of  St.  Giles,  ante,  p. 
416,  this  Court,  in  a  case  not  materially  differing  from  the  present  as 
to  this  point,  doubted  whether  the  contributions  could  be  called  volun- 
tary.   By  the  by-laws,  ch.  vi.  s.  2,  the  contributions  are  required  for 
the  whole  year  in  the  course  of  which  the  fellow  withdraws  himself, 
unless  he  has  given  notice  in  the  manner  and  during  the  time  there 
specified.     The  payment  of  rent  by  a  tenant  from  year  to  year  is  not 
voluntary,  though,  by  taking  proper  steps,  he  can  put  an  end  at  once 
to  the  tenancy  and  liability.     [Crompton,  J. — Payment  of  rent  is  not 
contribution  in  any  sense  of  the  word.     Erle,  J. — Suppose  a  man 
directs  by  will  that  his  executor  shall  pay  1002.]     That  is  voluntary  on 
the  part  of  the  testator,  but  not  on  the  part  of  the  executor.     The 
next  question  is,  Whether  the  underlease  of  a  part  of  the  premises  to 
Brown  does  not  put  an  end  to  the  exemption.     As  to  the  part  let,  the 
exemption  seems  not  to  be  insisted  on.     [^Cowling ,  contri,  admitted 
that  there  must  be  a  rate  in  respect  of  so  much.]     The  question  still 
is,  whether  this  does  not  destroy  the  exemption  as  to  the  whole.     The 
premises  must  be  occupied  solely  for  the  sqientific  purpose ;  it  is  not 
enough  that  the  rent  be  applied  to  the  purpose ;  Purvis  t;.  Traill,  S 
Exch.  344,t  The  Earl  of  Clarendon  v.  The  Rector,  &c.,  of  St.  James's, 
10  Com.  B.  806  (E.  C.  L.  R.  vol.  70).     Regina  v.  Overseers  of  Man- 
chester, 16  Q.  B.  449  (E.  C.  L.  R.  vol.  71),  may  be  cited  on  the  other 
side:  but  *The  Earl  of  Clarendon  v.  The  Rector,  &c.,  of  St.  r^o/tj 
James's,  a  later  case,  appears  to  decide  that  in  such  a  case  the  ^ 
exemption  is  put  an  end  to  as  to  all  the  premises.     Lastly,  the  occupa- 
tion by  the  librarian  and  porter  cannot  be  considered  as  an  occupation 
for  the  scientific  purposes  of  the  Society :  they  hold,  partly,  in  lieu  of 
salary ;  and  the  case  falls  within  the  principle  of  Gambler  v.  Overseers 
of  Lydford,  ante,  p.  346,  which  agrees  with  Regina  v.  Temple,  2  E.  Jc 
B.  160  (E.  C.  L.  R.  vol.  75). 

Cowling  J  contrft,  was  not  called  on. 

Lord  Campbell,  C.  J. — I  think  the  appellants  are  entitled  to  the 
exemption  from  rate.  It  is  conceded  that  the  Society  is  instituted 
exclusively  for  scientific  purposes :  that  fulfils  one  condition  of  stat.  6 
k  7  Yict.  c.  36,  s.  1 :  the  case  is  very  different  from  that  of  a  musical 
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dab  or  a  subscription  instituted  for  the  purpose  of  enabling  the  subscri- 
bers to  read  newspapers,  or  amuse  themselves  in  any  other  way.  Here 
the  exclusive  object  is  science.  Then,  is  the  Society  maintained  partly 
by  voluntary  contributions  ?  I  am  clearly  of  opinion  that  it  is.  For, 
though  the  fellows  are  under  an  obligation  to  pay  while  they  continne 
fellows,  the  payment  is  still  voluntary,  seeing  that  the  obligation  waa 
incurred  by  a  voluntary  engagement,  from  which  the  fellows  are  at 
liberty  to  withdraw ;  though  I  do  not  say  that,  even  if  they  had  no 
longer  the  power  to  withdraw,  the  payment  would  be  the  less  voluntary. 
The  case  in  no  way  resembles  that  of  The  Russell  Institution,(a)  where 
*M^'\  i^^^^P^P^^s  *were  supplied,  and  accommodations  given  to  the 

^  subscribers,  preventing  the  payments  from  being  mere  volnntary 
contributions  for  the  promotion  of  science.  It  is  true  that  here  copies 
of  the  proceedings  are  furnished  to  each  member :  but  that  is  done  only 
to  forward  the  scientific  object  by  communicating  information  to  the 
members.  Then,  as  to  the  under-letting.  If  the  Society  made  any 
use  of  the  premises  which  was  not  connected  with  the  scientific  purpose, 
they  would  be  properly  considered  as  not  occupying  exclusively  for  that 
purpose.  But  the  under-letting  is  of  a  distinct  part  to  a  person  who 
occupies  for  his  own  purposes,  and  is  rateable  in  respect  of  such  part. 
The  Society  are  not  occupiers  of  that  part,  and  cannot  be  rated  in  re- 
spect of  it.  They  cannot  lose  their  indemnity  because  there  are  rooms 
in  the  house  which  they  do  not  want,  and  which  they  therefore  let  off. 
Then,  as  to  the  occupation  by  the  porter.  I  assume  that  this  is  sub- 
sidiary and  necessary  to  the  purposes  of  the  Society :  if  so,  it  is  an 
occupation  by  the  Society  through  their  porter  and  for  their  own  pur- 
poses ;  and  this  does  not  destroy  the  exemption. 

Erlb,  J. — ^I  also  am  of  opinion  that  this  rate  must  be  amended. 
The  Society  clearly  is  one  which,  according  to  the  Act,  fulfils  the  con- 
dition of  being  instituted  for  purposes  of  science  exclusively,  and  sup- 
ported in  part  by  voluntary  contributions,  unless  the  special  grounds  of 
objection  can  be  made  good.  It  is  suggested  that  the  payments  are  not 
voluntary,  because  every  fellow  becomes  liable  to  the  payment.  But 
this  subscription  is  in  the  nature  of  a  gift  for  the  purpose  of  science, 
nothing  being  received  back  for  the  personal  profit  of  the  party  paying : 
♦ftORl  **°^  ^^  ^^  voluntary,  inasmuch  as  a  *party  by  withdrawing  his  name 

-^2  will  cease  to  pay.  It  is  quite  immaterial,  in  this  question, 
whether  a  party  can  simply  cease  to  pay,  or  must  withdraw  his  name 
before  doing  so.  As  to  the  underletting,  the  matter  is  one  of  fact:  the 
case  is  like  that  of  two  contiguous  houses.  Some  rooms  in  the  Society's 
house  are  in  fact  not  wanted ;  and  these  are  let  to  the  occupier  of  the 
contiguous  house,  an  arrangement  often  made  in  contiguous  houses. 
The  premises  let  are  to  be  taken  as  part  of  Brown's  house.  The  third 
question  is  as  to  the  residence  of  the  librarian  and  porter.     The  liberty 

(«)  RumU  lurtitBtioB  «.  Taitij  of  8t  QUm,  uiU,  p.  416w 
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of  occupying  for  the  parposes  of  science,  free  from  rate,  clearly  could 
not  exist  unless  some  one  was  in  attendance  on  the  premises :  so  that 
the  question  is  whether  the  occupation  of  the  person  is  in  fact  subsidiary : 
and  the  statement  of  the  case  shows  that  it  is  so. 

Crompton,  J. — During  the  argument,  I  was  not  without  doubt 
whether  the  Society  was  supported  in  part  by  voluntary  contributions  ; 
whether  the  statute  is  satisfied  by  the  contributions  being  voluntary  at 
the  time  when  the  contributor  first  undertakes  to  pay,  or  whether  every 
payment  must  be  voluntary.  I  do  not  wish  to  put  a  narrow  construc- 
tion on  the  statute ;  but  I  do  not  see  my  way  very  clearly  to  the  con- 
clusion which  the  rest  of  the  Court  draw.  As  to  the  letting  off  a 
portion  of  the  house,  Regina  t;.  Overseers  of  Manchester,  16  Q.  B.  449 
(E.  G.  L.  R.  vol.  71),  shows  that  the  part  occupied  by  the  Society  may 
be  exempt  from  rate,  though  a  part  is  let  off.  I  see  no  distinction  be- 
tween taking  a  house  and  letting  off  a  room,  and  taking  a  room.  The 
occupation  by  the  librarian  and  ^porter  is  clearly  an  occupation  r^ar^j 
by  the  Society  for  the  purposes  of  the  institution.  '- 

(No  fourth  Judge  was  present.) 

Judgment  for  appellants  (without  costs). 


The  Vestrymen  of  the  Parish  of  ST.  MARYLEBONE  in  MIDDLE- 
SEX V.  The  ZOOLOGICAL  SOCIETY  OF  LONDON.   May  81. 

The  Zoological  Society  was  incorporated  by  charter  "for  the  advancement  of  Zoology  and  Animal 
Physiology,  and  the  introduction  of  new  and  curious  subjects  of  the  animal  kingdom."  They 
occupied  land  on  which  were  buildings  appropriated  as  receptacles  for  housing  animals  and 
birds,  and  as  a  museum  for  stuffed  specimens.  Three  acres,  not  so  appropriated,  were  culti- 
Tated  as  a  flower  garden.  Refreshment  rooms  on  the  premises  were  occupied  for  the  purposes 
of  supplying  refreshments  to  visiters,  by  M.,  who  paid  the  Society  a  rent  for  this  privilege. 
The  public  were  admitted  to  the  grounds,  either  by  paying  money  upon  each  admittance,  or 
by  tickets  given  to  them  by  the  fellows.  Once  in  the  week,  for  three  months  in  the  year,  tho 
Society  procured  the  attendance  of  a  musical  band. 

Held :  that  the  Society  was  not  exempt  from  rate,  under  stat  6  A  7  Vict.  e.  36,  s.  1,  the  premises 
not  being  occupied  exclusively  for  the  purposes  of  science. 

The  Society  was  supported  in  part  by  annual  contributions  from  the  fellows  and  subscribers. 
Each  fellow  was  entitled  to  personal  admission,  with  a  specified  number  of  companions,  on 
every  day,  and  could  also  give  admission  at  certain  times  by  written  orders  and  tickets.  **\ 
which  he  was  entitled:  and  fellows  were  also  entitled  to  purchase  tickets  giving  free  admission 
to  the  bearer.  Subscribers  also  were  entitled  to  purchase  annually  an  ivory  ticket^  admitting  » 
named  person  of  their  family,  with  a  companion. 

Semlle :  that  the  annual  contributions  by  the  fellows  were  not  voluntary  oontrioutions  within 
the  meaning  of  sect.  1,  inasmuch  as  the  follows  and  subscribers  obtained  a  benefit,  not  purely 
scientific,  in  consideration  of  the  payments. 

The  parish  6f  St.  Marylebone  in  the  county  of  Middlesex  is  governed 
hj  several  local  Acts  of  Parliament,(a)  in  pursuance  whereof  the  vestrj- 

(a)  35  G.  3,  0.  73,  46  G.  3,  e.  zc  (local  and  personal,  public),  61  G.  8,  o.  cli.  (local  and  per- 
■onal,  public),  63  G.  8,  o.  cIxiiL  (local  and  personal,  public),  1  A  2  G.  4,  c.  xzi.  (local  and  per* 
sonal,  public),  3  O.  4,  e.  Ixxxiv.  (local  and  personal,  publio),  6  G.  4,  o.  124,  7  A  8  G.  i,  c  IxiiiT, 
(local  and  p«rBOiial|  pablie). 
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men  of  the  parish  made  a  rate,  on  19th  June,  1852,  upon  the  occupiers 
♦ROftl  ^^  l^^ds  and  boildings  in  the  parish,  included  *in  which  were  the 
-*  land  and  buildings  in  the  occupation  of  a  chartered  society  called 
The  Zoological  Society  of  London. 

The  Society,  on  28th  October,  1843,  obtained  the  certificate  of  the 
barrister  appointed  by  stat.  6  &  7  Vict.  c.  36,  that  the  Society  was 
entitled  to  the  benefit  of  exemption  from  county,  &c.,  rates,  in  respect 
of  lands  and  buildings  occupied  by  them ;  which  certificate  was  duly 
sent  to  the  clerk  of  the  peace  of  the  county,  confirmed  and  filed  in 
1843.  After  the  making  of  the  said  rate,  the  Society  appealed  to  the 
vestrymen  of  St.  Marylebone  against  the  same :  but,  the  Society  not 
being  satisfied  with  the  determination  of  such  vestrymen,  and  having 
given  notice  of  their  intention  to  appeal  to  Sessions,  the  vestrymen  and 
the  Society  agreed,  by  consent,  and  by  order  of  Coleridge,  J.,  to  state 
the  facts  for  the  opinion  of  this  Court,  in  a  case,  which  was  substantially 
OS  follows. 

The  Zoological  Society  was  incorporated  by  Royal  Charter  on  27th 
March,  1829,  <<  for  the  advancement  of  Zoology  and  Animal  Physiology, 
and  the  introduction  of  new  and  curious  subjects  of  the  animal  king- 
dom." 

The  land  and  building  occupied  by  the  Society  in  the  parish  of  St. 
Marylebone  consist  of  a  piece  of  land  situate  in  the  Regent  s  Park, 
containing  in  the  whole  25f  acres,  and  of  buildings,  houses,  or  recep- 
tacles for  housing  animals,  nK)Stly  imported  by  the  Society  from  foreign 
parts ;  portions  of  which  buildings  are  fitted  up  and  used  as  the  resi- 
dences of  keepers ;  as  also  aviaries,  a  museum  for  stuffed  birds  and 
animals,  a  porter's  lodge,  and  green-houses. 

The   management  of  the  afiairs  of  the   Society  is  vested  by  the 
*5^0Q1  ^^^^^^^  ^^  ^  president,  treasurer,  secretary,  *and  council ;  such 
-^  council  to  consist  of  21  fellows,  including  the  president,  trea- 
surer, and  secretary. 

By  one  of  the  Society's  by-laws,  the  admission  fee  of  a  fellow  is  fixed 
at  51,  The  annual  contributions  of  those  elected  before  6th  December, 
1832,  at  2Z.,  and  the  composition  in  lieu  thereof  at  201.;  the  annual  con- 
tribution of  fellows  elected  after  that  date  is  fixed  at  32.,  and  the  coni- 
position  at  SOI,  By  another  of  the  by-laws,  «<  ladies  may  be  admitted 
as  fellows  upon  the  same  terms,  with  the  same  privileges,  and  under 
the  same  regulations  in  all  respects  as  gentlemen."  At  the  date  of  the 
rate,  the  number  of  fellows  was  1650,  of  whom  86  were  ladies. 

By  another  of  the  by-laws  it  is  provided  that  <«  no  dividend,  gift,  divi- 
sion, or  bonus,  shall  be  made  by  the  Society,  unto  or  Between  any  of 
its  members."  Another  of  the  by-laws  provides  for  the  admission  of 
annual  subscribers,  to  be  elected  by  the  council,  the  annual  contribution 
of  such  subscribers  to  be  BL     The  by-laws  also  provide  for  the  admia 


8  ELLIS  &  BLACKBURN.    Q.  B.  809 

sion  of  honorary,  foreign,  and  corresponding  members,  none  of  them  to 
be  liable  to  any  fees  or  contributions. 

Fellows,  annual  sabscribers,  honorary,  foreign,  and  corresponding  mem- 
bers, are  entitled  to  one  copy  of  the  scientific  proceedings  of  the  Society 
on  application  at  the  office,  and  are  entitled  to  purchase  the  transactions 
and  other  publications  of  the  Society  at  25  per  cent,  less  than  the  price 
charged  to  the  public.  They  may  obtain,  on  the  payment  of  one  guinea 
annually,  an  ivory  ticket  which  will  admit  a  named  person  of  their  im- 
mediate family  to  the  gardens  and  museum,  with  one  companion  daily. 
Each  fellow  is  entitled  to  personal  admission  with  two  companions  on 
every  day.  On  a  *Saturday  he  may  give  written  orders  for  ad-  r^o^/^ 
mission  to  two  persons,  instead  of  a  personal  introduction ;  and  *- 
on  Sunday  may  be  accompanied  by  two  persons,  and  may  give  two  writ- 
ten orders  for  admission.  Each  fellow  has  twenty  tickets,  which  such 
fellow  signs,  and  each  of  which  admits  one  person  on  any  one  day  in 
the  year. 

They  may  have  a  transferable  ivory  ticket,  admitting  two  persons, 
available  throughout  the  whole  period  of  fellowship,  on  payment  of  102. 
in  one  sum.  They  may  also  obtain  any  number  of  tickets,  in  addition 
to  those  to  which  they  are  entitled,  for  the  free  admission  of  the  bearer 
at  any  time  except  on  Sundays,  without  their  personal  introduction,  on 
payment  of  one  shilling  per  ticket  for  adults,  or  sixpence  per  ticket  for 
children,  at  the  Office  of  the  Society  No.  11  Hanover  Square. 

The  Society  also,  on  special  application  to  the  council,  gives  gratui- 
tous admission  annually  to  about  10,000  children  belonging  to  the  charity 
schools  of  London  and  the  vicinity.  The  Society  also  gives  free  admis- 
sion to  students  at  the  Royal  Academy,  at  the  School  of  Design,  and 
to  all  artists  native  and  foreign  who  are  properly  recommended  as  likely 
to  benefit  by  the  privilege.  And  the  Society  has  presented  may  valu- 
able subjects,  which  have  died  in  their  menagerie,  and  also  subjects 
from  their  museum,  to  the  provincial  and  metropolitan  collections  of 
natural  history. 

The  gardens  and  museum  of  the  Society  are  open  to  the  public  every 
day  except  Sundays ;  and  the  price  charged  for  admission  (which  is  paid 
at  the  entrance  gates)  is  one  shilling  for  adults,  and  for  children  six- 
pence, except  on  Monday,  when  it  is  sixpence  for  all.  During  Easter 
week  the  charge  is  sixpence  every  day,  except  on  Saturday,  when  it  is 
one  shilling.  This  reduction  is  ♦advertised  in  the  daily  papers  ;  r^a-ii 
and  placards  are  posted  up,  announcing  the  same.  On  Sundays,  ^ 
throughout  the  year,  members  and  persons  with  orders  or  introductions 
obtained  as  aforesaid  are  alone  admitted. 

Confectionery  and  other  refreshments  are  sold  in  the  gardens  by  a 
Mr.  Masters,  who  for  some  years  past  has  carried  on  that  business  by 
permission  of,  and  on  making  an  annual  payment  to,  the  Society,  under 
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agreement  irith  the  Society.  The  agreement  in  that  behalf,  in  force 
when  the  rate  appealed  against  was  made,  was  the  following. 

The  case  set  out  the  agreement.     The  following  are  extracts. 

"An  agreement  made  this  29th  day  of  March,  1852,  between  tie 
Zoological  Society  of  London,  of  the  one  part,  and  Thomas  Masters, 
of,"  &;c.,  «  confectioner,  of  the  other  part,  as  follows. 

«  The  said  Zoological  Society,  for  the  considerations  hereinafter  con- 
tained, hereby  agrees  to  grant,  and  the  said  Thomas  Masters  to  take 
from  them,  the  privilege  of  selling  confectionery  and  other  refreshments 
in  the  confectionery  rooms  at  the  gardens  of  the  said  Society  in  the 
Regent's  Park,  and  such  accommodation,  in  relation  thereto,  as  hereto- 
fore enjoyed  by  him,  the  said  Thomas  Masters,  at  the  said  gardens,  for 
the  year  commencing  on  the  1st  day  of  April  next  ensuing  the  date 
hereof,  and  ending  on  the  Slst  day  of  March,  1853.  And,  in  consi- 
deration of  such  privilege,  the  said  Thomas  Masters  agrees  to  pay  to 
the  said  Society  the  sum  of  400Z.,  and  an  additional  sum  of  6/.  for  erery 
10,000  visiters  at  the  said  gardens  over  and  above  450,000  during  the 
said  period :  the  said  sum  of  4001.  to  be  paid  at  the  times  following, 
*ftl9l  ^^**  ^  *^  ®*y  •  200Z.,  part  *thereof  on  or  before  the  Slst  day  of 
^  March  instant,  and  before  the  privilege  hereby  given  to  the  said 
Thomas  Masters  shall  be  exercised  by  him ;  and  the  remaining  sum  of 
200Z.  on  or  before  the  1st  day  of  June  next ;  and  the  additional  sum 
of  6Z.  for  every  10,000  visiters,"  &c.,  "  to  be  paid  at  the  times  follow- 
ing: that  is  to  say:  the  first  payment  thereof  to  be  made  on  the  1st  day 
of  the  month  next  ensuing  the  day  on  which  the  aggregate  number  of 
visiters  to  the  said  gardens,  computing  from  the  said  1st  day  of  April 
next  inclusive,  shall  amount  to  the  full  number  of  460,000 ;  and  the 
succeeding  payments  to  be  made  on  the  1st  day  of  each  month  next 
ensuing  the  day  on  which  the  visiters  to  the  said  gardens  shall  from 
time  to  time  amount  in  number  to  10,000  complete  over  and  above  the 
said  number  of  460,000."  Provisions  for  evidence  of  the  number  of 
visiters.  «And  the  said  Thomas  Masters  hereby  further  agrees  to 
make  the  said  several  payments  at  the  timea  and  in  manner  aforesaid, 
without  any  deduction  whatsoever ;  also  not  to  assign,  underlet,  or  in 
any  manner  dispose  of,  the  privileges  hereby  granted,  or  any  part 
thereof,  without  the  previous  consent  in  writing  of  the  secretary  of 
the  said  Society ;  and  also  not  to  make  any  alteration  in  or  upon  the 
said  premises,  or  any  part  thereof,  without  the  authority  in  writing  of 
the  secretary  of  the  said  Society  authorized  in  that  behalf  by  an  order 
or  minute  of  the  council  of  the  said  Society :  and,  at  the  expiration  of 
the  said  term,  to  remove  all  things  belonging  to  him  from  the  said  gar- 
dens and  premises  of  the  said  Society,  and  to  leave  the  said  rooms  in 
the  same  condition  in  which  they  now  are,  reasonable  use  and  wear  only 
excepted.    And  it  is  hereby  declared  that,  notwithstanding  the  pennis- 
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Bion  ^hereby  given  to  the  said  Thomas  Masters  to  use  the  said  r^n-,n 
rooms,  it  shall  be  lawful  for  the  said  Society,  at  all  times,  to  ^ 
enter  therein  for  any  purpose,  and  to  make  any  repairs  or  alterations 
as  they  may  think  fit.  And  it  is  hereby  further  agreed  that  any  such 
alterations  as  shall  be  of  a  permanent  character  shall  be  made  at  the 
sole  cost  of  the  said  Society ;  but  that  all  such  alterations  and  repairs 
as  shall  be  of  a  temporary  character,  or  shall  be  occasioned  by,  or  by 
the  neglect  of,  the  said  Thomas  Masters,  shall  be  made  and  executed  at 
the  sole  cost  of  the  said  Thomas  Masters,  under  the  direction  and  by 
the  workmen  appointed  by  the  said  Society's  architect."  Provision 
enabling  the  Society,  in  case  of  non-payment  by  Masters,  or  default  in 
the  observance  of  any  of  the  agreements,  or  of  his  being,  by  himself 
or  servants,  guilty  of  any  misconduct  in  the  exercise  of  the  privileges 
granted,  to  determine  the  agreement  by  notice.  «<And  it  is  hereby 
lastly  declared  that  this  agreement  shall  not  operate  as  a  demise  to  the 
said  Thomas  Masters,  but  merely  as  a  right  of  entry  upon  the  premises 
of  the  said  Society  for  the  purposes  hereinbefore  mentioned."  The 
common  seal  of  the  Society  was  affixed  to  the  agreement,  which  was 
signed  and  sealed  by  Masters. 

One  of  the  buildings  called  refreshment  rooms  in  the  above  agree- 
ment is  situate  in  the  parish  of  Saint  Pancras ;  two  others  are  situate 
in  Saint  Marylebone.  The  first  of  these  latter  is  a  wooden  building, 
about  nine  feet  by  seven  at  the  base,  and  nine  feet  high ;  and  it  is 
closed  by  shutters  and  a  door,  and  is  opened  by  Mr.  Masters  at  9  a.  m., 
and  is  locked  up  by  him  at  sunset ;  that  being  the  period  during  which 
the  gardens  are  opened,  and  during  which  the  right  of  selling  mentioned 
in  the  ^agreement  is  exercised  by  him.  The  third  is  a  wooden  r^i^^^  ^ 
covered  stall.  ^ 

In  the  year  1851  the  Society  permitted  Mr.  Oould  to  build  a  room 
in  the  gardens.  Mr.  Gould  exhibited  therein  his  collection  of  hum- 
ming birds :  and  he  was  allowed  to,  and  did,  charge  for  admission  to 
view  his  said  collection  sixpence  to  each  person  (excepting  fellows),  in 
addition  to  the  money  paid  to  the  Society  by  each  person  for  entering 
the  gardens.  This  continued  till  October,  1851.  In  the  following 
year,  Mr.  Gould  allowed  the  humming  birds  to  be  exhibited  by  the 
Society  in  their 'gardens,  without  any  additional  charge  being  made  to 
visiters  to  the  gardens.  The  Society,  at  the  end  of  1851,  used  the 
materials  of  Mr.  Gould's  building  in  constructing  a  fresh  building  for 
exhibiting  the  birds  in  1852.  The  success  of  Mr.  Gould's  exhibition 
appears  by  the  report  of  the  council,  read  on  the  29th  April,  1852, 
which  report,  as  well  as  the  accompanying  report  of  the  auditors  of 
accounts,  and  the  report  read  on  the  29th  April,  1851,  and  the  auditor's 
accounts  accompanying  the  same,  and  the  report  read  on  the  29th  day 
of  Aprily  1858,  and  the  auditor's  accounts  accompanying  the  same,  may 
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be  referred  to  and  used  bj  either  party  on   the   argument  of  this 
ca8e.(a) 

*A1^1      *^^®   Society  occasionally  sells  animals  and  skins  to  the 
^  amount  of  several  hundred  pounds  sterling  a  year.     In  1850, 
the  sales  realized  7242.  la.  6(2. ;   and,  in  1851,  2692.     In  1853,  the 
Society  sold  for  2502.  a  giraffe,  bred  in  the  gardens. 

The  transactions  and  proceedings  of  the  Society,  and  papers  upon 
topics  of  Zoological  Science,  Physiology,  and  Anatomy,  illustrated,  are 
published  by  the  Society  and  sold  to  the  public.  Fellows  have  the  privi- 
lege of  receiving  gratis  one  copy,  yearly,  of  the  proceedings,  and  the  privi- 
^a^f*-^  lege  of  purchasing  any  number  of  all  ^publications  of  the  Society 
-^  at  a  price  25  per  cent,  less  than  that  charged  to  the  public.  The 
number  of  copies  of  the  proceedings  usually  printed  is  1000 ;  of  which 
number  the  number  distributed  gratis  to  fellows  is  525,  and  the  number 
purchased  by  fellows,  which  have  illustration,  is  169  ;  and  the  number 
purchased  by  the  public  is  25.  The  number  of  copies  of  the  transactions 
usually  printed  is  500,  of  which  the  number  purchased  by  fellows  is  61, 
and  the  number  purchased  by  the  public  is  25 ;  and  60  copies  are  given  to 
public  libraries  and  societies.  These  proceedings  and  transactions  relate 
to  Zoology,  and  may  be  referred  to  by  either  party  on  the  argument. 

The  income  derived  from  the  fees,  subscriptions,  admissions,  rents, 
sale  of  books,  and  all  other  moneys  received  by  the  Society,  is  applied 
as  stated  in  the  aforesaid  printed  reports  (house  and  ofiSce  expenses) : 
and  those  reports  include,  among  other  things,  the  cost  of  tea  and  coffee 

(a)  Of  tbese,  parts  onlj  of  the  report  of  1851  were  referred  to  ia  tbe  arfpiment.  They  were 
M  follows.  **  The  characteristie  increase  which  has  had  so  important  an  effect  upon  the  finaneca 
of  the  Society  is  however  to  he  found  in  the  sums  contrihuted  hy  the  pnhlic  for  admission  to  the 
gardens.  The  sum  of  10,4622.  9«.  having  been  derived  from  this  source  presents  the  remarkable 
increase  of  5810/.  19t.  over  the  receipts  of  1849,  and  of  69351  18«.  6tL  over  thoea  of  1S47,  whieh 
were  the  smallest  ever  taken,  while  it  is  only  exceeded  by  those  of  1831  (11,425/L),  whieh  are 
the  largest. 

*'  As  the  receipts  of  the  current  year  ttom  the  1st  of  January,  notwithstanding  the  unfhvoar- 
able  weather  in  March,  already  exceed  those  of  the  oorresponding  period  of  1850  by  2621.,  it  is 
confidently  hoped  that  the  flourishing  condition  of  the  institution  is  now  so  extensively  knovo, 
and  public  interest  so  thoroughly  awakened  in  its  favour,  that  this  source  of  income  is  preserved 
f^m  the  adverse  fluctuations  which  had  formerly  influence  over  it" 

"  The  great  financial  success  which  has  been  already  noticed  as  distinguishing  the  summer  of 
1850,  and  the  consideration  of  the  peculiar  circumstances  of  the  coming  summer,  confirmed  the 
opinion  of  the  council  as  to  the  desirableness  of  thoroughly  developing  the  manifold  attntetioas 
of  which  the  garden  establishment  is  capable. 

"With  this  view  they  therefore  determined  on  completing  the  great  aviary  whieh  was  com- 
menced in  1848,  and  of  which  the  plan  had  consequently  been  woU  tested  by  experienca. 

**  The  great  attraction  to  visiters  which  is  presented  by  the  eolleotion  of  eamivora,  rendered 
some  provision  for  their  accommodation  absolutely  necessary  on  the  south  side  of  the  terrsceL 
The  bank  which  formerly  existed  there  has  consequently  been  converted  into  two  raised  walks 
of  six  and  eight  feet  in  width  respectively,  with  easy  approaches  and  an  exit  at  the  western  end. 
It  is  calculated  that  this  improvement  will  admit  of  nearly  3000  persons  standing  in  finont  of  the 
terrace  dens  at  one  time. 

*'  The  walks  throughout  the  garden  have  been  put  into  a  nibstantial  state  of  repair,  whkh  was 
imperatively  required  by  the  immense  increase  of  friction  to  which  they  have  latterly  been  sab- 
Jeeted.  The  principal  walks  have  been  widened ;  and  generally,  every  provision  has  been  made 
towards  placing  the  establishment  in  a  oreditaUa  and  dEsotive  eondition  duing  the  noason  whifch 
Is  Q,Qw  on  tho  eve  of  oommeneement.'' 
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for  the  fellows  and  other  persons  present  at  the  fortnightly  evening 
meetings  of  the  Society.  The  number  of  fellows  who  attend  these 
meetings  is  usually  from  twenty  to  twenty-five ;  and  the  other  persons 
present  are  usually  from  six  to  eight  friends  of  such  fellows. 

A  band  usually  plays  in  the  gardens  on  every  Saturday  during  the 
months  of  June,  July,  and  August.  The  musicians,  while  performing, 
stand  in  the  parish  of  Saint  Pancras  near  the  confines  of  the  two 
parishes ;  but  the  company  who  surround  them  and  listen  to  their  music 
stand,  some  in  Saint  Pancras  and  some  in  Marylebone,  while  so  listening. 
The  expenses  of  this  band  were,  as  appears  by  the  auditor's  report,  in 
the  year  1850,  808Z.  8«. ;  and,  in  1851,  8851.  lbs.  No  extra  charge  is 
*made  for  admission  on  those  days.  The  Society  advertises  in  r4coi  7 
The  Times  and  other  papers  the  days  on  which  the  band  will  ^ 
play,  in  conjunction  with  other  matter.  The  following  is  a  copy  of  an 
advertisement  in  The  Times  of  the  23d  July,  1851. 

«<  Zoological  Gardens,  Regent's  Park.  The  Uran  Utan  presented  by 
the  Governor  of  Singapore  is  exhibited  daily  from  12  till  6  o'clock, 
together  with  the  elephant  calf  and  hippopotamus  presented  by  His 
Highness  the  Viceroy  of  Egypt.  The  band  of  the  Ist  Life  Guards 
will  perform,  by  permission  of  Colonel  Hall,  at  4  o'clock  on  every 
Saturday  until  further  notice.  Admission,  one  shilling ;  on  Mondays 
sixpence."  Printed  placards  were  also  placed  in  1851  and  1852,  in 
various  parts  of  London,  at  railway  stations,  in  omnibuses,  &c.,  announc- 
ing that  the  band  would  play,  in  conjunction  with  other  matter.  The 
attendance  of  company  on  the  days  the  band  plays  is  much  greater 
than  on  other  days,  Monday  excepted,  on  which  day  the  attendance  is 
greatest,  owing  to  the  charge  being  sixpence  only. 

During  the  summer  of  1850,  two  Egyptian  Arabs,  who  came  over 
in  charge  of  a  collection  of  quadrupeds,  birds,  and  reptiles,  partly  a  gift 
of  Abbas  Pasha,  and  partly  a  purchase  by  the  Society,  exhibited,  in 
these  gardens,  snake  charming,  as  practised  by  their  tribe;  which  ex- 
hibition was  also  advertised  by  the  Society. 

About  three  acres  of  the  land  belonging  to  the  Society,  towards  the 
upper  part  of  the  gardens,  and  not  at  present  required  for  the  animals, 
are  cultivated  as  a  flower  garden,  in  which  flowers  are  brought  to  a  state 
of  great  perfection :  and  there  are  greenhouses,  pits,  and  other  premises, 
fitted  up  and  used  for  the  preservation  of  the  garden  stock  during  the 
winter.  The  ^expenses  of  the  flower  garden  amount  to  a  consi-  p^^^  » 
derable  sum.  About  one-third  of  the  flower  garden  is  in  the  ^ 
parish  of  Saint  Marylebone;  and  the  remaining  two-thirds  is  in  the 
parish  of  Saint  Pancras. 

A  printed  copy  of  the  Society's  charter  and  by-laws  is  annexed  to 
this  case,  and  may  be  referred  to  as  part  of  the  case,  as  may  also  the 
reports  of  the  committee  and  auditors  read  at  the  annual  general  meet- 
ing holden  the  29th  day  of  April,  1851,  the  2flth  day  of  April,  1852, 
•nd  the  29th  day  of  April,  1858. 
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IF  the  Coart  should  be  of  opinion  that  the  appellants  have  established 
their  claim,  under  stat.  6  &;  7  Yict.  c.  86,  to  exemption  from  liability  to 
be  rated,  the  rate  shall  be  amended  by  striking  out  the  assessment  there- 
in of  the  appellants  :  but,  if  otherwise,  the  rate  shall  be  confirmed. 

Pa%hley^  for  the  respondents. — This  Society  fails  to  satisfy  the 
principal  requisities  of  stat.  6  &  7  Yict.  c.  36,  s.  1.  It  is  questionable 
whether  it  is  <<  instituted  for  purposes  of  science,  literature,  or  the  fine 
arts  exclusively ;"  at  any  rate  the  premises  are  not  «  occupied  by  it  for 
the  transaction  of  its  business,  and  for  carrying  into  effect  its  pur- 
poses." Even  admitting  that  the  object  of  the  incorporation,  as  ex- 
pressed in  the  charter,  «« the  advancement  of  Zoology  and  Animal  Phy- 
siology, and  the  introduction  of  new  and  curious  subjects  of  the  animal 
kingdom,"  is  exclusively  scientific,  it  is  obvious  that  the  premises  are 
applied  to  purposes  not  scientific.  The  report  of  1851  points  out  that 
the  great  increase  of  income  has  arisen  from  the  sums  contributed  by 
the  public  for  the  admission  to  the  gardens :  and  this  is  attributed  to 
♦Ai  Q1  ^^^  improvement  in  respect  to  the  objects  ^exhibited  and  of  the 
^  conveniences  afforded  to  visiters.  Such  an  exhibition,  though 
affording  a  laudable  recreation,  cannot  be  said  to  have  an  exclusively 
scientific  purpose :  similar  exhibitions  took  place  for  the  amusement  of 
the  populace  in  the  Roman  circus.(a)  It  might  as  well  be  said  that  an 
exhibition  of  fireworks  was  made  for  the  exclusive  object  of  promotiog 
the  science  of  pyrotechny.  One  attraction  dwelt  upon  is  the  state  of 
the  walks  in  the  garden.  Music  also  is  resorted  to  as  a  means  of 
attraction :  and  this  constitutes  a  stronger  case  against  the  exemption 
than  that  of  Russell  Institution  v.  Vestry  of  St.  Giles,  ante,  p.  416. 
But,  further,  underletting  to  the  person  who  supplies  refreshments  is 
inconsistent  with  the  occupation  of  the  premises  ^exclusively  for 
scientific  purposes  :  and  on  this  point  Purvis  v.  Traill,  3  Exeh. 
344;t  is  a  direct  authority.  Perhaps,  after  Churchwardens  of  St.  Ann 
V.  Linnean  Society,  ante,  p.  793,  it  cannot  be  maintained  that  the  con- 
tributors are  not  in  part  voluntary.    [Lord  Campbell,  C.  J. — ^The 

(a)  The  following  passnge  in  Gibbon  was  referred  to,  relating  to  the  exhibition  of  wild  aDimals 
in  the  Roman  clrcui  by  the  emperor  Garinns  and  others.  "  While  the  populace  gased  with  itapid 
wonder  on  the  splendid  show,  the  naturalist  might  indeed  observe  the  figure  and  properties  of  «e 
many  different  species,  transported  from  every  |»rt  of  the  ancient  world  into  the  amphitheatre 
of  Rome.  But  this  accidental  benefit,  which  science  might  derive  from  folly,  is  surely  iaaiffi- 
cient  to  justify  such  a  wanton  abuse  of  the  public  riches."  Decline  and  Fall,  oh.  xn.  (VoL  a  p. 
100,  ed.  Milman,  1838).  Counsel  also  read  an  extract  from  ch.  it.  of  the  same  work  (vol  L  p. 
1A2);  and  the  following  passages  from  Swainson's  Preliminary  Discourse  on  the  Stady  of 
Natural  History.  "  The  constitution  of  The  Zoological  Society  is  of  a  veiy  mixed  natare, 
admirably  adapted,  indeed,  to  the  reigning  taste,  and  to  uphold  a  very  agreeable  and  popular 
establishment,  suited  to  the  rational  amusement  of  the  public.  It  is  more  calcnUted,  bowerer, 
to  diffuse  than  to  increase  the  actual  stock  of  scientific  knowledge.  It  possesses  enormous  fuods; 
but  it  must  not  be  forgotten,  that  for  these  funds  it  is  largely  indebted  ib  its  popular  anaage- 
ments.  It  might  perhaps  combine,  in  a  greater  degree  than  it  does,  the  diffusion  of  a  taste  for 
natural  history,  with  the  permanent  object  of  stimulating  original  investigation."  P.  3H.  ''We 
can  only  hope  that  a  larger  portion  of  these  funds,  in  process  of  time,  will  be  devoted  to  the  pre- 
•ecution  and  encouragement  of  legitimate  science  than  has  yet  been  done."    P.  31fiw 
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contributions  are  not  the  less  voluntary  from  the  contributors  having 
boand  themselves  to  pay.  But  it  may  be  worth  considering  whether 
that  which  is  paid  for  is  scientific  improvement,  or  personal  benefit  in 
the  nature  of  profit.]  Certainly  the  privileges  which  a  fellow  purchases 
are  of  value ;  as,  for  instance,  the  power  of  giving  admissions  which 
must  otherwise  have  been  paid  for. 

WilleSj  contr^. — The  general  object  of  the  Society  is  undoubtedly 
scientific.  That  character  is  not  destroyed  by  the  scientific  exhibitions 
being  rendered  amusing.  The  resort  of  visiters  produces  no  emolument 
to  the  individual  members.  The  refreshment  rooms  are  merely  sub- 
sidiary :  at  scientific  meetings,  as,  for  instance,  at  those  of  The  Royal 
Society,  refreshments  are  provided.  It  is  not  necessary  to  inquire  as 
to  the  effect  of  the  exhibition  of  the  humming  birds  by  Mr.  Gould,  the 
exhibition  having,  before  the  laying  of  this  rate,  been  managed  merely 
by  and  for  the  Society.  The  experiments  upon  charming  snakes  are 
closely  connected  with  investigations  into  the  habits  of  the  animal ;  the 
Arabian  attendants  upon  the  quadrupeds  must  also  be  serviceable  in 
preserving  the  animals  in  a  proper  state,  and  in  making  known  their 
habits.  No  argument  in  favour  of  the  rate  can  be  derived  from  the 
fact  that  the  gardens  are,  to  a  certain  extent,  ornamentally  laid  out : 
there  can  be  no  ^deviation  from  the  scientific  purpose  in  making 
use  of  land  not  yet  wanted :  the  banks  of  railways  are  commonly 
made  use  of  as  gardens  or  hay  fields ;  but  it  cannot  be  said  that  this 
alters  the  nature  of  the  undertaking.  [Lord  Campbell,  C.  J. — ^You 
are,  in  fact,  claiming  to  exempt  from  rateability  these  three  acres,  and 
80  to  burthen  the  parish.]  If  the  Court  thinks  that  the  exemption  is 
too  widely  claimed,  the  rate  should  be  confined  to  so  much  of  this  land 
as  may  be  considered  to  be  in  excess  of  the  scientific  purpose.  The 
introduction  of  music  of  course  constitutes  an  attraction:  but  the  par- 
ties who  are  so  attracted  are  not  the  less  instructed.  [Lord  Campbbll, 
G.  J. — A  man  who  goes  to  a  play  is  perhaps  instructed :  but  can  it  be 
said  that  the  play  is  exhibited  for  the  exclusive  purpose  of  instruction  ?] 
The  argument  for  the  rate  proves  too  much:  no  science  is  pursued 
without  something  being  done  which  is  not  directly  an  act  of  scientific 
investigation. 

Piuhley  was  not  called  on  to  reply. 

Lord  Campbell,  C.  J. — I  wish,  at  the  outset,  to  express  my  opinion 
that  the  Society  is  deserving  of  the  highest  commendation :  it  has,  I 
have  no  doubt,  essentially  contributed  to  the  advancement  of  natural 
science ;  and  I  hope  that  it  may  long  flourish.  But  I  consider  that  it 
does  not  come  within  the  statute.  It  tends  to  advance  the  science : 
but  can  that  be  said  to  be  its  exclusive  object  ?  We  must  exercise  our 
judgment  upon  this  as  a  matter  of  fact;  and,  doing  so,  I  see  that  the 
Society  has  also  another  object,  namely,  amusement,  amusement  of  a 
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^oQo-i  ^08^  innocent  and  laudable  kind,  but  *8till  differing  from  the 
^  pure  pursuit  of  science.  If  I  were  called  upon  to  decide  the 
point,  I  should  say  that  the  contributions  were  not  voluntary.  I  beliere 
one  of  my  learned  brothers,  who  subscribes,  looks  to  the  amusement 
which  he  and  his  family  and  friends  are  to  deriye  from  their  access  te 
the  gardens ;  and  such  subscriptions,  it  seems  to  me,  are  not  voluntary 
contributions  to  the  Society  within  the  meaning  of  the  Act.  Then  we 
find  that  the  gardens  are  not  exclusively  devoted  to  objects  which,  if 
they  were  the  sole  objects,  would  give  the  Society  the  character  of  a 
scientific  institution,  but  to  objects  also  which  are  not  necessary  or  even 
subsidiary  to  the  promotion  of  science.  I  am  therefore  of  opinion  that 
the  claim  to  immunity  is  not  substantiated. 

Erlb,  J. — I  think  that  this  Society  is  not  within  the  statutory  ex- 
emption. It  does  promote  science ;  and  it  does  good  by  creating  a 
predilection  for  science :  but  I  cannot  say  that  the  premises  are  occu* 
pied  exclusively  for  purposes  of  science.  They  are  clearly  occupied 
also  for  purposes  which  are  not  sufficiently  proximate  to  that  of  the 
promotion  of  science  to  support  the  exemption.  As  to  the  question, 
whether  the  contributions  are  voluntary,  we  have  expressed  an  opinion 
that  contributions  are  not  so  where  the  intention  is  to  purchase  a  private 
convenience,  as  is  the  case,  I  believe,  with  many  institutions  which  also 
embrace  scientific  objects. 

Grompton,  J. — I  am  of  the  same  opinion.  I  am  glad  that  the  par- 
poses  of  the  Society  are  not  confined  to  such  as  are  merely  scientific :  I 
am  not  sure  that  the  additional  object  which  is  attained,  that  of  bring- 
ing people  ^together  for  rational  amusement  and  recreation,  is 
not  more  important  than  the  scientific  object.  But,  as  the  Society 
is  not  exclusively  devoted  to  scientific  purposes,  the  exemption  cannot 
bo  sustained. 

(No  fourth  Judge  was  present.) 

Judgment  for  respondents,  with  costs. 
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The  QUEEN  v.  The  Inhabitants  of  BUBGATE.    Mdjf  81. 

M.y  seised  in  fee  of  land,  derised  it  to  A.  for  life,  and  bequeathed  aU  his  personalty  to  A^  lad 
directed  that»  after  A.'s  death,  the  land  should  be  sold  within  six  months,  and  eqoally  dinded 
between  doTisor's  six  children ;  if  any  of  the  children  shonld  be  dead,  the  share  to  be  equslly 
divided  between  the  children  of  such  child :  and  executors  were  named ;  bat  no  estate  or  power 
of  sale  was  expressly  given  to  them. 

The  devisor  survived  A.,  and  left  two  daughters,  and  grandchildren  by  another  daughter,  sMse 
being  minora  at  the  time  of  the  devisor's  death.  The  land  was  sold  more  than  seven  noDt&J 
after  devisor's  death ;  and,  during  the  whole  interval,  one  of  the  surviving  daughters,  with  ber 
husband,  resided  on  the  land. 

Held :  that  a  settlement  was  gained  by  such  residenoe. 

On  appeal  against  an  order  of  two  justiceS|  removing  Ann  Torbold, 
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widow,  and  her  three  children,  aged  respectively  twelve,  eight,  and  six 
years,  from  the  parish  of  Mellis  to  the  parish  of  Bargate,  both  in  Suf- 
folk, the  Sessions  confirmed  the  order,  ciubject  to  a  case,  which  was,  in 
substance,  as  follows. 

William  Torbold,  the  husband  of  the  pauper  Ann  Torbold,  previously 
to  his  marriage  with  her,  acquired  a  settlement  in  the  appellant  parish 
of  Burgate,  by  hiring  and  service  for  a  year  ending  at  Old  Michaelmas, 
1826. 

But  the  said  Ann  Torbold  was  the  daughter  and  one  of  the  coheir- 
esses of  John  MuUinger,  late  of  the  parish  of  Wortham  in  Suffolk.  At 
the  time  of  her  marriage  with  W.  Torbold,  which  took  place  in  June, 
1829,  she  resided  with  her  father  in  a  house  of  his  own.  He  was  seised 
in  his  demesne  in  fee  simple  of  this  house,  and  *of  the  premises  r^^^^n  ^ 
thereunto  belonging,  and  also  of  about  an  acre  of  land  adjoining  ^ 
the  same :  and  the  wliole  was  situate  in  the  parish  of  Wortham.  Upon 
the  marriage  of  W.  and  A.  Torbold,  W.  Torbold  came  to  reside  with 
his  wife  and  her  father  in  the  house  in  question ;  and  all  of  them  con- 
tinued to  reside  together  until  the  death  of  John  Mullinger.  He  died 
on  or  about  81st  August,  1844,  having  first  made  and  published  his  last 
will  and  testament  in  writing,  duly  executed  and  attested  for  passing 
real  estate.     The  following  is  an  extract. 

<<  I,  John  Mullinger,"  «<  do  declare  this  to  be  his  last  will  and  testa- 
ment, however  imperfect  it  may  be  written.  Itim,  I  give  and  bequeath 
to  my  said  beloved  wife  Ann  Mullinger  my  freehold  estate  and  all  that 
appertain  to  it  during  her  naturall  life,  leying  in  Blow  Norton  in  the 
county  of  Norfolk.  Itim,  I  allso  give  to  my  said  beloved  wife  Ann 
Mullinger  my  other  freehold  estate,  and  all  that  appertain  to  it,  leying 
in  Wortham  in  the  county  of  Suffolk,  during  her  natural  life.  Itum, 
I  allso  give  unto  my  beloved  wife  Ann  MuUinser  all  my  live  and  ded 
stock,  with  goods  and  chattels,  bills  and  bonds,  corn,  wither  in  the 
barne  or  on  the  land,  to  do  with  as  she  please :  but,  providing  their 
should  not  be  anuff  money  to  bury  me  and  pay  all  just  bills,  the  same 
shall  be  taking  out  of  the  said  goods  and  chattels.  Itum,  after  my 
beloved  wife  is  deceased,  the  same  two  freehold  estates  shall  be  sold 
within  six  months,  and  bee  equily  divided  betwin  my  six  children ;  and 
providing  any  of  them  shold  be  ded,  their  farther  or  moother's  share 
to  'be  equily  divided  betwin  their  children.  Ware  of  i  chose  for  my 
executors  or  executricks  Ann  Mullinger,  my  bloved  wife,  and  William 
Hogg,  my  son  in  law,  ware  of  thay  shall  be  paid  their  reasonable 
expences." 

*Ann  Mullinger,  the  wife  of  the  testator,  predeceased  him,  and  r^iooe 
died  in  or  about  January,  1842.     The  only  descendants  of  the  tes-  '- 
tator  alive  at  his  decease  were  his  daughter  the  pauper  Ann  Torbold, 
bis  daughter  Mary  Green,  since  deceased,  but  then  living,  married  to 
Charles  Green,  and  his  grandchildren,  some  of  whomi  at  the  time  of 
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the  testator's  death,  were  minors,  being  the  lawful  issae  of  his  daughter 
Susannah  Hogg,  then  deceased,  and  William  Hogg  her  husband,  Susan- 
nah Hogg  having  intermarried  with  William  Hogg  on  5th  July,  1814, 
and  having  died  in  March,  1829. 

The  property  of  the  testator  described  in  his  will  as  his  freehold  estate 
lying  in  Wortham  in  Suffolk  consisted  of  the  house  and  premises  and 
land  above  mentioned. 

W.  Torbold,  and  the  pauper  A.  Torbold,  his  wife,  and  his  family, 
continued  to  reside  and  sleep  in  the  said  house,  and  occupied  the  said 
house  and  premises  and  land  from  the  death  of  the  testator  until  the 
same  was  sold,  under  the  provisions  of  the  will,  in  April,  1845 :  and,  on 
the  sale,  W.  Torbold  and  Ann  his  wife  reoeived  one  third  part  of  the 
purchase-money. 

The  pauper  children  are  the  lawful  issue  of  the  marriage  of  W.  Tor- 
bold  and  A.  Torbold,  and  are  of  the  ages  above  mentioned  (twelve,  eight, 
and  six),  and  unemancipated. 

W.  Torbold  died  on  or  about  3d  January,  1852. 

Neither  W.  Torbold,  nor  A.  Torbold,  his  wife,  nor  their  children,  ever 
resided  at  so  great  a  distance  as  ten  miles  from  the  parish  of  Wortham. 

The  question  for  the  opinion  of  the  Court  of  Queen's    Bench  is : 

Whether  the  facts  stated  show  a  settlement  of  Ann  Torbold,  the  widow, 

*5^2R1  ^^  ^^®  parish  of  Wortham.     "^If  the  Court  shall  be  of  opinion  in 

-^  the  a£Srmative,  then  judgment  is  to  be  entered  for  the  appellants : 

but,  if  not,  for  the  respondents. 

N.  Palmer  and  Power ^  in  support  of  the  order  of  Sessions. — ^The 
question  is,  whether  the  pauper  Ann  took  such  an  interest  under  the 
will  as  to  enable  the  residence  in  Wortham  to  confer  a  settlement.    It 
is  clear  that  the  devisor  meant  to  dispose  of  all  his  realty  and  person- 
alty.    His  wife  has  an  absolute  property  in  the  personalty,  and  a  life 
estate  in  the  land,  which  includes  the  land  at  Wortham.     The  executors 
must  be  intended  to  take  all  that  in  which  the  wife  had  only  a  life  interest : 
there  is  no  appearance  of  any  intention  to  give  an  intermediate  interest. 
A  devise,  where  the  intention  is  clear,  will  not  be  construed  so  strictly 
as  a  conveyance  inter  vivos.     If  the  executors  did  not  take  the  legal  re- 
mainder in  fee,  it  was  undisposed  of,  and  went  to  the  heir  at  law ;  but 
the  heir  took  no  beneficial  interest.     It  will  be  said  that  here  the  wife, 
being  one  of  two  coheiresses,  took  at  any  rate  a  legal  estate  as  trustee 
for  the  purposes  of  the  will :  and  it  is  true  that  Nolan,  2  P.  L.  105 
(4th  ed.),  says  that  is  « immaterial  whether  the  party  has  a  beneficial 
interest  in  the  estate :  a  mere  trustee  may  acquire  a  settlement,  for 
nobody  can  take  the  estate  from  him,  and  it  is  sufficient  that  he  reside 
in  the  parish  forty  days,  and  cannot  be  removed  from  it."     For  this  be 
cites  Rex  v,  Oakley,  10  East,  491 :  that  was  the  case  of  a  guardian  in 
'ocage  ;  but  the  Court  clearly  there  considered  the  case  distinguishable 
rom  that  of  a  trustee  without  interest|  on  the  ground  of  the  superintend- 
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ence  which  the  guardian  was  *bound  to  exercise  over  the  infant's  p^«9i» 
estate.     In  Rex  t;.  Stone,  6  T.  R.  295,  it  was  held  that  the  execu-  ^ 
tor  of  a  tenant  from  year  to  year  of  an  estate  under  the  value  of  10^. 
might  gain  a  settlement  by  residence  on  it :  but  Lord  Kenyon  seems  to 
put  the  decision  on  the  ground  that  the  executor  would  hold  the  land 
though  for  the  benefit  of  others :  the  trustee  of  an  outstanding  term 
could  not  gain  a  settlement :  here  the  heirs  would  merely  be  the  persona 
from  whom  the  executors  of  the  will  would  take  the  estate,  and  would 
have  neither  an  interest  entitling  them  to  reside  nor  a  duty  requiring 
them  to  do  so.     The  heirs  could  not  be  charged  with  a  breach  of  trust. 
[Lord  Campbell,  G.  J. — Suppose  rent  became  due  before  sale.]    The 
executor  would  distribute  it  among  the  parties  entitled  to  the  proceeds 
of  the  sale.    But,  further,  the  executors  took  the  fee.    They  would 
have  to  convey  a  fee  simple  to  the  vendee  under  the  will.     [Lord  Gamp- 
bell,  G.  J. — ^Do  you  contend  that  there  can  be  no  power  of  sale  with- 
out a  legal  estate  in  the  land  ?]     In  Shapland  v.  Smith,  1  Br.  Ch.  Ga. 
75  (referred  to  in  Silvester  dem.  Law  v.  Wilson,  2  T.  R.  444),  it  was 
held  that,  where  trustees  had  to  pay  rates,  taxes,  and  repairs,  and  then 
pay  over  the  surplus  to  A.,  they  took  the  legal  estate.     The  executors 
here  would  be  bound  to  collect  the  rents,  till  the  sale.     Nor  is  there  any 
settlement  in  respect  of  the  pauper's  equitable  interest.     In  Regina  r. 
St.  Margaret,  Leicester,  2  Q.  B.  559  (E.  G.  L.  R.  vol  42),  land  was  de- 
vised to  a  trustee,  in  trust  to  sell  and  divide  the  estate  among  the  de- 
visor's children,  and  to  the  separate  use  of  such  female  children  as 
should  be  married :  and  it  was  held  that  the  husband  of  one  of  such 
children,  residing  on  the  land  before  sale,  did  not  *gain  a  settle-  ri^oc)o 
ment ;  and  Rex  v.  Natland,  Burr.  S.  G.  793,  was  there  overruled.  ^ 
[Lord  Gampbell,  G.  J. — How  do  you  collect  from  this  will  that  the 
sale  is  to  be  made  by  the  executors  ?]    That  appears  from  Forbes  v. 
Peacock,  11  M.  k  W.  680.t    A  party  entitled  to  the  proceeds  of  the 
sale  of  an  estate  may,  in  general,  elect  to  hold  the  land :  but  that  can- 
not be  so  here,  because  the  pauper  was  one  only  of  persons  so  entitled, 
some  of  whom  were  minors  and  incapable  of  electing.     The  pauper  was 
therefore  merely  a  legatee  of  personalty.     [Erle,  J. — In  the  argument 
in  Regina  v.  St.  Margaret,  Leicester,  2  Q.  B.  559  (E.  G.  L.  R.  vol.  42), 
Rex  V.  Wivelingham,  2  Doug.  767,  was  mentioned.]    The  devisee  in  that 
case  was  capable  of  electing  to  take  the  land,  and  did  elect.     [Erle, 
J. — One  devisee  was  a  married  woman.]     That  point  was  not  brought 
before  the  Gourt.     [Crompton,  J. — No  consent  of  the  other  devisees 
was  necessary  here  :  the  wife  was  entitled  to  reside  as  heir.]     It  is  not 
found  that  the  residence  was  in  fact  in  that  character. 

J)a8ent  and  IT.  MilUy  contrd.,  were  not  called  on. 

Lord  Gampbell,  G.  J. — It  seems  to  me  quite  clear  that  there  is 
here  a  legal  title  to  the  land  coupled  with  a  right  to  the  proceeds  of  the 
sale. 
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Eble,  J. — I  think  a  settlement  was  gained.  As  I  construe  the  will, 
the  legal  estate  descended  to  the  pauper,  with  a  right  to  reside  till  the 
power  of  sale  should  be  exercised.  The  only  case,  where  a  pauper  has 
*R9Q1  ^^^^  removed  from  land  in  which  he  has  any  ^interest,  is  Begina 
^  V,  St.  Margaret,  Leicester,  2  Q.  B.  559.  Without  saying  more 
of  that  decision,  the  legal  estate  is  here  in  the  pauper. 

Grompton,  J. — The  pauper  had  a  clear  legal  estate  in  the  land,  and 
eould  not  be  removed. 

(No  fourth  Judge  was  present.)  Order  of  Sessions  quashed. 


IN  THE  EXCHEQUER  CHAMBER. 

BOUGLEUX  t>.  SWATNE  and  Another.    June  1. 

A  plainUfF  in  the  Qaeen's  Bench,  after  jadgment  there  for  defendant,  raggetted  error  in  the 

Exchequer  Chamber,  which  defendant  denied.     Plaintiff  resided  abroad  oat  of  the  jarisdie- 
/  tion  of  the  English  Coarta.    He  had,  bj  order  of  the  Qneen'i  Bench,  given  eeearity  below  for 

costs :  and  the  costs  inoorred  in  that  Court  exceeded  the  amount  for  which  security  had  been 

given. 
On  the  application  of  the  defendant,  after  denial  of  err6r,  the  Court  of  Exchequer  Chamber 

ordered  the  plaintiff  to  give  security  for  costs  in  error  to  the  satisfaction  of  the  master  of  the 

Court  below,  proceedings  to  be  stayed  in  the  meanwhile. 

In  this  case,  judgment  having  been  given  in  the  Court  of  Queen's 
Bench  for  the  defendants,  upon  a  special  verdict,  the  plaintiff  suggested 
error  in  law,  which  the  defendants  denied. 

Bovill  now  moved  that  the  plaintiff  should  give  security  for  costs  in 
error  to  the  satisfaction  of  the  Master  of  the  Court  below,  and  that  in 
the  mean  time  proceedings  should  be  stayed.  He  stated  the  following 
^MC\1  ^^^^^-(^)  ^^^  plaintiff  was  a  foreigner,  resident  out  of  the 
-'  ^jurisdiction  of  the  English  Courts.  He  had  given  security  for 
costs  in  the  Court  below,  which  included  the  costs  of  a  former  trial. 
The  security  given  was  to  the  amount  of  400Z. ;  but  the  costs  amounted 
to  458Z.,  subject  to  a  question  which  was  pending  on  the  taxation,  and 
which  might  have  the  effect  of  increasing  the  costs.  An  application  to 
the  same  effect  had  been  made  to  Crompton,  J.,  at  Chambers,  who  was 
of  opinion  that  the  case  was  one  in  which  he  was  not  entitled  to  inter- 
fere, even  if  he  were  disposed  to  do  so. 

Bovill,  in  support  of  his  motion. — In  Pray  v.  Edie,  1  T.  R.  267, 
where  the  Court  of  Queen's  Bench  stayed  proceedings  till  security  for 
costs  should  be  given  by  the  plaintiff,  who  resided  in  America,  the 
reason  for  granting  such  an  application  is  stated  by  BuUer,  J.:  '^if  a 
verdict  be  given  against  the  plaintiff  he  is  not  within  the  reach  of  our 
law  so  as  to  have  process  served  upon  him  for  the  costs."  The  same 
rule  was  adopted  by  the  Court  of  Common  Pleas  in  Benazech  v,  Bessette 

(a)  No  aifidaTit  was  nsed  on  either  side,  the  counsel  agreeing  as  to  the  &ets. 
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1  Com.  B.  313  (E.  0.  L.  R.  vol.  50).  There,  a  claimant  having  been 
snbstttated  for  a  defendant  under  an  interpleader  rule,  Maule,  J.,  said : 
«  The  same  mischief  exists  in  this  as  in  all  other  cases  where  the  action 
is  brought  by  a  foreigner  resident  abroad.  Unless  entitled  to  security, 
the  claimant,  if  he  succeeded,  would  be  without  remedy  for  his  costs." 
That  applies  to  a  case  where  an  unsuccessful  plaintiff  suggests  error. 
In  Haygarth  v.  Wilkinson,  12  Q.  B.  851  (E.  C.  L.  R.  vol.  64),  the  de- 
fendant below  brought  error  (under  the  old  practice),  and  died  after 
joinder ;  and  the  Court  of  Exchequer  Chamber  stayed  the  proceedings 
till  security  for  costs  was  given  to  the  defendant  in  error,  it  *ap-  r^»Q^ 
pearing  upon  affidavit  that  the  plaintiff  in  error  had  died  insol-  ^ 
vent,  and  that  his  attorney  was  prosecuting  the  writ  of  error  at  his  own 
risk  and  for  his  own  benefit.  From  this  it  appears  that  the  same 
principle,  as  to  requiring  security  for  costs,  prevails  in  proceedings  in 
error  as  in  proceedings  in  Courts  of  original  jurisdiction.  And  in 
Lewis  V.  Owens,  5  B.  &  Aid.  265  (E.  C.  L.  R.  vol.  7),  the  Court  of 
Queen's  Bench  ordered  that  the  plaintiff  in  error,  defendant  below, 
should  give  security  for  costs,  or  else  that  the  judgment  might  be  en- 
forced, it  appearing  that  he  resided  in  Ireland,  and  that  the  judgment 
below  had  been  given  on  demurrer  to  a  replication  to  a  sham  plea.  The 
alternative  there  allowed  would  be  unavailing  here,  because  the  parties 
on  whose  behalf  the  application  is  made  are  defendants  in  the  Court 
below,  where  they  have  succeeded. 

Kanlake  showed  cause  in  the  first  instance. — ^No  case  has  occurred 
where  the  plaintiff  in  the  Court  below,  bringing  error,  has  been  com- 
pelled to  give  security.  [Pollock,  C.  B. — The  application  is  only  for 
security  for  costs.]  Here  security  has  once  been  given;  and  fresh 
security  cannot  be  asked  for.  That  was  held  in  Jones  v.  Jacobs,  2 
Dowl.  P.  C.  442,(a)  where  the  sureties  had  become  insolvent.  So  in 
Kent  V.  Poole,  7  Dowl.  P.  C.  572,  Patteson,  J.,  refused  to  increase  the 
amount  of  security  for  costs,  fixed  by  the  Master,  on  the  ground  that 
the  amount  would  in  fact  probably  be  larger  than  that  fixed.  Again, 
the  application  is  too  late.  The  defendants  have  denied  the  error  in 
law,  which  is  equivalent  to  having  joined  in  error  under  the  r^eono 
♦former  practice.  [Jkrvis,  C.  J. — I  do  not  see  how  they  could  '- 
apply  earlier.]     There  is  no  precedent  for  this  application. 

Jeryis,  C.  J. — It  seems  to  be  the  opinion  of  the  Court  that  this  ap- 
plication should  be  granted,  though  we  have  no  precedent.  In  three  or 
four  years  this  decision  will  constitute  a  precedent. 

Pollock,  C.  B.,  Maulb,  Cresswell,  and  Crowder,  Js.,  and  Aldbr* 
SON,  Platt,  and  Martin,  Bs.,  concurred.  Rule  absolute. 

(a)  In  th«  2d  line  of  the  report  there,  it  leemB  that  "plaintiff''  ehonld  be  read  for  "defendant" 

2u2 
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JOHN  STORM  V.  EDWARD  STIRLING.    June  1. 

Defendant  signed,  and  delirered  to  plaintiff,  a  written  instniment»  containing  the  follo«iii| 
words :  "  nine  months  after  date,  I  promise  to  pay  to  the  secretary  for  the  time  being  of  The 
Indian/'  Ao.,  "  Society,  or  order,  Company's  rupees,  twenty  thousand,  with  intereet  at  tbe 
rate,"  Ae. ;  "  and  I  hereby  deposit  in  his  hands  twenty-two  Union  Bank  sharee,"  "  by  way  of 
pledge  or  security  for  the  due  payment  of  the  said  sum  of  Company's  rupees,  twenty  thousand, 
as  aforesaid ;  and,  in  default  thereof,  hereby  authorise  the  said  secretary  for  the  time  bein^ 
forthwith,  either  by  private  or  public  sale,  absolutely  to  sell  or  dispose  of  the  said  twenty- tvo 
Union  Bank  shares,  so  deposited  with  him ;  and  out  of  the  proceeds  of  sale  to  reivaburae  hia- 
self  the  said  loan  of  Company's  rupees,  twenty  thousand,  and  interest  thereon,  as  aforesaid,  bs 
rendering  to  me  any  surplus  which  may  be  forthcoming  from  such  sale.  And  I  hereby  pr»> 
mise  and  undertake  to  make  good  whatever,  if  anything,  may  be  wanting  orer  and  aboTS  the 
proceeds  of  such  sale,  to  make  up  the  full  amount  of  the  said  loan  of  Company's  rupees,  tveaty 
thousand,  and  interest  as  aforesaid." 

Plaintiff,  at  the  time  of  the  making  and  delirering  of  this  paper,  and  thence  forward  eonthmSy 
till  the  expiration  of  the  nine  months,  and  ever  since,  had  been  secretary  of  the  Soetety.  Aa 
action  having  been  brought  by  him  against  defendant,  after  the  expiration  of  the  nine  monthly 
as  upon  a  promissory  note,  the  declaration  averring  tbe  plaintiff  to  have  been  and  to  be  seere- 
taiy  as  aforesaid,  and  the  defendant  having  denied  making  the  note : 

Held,  that  the  instrument  was  not  a  promissory  note,  the  payee  being  uncertain  at  the  time  of 
the  making. 

Qumrt,  Whether,  independently  of  this  objection,  the  promise  by  the  maker  to  pay  ia  defaolt  of 
the  deposit  making  up  the  sum  would  have  prevented  the  instrument  from  being  a  {wtimissory 
note? 

First  Count.  That,  whereas  defendant,  on  10th  March,  1845,  m 
♦5^^^1  P^^^^  beyond  the  seas,  to  wit,  at  ^Calcutta  in  the  East  Indies, 
-'  made  his  promissory  note  in  writing,  and  thereby  promised  to 
pay  to  the  secretary  for  the  time  being  of  The  Indian  Laudable  and 
Mutual  Assurance  Society  twenty  thousand  Company's  rupees,  with 
interest  at  the  rate  of  six  per  cent,  per  annum,  nine  months  after  the 
date  thereof,  which  period  and  the  time  for  payment  of  the  said  note 
had  expired  before  the  commencement  of  this  suit ;  and  then  deliyered 
the  said  note  to  the  plaintiff,  who,  at  the  time  of  the  making  of  the  said 
promissory  note  and  from  thence  hitherto,  was  and  is  the  secretary  of 
the  said  Indian  Laudable  and  Mutual  Assurance  Society:  arerment 
that  the  said  sum  of  twenty  thousand  Company's  rupees  was  and  ia  of 
great  value,  to  wit,  of  2000Z.  of  lawful,  &c.    Breach :  Non-payment. 

Plea  to  this :  That  defendant  <<  did  not  make  the  alleged  promissory 
note." 

The  plaintiff  took  issue  on  this  plea.  There  were  also  other  issues 
of  fact. 

On  the  trial,  before  Crompton,  J.,  at  the  Middlesex  sittings  in 
Michaelmas  Term,  1858,  a  special  verdict  was  found ;  of  which  the  parts 
now  material  were  as  follows. 

As  to  the  first  issue.     That  the  defendant,  at  a  certain  place,  &e, 
(as  in  the  declaration),  made  and  signed,  and  delivered  to  the  plaintiff^ 
a  document  in  the  words  and  figures  following,  that  is  to  say : 
<«  C.  20,000.  «  Calcutta,  10th  March,  1845. 

«<  Nine  months  after  date,  I  promise  to  pay  to  the  secretary  for  the 


8  ELLIS  &  BLACKBURN.    Q.  B.  833 


time  being  of  The  Indian  Laudable  and  Mutual  Assurance  Society,  or 
order,  Company's  rupees,  twenty  thousand,  with  interest  at  the  rate  of 
six  per  cent,  per  annum.  And  I  hereby  deposit  in  his  hands  twenty- 
two  Union  Bank  shares,  as  particularized  at  foot,  *by  way  of  p^oq j 
pledge  or  security  for  the  due  payment  of  the  said  sum  of  Com-  ^ 
pany 's  rupees,  twenty  thousand,  as  aforesaid ;  and,  in  default  thereof, 
hereby  authorize  the  said  secretary  for  the  time  being,  forthwith,  either 
by  private  or  public  sale,  absolutely  to  sell  or  dispose  of  the  said  twenty- 
two  Union  Bank  shares,  so  deposited  with  him ;  and  out  of  the  proceeds 
of  sale  to  reimburse  himself  the  said  loan  of  Company's  rupees,  twenty 
thousand,  and  interest  thereon,  as  aforesaid,  he  rendering  to  me  any 
surplus  which  may  be  forthcoming  from  such  sale.  And  I  hereby 
promise  and  undertake  to  make  good  whatever,  if  anything,  may  be 
wanting  over  and  above  the  proceeds  of  such  sale,  to  make  up  the  full 
amount  of  the  said  loan  of  Company's  rupees,  twenty  thousand,  and 
interest  as  aforesaid.  Edwd.  Stirling." 

(Then  followed  the  numbers  of  the  shares.) 
«No.  33,  Due  10/18  Dec.  /45." 

That  The  Indian  Laudable  and  Mutual  Assurance  Society,  in  the 
said  document  mentioned,  is  The  Indian  Laudable  and  Mutual  Assur- 
ance Society  within  in  the  declaration  mentioned ;  and  that  the  plain- 
tiff, at  the  time  of  the  making  of  the  said  document,  and  from  thence 
until  the  time  of  the  commencement  of  the  within  mentioned  action, 
was  the  secretary  of  the  said  Society.  That  the  name  Edward  Stirling, 
8et  and  subscribed  to  the  said  document,  is  of  the  proper  handwriting 
of  the  defendant.  That  the  said  sum  of  twenty  thousand  Company's 
rupees,  at  the  time  of  the  making  of  the  said  document,  and  when  the 
same  became  due,  was  of  the  value  of  20002.  of  lawful  money  of  Great 
Britain.  The  special  verdict  then  left  the  first  issue  to  the  Court  in 
the  usual  form.  The  findings  on  the  other  issues  were  immaterial  to 
the  question  now  decided. 

*The  case  as  to  the  first  issue  was  arinied  in  last  Easter  r^oor 
Term.(a)  t*885 

ZimA,  for  the  plaintiff. — The  document  is  a  promissory  note.  Two 
objections  will  be  made.  First,  it  will  be  said  that  the  promise  to  make 
good  any  sum  by  which  the  produce  of  the  shares  may  fall  short  of  the 
twenty  thousand  rupees  qualifies  the  original  promise,  and  destroys  its 
character  of  promissory  note.  But  such  an  additional  engagement 
has  not  the  effect  suggested.  In  Wise  v,  Charlton,  4  A.  &  E.  786  (E. 
C.  L.  R.  vol.  31),  an  instrument,  which  in  other  respects  was  a  promis- 
sory note,  contained  a  statement  that  the  maker  had  deposited  certain 
title  deeds  as  an  additional  security  for  the  sum  which  he  promised  to 
pay :  and  it  was  held  that  this  was  a  promissory  note  on  which  the 
endorsee  might  sue  the  maker ;  Patteson,  J.,  saying  that  this  instru- 

(a)  Mftj  5, 1S&4.    Before  Lord  OuiipbeU,  0.  J.,  Wightman  ud  Crompton,  Jf. 


it35  STORM  V.  STIRLING.    T.  T.  1854. 

ment  was  not  the  less  a  promissory  note  from  its  being  also  an  agree- 
ment of  another  kind.  Fancourt  v.  Thorne,  9  Q.  B.  312  (£.  C.  L.  R.  rol. 
58),  is  to  the  same  effect.  [Wightman,  J. — The  promisee  here  was 
not  bound  to  have  recourse  to  the  shares.]  He  was  not :  if  that  had 
been  a  necessary  step,  perhaps  the  case  might  have  been  like  that  of  an 
instrument  containing  a  promise  to  pay  money  and  do  another  act ;  it 
seemSy  from  FoUett  v,  Moore,  4  Exch.  410,t  that  such  an  instrument 
would  not  be  a  promissory  note.  The  engagement  is  not  then  satisfied 
by  the  mere  payment  of  the  money.  Here  the  promise  has  an  imme- 
diate unqualified  right  to  demand  the  money  at  the  end  of  the  nine 
♦fif^fti  ™^^^^^ '  ^^^  ^^®  mere  payment  discharges  *the  promissor.     Be- 

^  sides,  the  promise  to  pay  the  deficiency  is  no  more  than  the  law 
would  imply  from  the  'deposit  and  the  debt :  the  addition  therefore  goes 
no  further  than  a  mere  recital  of  the  fact  of  the  deposit.  There  is  no 
fresh  consideration.  Secondly,  it  will  be  objected  that  the  party  to 
whom  the  promise  is  made  is  not  a  designated  individual.  But  the  fair 
meaning  of  the  undertaking  is,  to  pay  to  the  plaintiff,  described  as  being 
the  secretary  at  the  time,  if  he  should  be  secretary  at  the  maturity  of 
the  note.  [Lord  Campbell,  C.  J. — That  might  be  so,  if  the  promise 
were  simply  to  pay  to  the  secretary,  without  the  addition  of  the  words 
<«for  the  time  being."  But,  even  supposing  that  the  meaning,  is  an 
instrument  with  such  a  conditional  promise  a  promissory  note?]  A 
promise  to  pay  S.  W.  and  S.  D.,  <<  stewardesses  for  the  time  being  of 
The  Provident  Daughters'  Society,"  "or  their  successors  in  oflSce,"  was 
held,  in  Rex  v.  Box,  6  Taunt.  325  (E.  C.  L.  R.  vol.  1),  to  be  rightly 
described,  in  atL  indictment  for  forgery  under  stat.  2  Geo.  2,  c.  25,  s.  1, 
as  a  promissory  note.  [Lord  Campbell,  C.  J. — The  persons  were 
there  designated.  Crompton,  J. — The  Court  seems  to  have  rejected 
the  words  « or  their  successors  in  oflSce,"  because  there  could  be  no 
such  successors.]  The  mention  of  the  name  makes  no  difference.  In 
Megginson  t;.  Harper,  2  Cr.  &  M.  S22,t  the  instrument  purported  to 
be  a  «  promise  to  pay  to  the  trustees  acting  under  the  will  of*  W.  B. ; 
and  it  was  treated  as  a  promissory  note.  [Lord  Campbell,  C.  J. — ^Is 
not  this  a  promise  to  pay  the  person  who  shall  be  secretary  at  the 
maturity  of  the  note  ?]  It  is  payable  to  order  :  the  plaintiff  might  bave 
endorsed  over  at  once.  [Crompton,  J. — If  he  did  not  do  so,  would  not 
n,tyon-\  ^he  *8uccessors,  supposing  it  a  promissory  note,  be  entitled  to 

-'  endorse  it  over?]  There  were  no  such  persons  in  existence: 
supposing  even  that  the  note  is  not  negotiable  at  all,  the  action  on  it 
must  have  been  brought  by  the  plaintiff,  even  if  he  had  quitted  office. 
[Lord  Campbell,  C.  J. — The  parties  clearly  did  not  mean  that.]  The 
deposit  of  the  shares  is  into  the  hands  of  the  plaintiff;  he,  ^ahesaid 
secretary  for  the  time  being,"  is  to  sell  the  shares  «  so  deposited  with 
&im."  There  is  no  uncertainty  as  to  the  payee  in  the  sense  in  which 
rhe  instrument  in  Blanckenhagen  v.  Blundel,  2  B.  &  Aid.  417,  was  nn- 
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certain,  vhere  the  promise  was  to  pay  to  J.  P.  D.  or  to  the  plaintiffs. 
[Lord  Campbell,  C.  J. — Suppose  I  make  a  written  promise  to  pay  to 
the  person  who  shall  be  lord  mayor  next  year.]  That  might  not  be  a 
promissory  note.  [Lord  Campbell,  C.  J. — The  promise  would  be  to 
pay  to  the  lord  mayor  for  the  time  being.]  There  is  no  uncertainty  oa 
the  face  of  the  instrument.  The  promise  here  is  either  to  pay  to  the 
actual  secretary,  the  plaintiff,  or  to  a  person  not  in  being ;  and  on  the 
last  alternative,  it  is  a  promissory  note  payable  to  the  bearer. 

WUleSf  contrd.. — As  to  the  objection  last  discussed.  The  promise  is 
to  pay  to  the  person  who  shall  be  secretary  at  maturity :  and  the  case 
therefore  is  not  within  stat.  Ski  Ann.  c.  9,  s.  1,  which  includes  only 
promises  to  pay  to  any  «  person  or  persons,  body  politic  and  corporate, 
his,  her,  or  their  order,  or  unto  bearer."  Independently  of  the  statute, 
the  action  on  a  note  would  not  lie,  according  to  Lord  Holt.(a)  In 
Colehan  v.  Cooke,  Willes,  893,  897,  where  the  particular  instrument  in 
question  *was  held  to  be  within  the  statute,  Willes,  C.  J.,  explains  r^tooo 
some  of  the  cases  in  which  it  had  been  held  that  the  statute  was  ^  , 
not  applicable,  saying :  <<  they  are  all  of  them  cases  where  either  the 
fund  out  of  which  the  payment  was  to  be  made  is  uncertain,  or  the  time 
of  payment  is  uncertain  and  might  or  might  not  ever  happen.  Now 
here  any  one,  not  the  plaintiff,  might  be  secretary  at  the  maturity,  in 
which  case,  according  to  the  interpretation  suggested  on  the  other  side, 
the  payment  would  not  be  made :  indeed  the  defendant  might  himself 
become  secretary.  In  Megginson  t;.  Harper,  2  Cr.  &  M.  S22,t  the 
payees  were  sufficiently  and  certainly  designated  by  the  reference  to 
the  will.  In  Bex  v.  Box,  6  Taunt.  325  (E.  C.  L.  R.  vol.  1),  the  payees 
were  named ;  but  there  was,  in  addition,  an  attempt  to  give  a  sort  of 
corporate  succession ;  and  this  part  of  the  note  was  rejected.  [Wight- 
man,  J. — Suppose  it  appeared  sufficiently  certain  here  who  would  be 
secretary  when  the  note  became  due.]  It  is  possible  to  conceive  a  case 
of  that  sort,  in  which  the  note  might  be  within  the  statute  :  perhaps  it 
might  be  so  in  the  case  of  a  note  promising  to  pay  <«  The  Chamberlain 
of  London,"  who  is  a  corporation  sole  for  some  purposes,  in  his  corpo- 
rate capacity.  [Wightman,  J. — Suppose  it  payable  to  the  secretary 
of  the  Chamberlain  of  London  for  the  time  being.]  That  would  not  be  a 
good  promissory  note.  It  is  suggested  that  the  note  may  be  treated  as 
payable  to  bearer ;  but  this  is  not,  as  in  Gibson  v.  Minet,  1 H.  Bl.  569,(i) 
the  case  of  a  fictitious  payee  ;  nor,  as  in  Norton  v.  Ellam,  2  M.  &  W.  461,^ 
of  no  payee  being  mentioned.  Besides,  the  declaration  *does  not  p^e^qq 
treat  the  note  as  payable  to  the  bearer :  it  is  not  alleged  that  the  ^ 
plaintiff  is  the  bearer ;  but  it  is  alleged  that  he  was  secretary  at  the 
time  of  the  making,  and  is  so  still :  that  is,  the  note  is  treated  as  paya- 
ble to  the  person,  whoever  it  might  be,  that  should  be  secretary  when 

(a)  Gierke  v.  Martin,  2  Ld.  Raym.  757. 

(6)  In  Bom.  Proo.,  affirming  the  Judgmeni  «f  K.  B.  in  Minet  p.  Gibion,  8  T.  R.  481. 
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tbe  contract  should  be  enforced.  Next,  as  to  the  other  objection.  The 
engagement  at  the  end  of  the  instrnment  constitutes  a  contract  which 
cannot  pass  by  endorsement.  It  does  not  arise,  by  implication,  upon 
the  other  part  of  the  instrnment.  [Lord  Campbell,  G.  J. — Do  you 
contend  that  there  cannot  be  a  good  promissory  note  which  is  not  nego- 
tiable ?]  No.  [Lord  Campbell,  C.  J. — Then,  setting  aside  the  ques- 
tion of  negotiability,  what  is  there  here  which  the  law  would  not  imply 
upon  the  deposit  of  the  shares  ?]  Suppose  the  note  not  paid  for  six 
years ;  and  that  the  last  share  is  sold  after  the  six  years  have  expired, 
but  within  six  years  of  the  commencement  of  the  action,  and  the  debt 
is  still  not  fully  satisfied :  the  statute  of  limitations  could  not  be  pleaded 
to  the  last  contract,  though  it  might  to  a  promissory  note.  [Wight- 
man,  J. — If  any  of  the  shares  were  sold  within  six  years  of  the  com^ 
mencement  of  an  action  on  the  note,  might  not  that  be  set  up  as  part 
payment  in  answer  to  a  plea  of  the  statute  ?]  A  payment  which  the 
payee  could  not  help  making  would  not  be  an  acknowledgment,  and 
therefore  would  not  furnish  an  answer  to  a  plea  of  the  statute :  if  a 
note  were  given  by  way  of  payment,  the  acknowledgment  would  date 
from  the  giving  it,  not  from  the  maturity :  this  is  illustrated  by  Waller 
V.  Lacy,  1  M.  &  G.  54  (E.  C.  L.  B.  vol.  39).  The  method  suggested  of 
reconciling  the  two  engagements  contained  in  the  instrument,  therefore, 

^fUOl  ^^^^  ^^^  ^PP'y '  ^^^  Follett  V.  Moore,  4  Exch.  410,t  *has  nofe 
-*  been  distinguished :  the  instrument  here  contains  an  undertaking 
distinct  from  the  past,  which  is  said  to  constitute  a  promissory  note.  A 
promissory  note  cannot  be  divided  into  separate  contracts;  Johnson 
t;.  Kennion,  2  Wils.  262 :  nor  can  any  part  of  it  be  a  contingent  or  con- 
ditional contract;  Robins  v.  May,  11  A.  &£.  243  (E.  C.  L.  R.vol.  39). 

Ltishj  in  reply. — The  question  of  negotiability  is  unimportant,  as 
that  quality  is  not  essential  to  the  character  of  a  promissory  note. 

Our.  adv,  vuU. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

It  appeared  on  the  special  verdict  in  this  case,  that  the  document 
treated  in  the  declaration  as  a  promissory  note,  and  upon  which  the 
action  was  brought,  was  in  the  following  form  (his  Lordship  then  read 
the  instrument  a?  set  out  ante,  p.  833).  It  was  found  by  the  special 
verdict  that  the  plaintiff,  at  the  time  of  the  making  of  the  above 
document,  and  from  thence  until  the  commencement  of  the  action,  was 
the  secretary  of  the  above-mentioned  Society. 

The  only  question  in  the  case  was,  Whether  the  document  in  ques- 
tion can  be  treated  as  a  promissory  note.  Two  objections  were  taken 
to  its  being  so  treated. 

First :  that  it  was  not  payable  to  any  certain  person,  but  to  the  per- 
son, if  any,  who  at  the  time  when  the  note  should  become  payable  might 
fill  the  situation  of  secretary  to  the  Company :  and,  secondly :  that  the 
additional  promise  to  pay  the  deficiency  in  the  event  of  a  sale  of  the 
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deposited  bank  shares  prevented  the  instrament  from  being  a  promis- 
sory note. 

♦With  reference  to  this  latter  objection,  it  was  argued,  on  the  r^ft^i 
part  of  the  defendant,  that  the  promise  to  pay  the  deficiency  in  ^ 
the  event  of  a  sale  after  default,  would  give  a  new  cause  of  action  for 
such  deficiency  after  the  original  cause  of  action  had  been  barred  by  the 
statute  of  limitations ;  that  such  promise  was  part  of  an  entire  agree- 
ment ;  that  it  was  not  transferable,  and  prevented  the  instrument  from 
being  a  promissory  note.  It  ^^s  said,  on  the  other  hand,  that  the  pro- 
mise to  pay  the  balance  was  no  more  than  what  the  law  would  have 
implied ;  that  there  was  no  consideration  for  such  additional  promise ; 
and  that,  even  if  there  was  such  an  additional  promise  founded  on  a 
sufficient  consideration,  still  as  it  did  not  qualify  the  promise  to  pay  the 
amount  of  the  note  at  the  end  of  the  nine  months,  and  was  a  collateral 
promise  with  reference  to  the  collateral  security,  it  would  not  prevent 
the  document  which  contained  a  positive  promise  to  pay  at  the  end  of 
nine  months  from  operating  as  a  promissory  note  between  the  parties, 
even  if  it  prevented  it  being  assignable  under  the  statute  of  3  &  4  Ann. 
c  9,  8.  1.  Wise  V.  Chariton,  4  A.  &  E.  786  (E.  C.  L.  R.  vol.  81),  was 
cited,  as  showing  that  such  collateral  security,  not  qualifying  the  promise 
to  pay  at  the  given  time,  did  not  prevent  tiie  document  operating  as  a 
promissory  note.  And  the  judgment  of  Patteson,  J.,  in  that  case  was 
relied  on,  in  which  he  says,  ^'  This  is  not  the  less  a  promissory  note, 
from  its  being  also  an  agreement  of  another  kind." 

It  becomes,  however,  unnecessary  for  us  to  decide  or  express  any 
opinion  on  this  part  of  the  case,  as  we  are  of  opinion  that  the  first 
objection  is  fatal  to  the  plaintiff's  case. 

*The  nature  and  every  definition  which  we  find  in  the  books  r^o^o 
of  a  promissory  note  show  that  it  must  contain  an  express  pro-  *- 
mise  to  pay  to  a  person  therein  named  or  designated,  or  to  his  order  or 
to  bearer.  See  Byles  on  Bills,  6th  edit.,  p.  4 ;  Golehan  v.  Cooke,  Willes, 
396 ;  2  Bl.  Com.  467.  If  the  person  to  whom,  or  to  whose  order,  it  is 
to  be  paid  is  uncertain,  and  it  depends  on  a  contingency  to  whom,  or  to 
whose  order,  payment  is  to  be  made,  it  is  not  a  promissory  note  unless 
it  can  be  treated  as  payable  to  bearer. 

It  was  urged,  on  behalf  of  the  plaintiff,  that  we  might  treat  this  as  a 
note  made  payable  to  the  plaintiff,  who  at  the  date  of  the  document  was 
the  secretary  of  the  Society,  by  his  description  as  such  secretary.  And 
it  was  said  that  the  subsequent  part  of  the  instrument,  in  which  it  is 
said  that  the  plaintiff  deposits  in  his  hands,  and  that  he  authorizes  the 
said  secretary  for  the  time  being  forthwith  to  sell,  points  to  the  then 
secretary  as  the  person  to  whom  alone  the  promise  is  made,  and  to  whom 
alone  the  note  is  payable. 

There  is  no  doubt,  upon  the  authorities,  that  it  is  quite  sufficient  to 
make  a  note  by  a  description  or  designatio  personse  of  this  kind :  but  we 
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do  not  tliink  that  we  can  pnt  the  abore  construction  on  the  document 
now  before  us.  The  use  of  the  words  "  for  the  time  being"  in  the  first 
instance,  the  repetition  of  them  afterwards,  and  the  whole  form  and 
Bcope  of  the  instrument,  satisfy  us  that  the  payment  was  to  be  made  to 
the  individual  who,  at  the  time  of  the  instrument  falling  due,  should  fill 
the  situation  of  secretary  of  the  Company,  and  not  to  the  plaintiff 
*ft4<n  '^^^^^^  ^®  happened  to  *be  the  secretary  at  that  time.  It  was,  we 
-'  think,  clearly  intended  as  a  floating  promise,  the  performance  of 
which  was  to  be  made  to  the  person  being  secretary  when  the  document 
became  due.  The  other  construction  would  in  effect  be  to  hold  that  the 
words  ^Hhe  secretary  for  the  time  being"  meant  the  now  secretary :  but 
we  think  that  the  words  were  used  for  the  very  purpose  of  excluding 
that  construction. 

The  case  of  Rez  t;.  Box,  6  Taunt.  825  (E.  0.  L.  R.  vol.  1),  whieh  was 
relied  on  by  the  plaintiff,  is  clearly  distinguishable  from  the  present. 
There  the  note  was  payable  on  demand  to  A.  B.  and  C.  D.,  by  name, 
**  stewardesses"  of  a  provident  society,  "  or  their  successors  in  office." 
There  the  parties  to  whom  the  note  waa  given  were  designated  by  name ; 
and  the  description  of  them  as  stewardesses,  which  it  was  aaid  they 
were  not  legally,  being  mere  matter  of  description,  did  not  alter  the 
promise  to  pay  them  on  demand :  and  the  Judges  said  that,  although 
they  could  have  no  legal  successors  as  stewardesses,  still  their  executors 
or  administrators  might  sue.  In  the  present  case,  as  we  read  the  docu- 
ment, the  money  was  never  to  become  payable  to  the  plaintiff,  and  he 
wa9  never  to  have  any  right  upon  the  instrument,  unless  he  happened  to 
fill  the  situation  of  secretary  to  the  Society  at  the  end  of  nine  months. 
In  Rex  V.  Box,  the  note,  as  construed  by  the  Court,  gave  an  immediate 
right  of  action  to  the  payees  named,  on  which  they  might  have  immedi- 
ately sued ;  and  the  Court  seems  to  have  thought  that  the  mention  of 
the  successors,  who  could  have  no  legal  existence,  might  be  rejected,  so 
that  it  did  not  destroy  the  immediate  legal  right  expressly  given  to  the 
*fUll  ^plaintiffs  on  demand.  Here  there  is  no  right  given  to  the  plain- 
■'  tiff,  except  by  the  words  promising  to  pay  "  the  secretary  for  the 
time  being."  It  was  not  suggested,  in  that  case,  that  the  note  would 
be  good  if  it  amounted  to  such  a  floating  contingent  promise  as  we  think 
that  the  words  are  intended  to  import  in  the  case  before  us. 

It  was  suggested  also,  in  the  argument,  that,  if  there  were  no  payee 
who  could  sue,  the  note  might  be  treated  as  payable  to  bearer.  But  we 
think  that  in  so  holding  we  should  give  a  meaning  to  the  note  contrary 
to  the  clearly  expressed  intention  of  the  maker.  This  is  not  a  case  of 
fraud,  or  of  a  fictitious  payee  :  but  the  defect  is,  that  it  is  a  promise  to 
pay  some  person  to  be  ascertained  ex  post  facto ;  and  we  know  no  autho- 
rity to  show  that  under  such  circumstances  we  can  hold  this  instrument 
to  be  a  note  payable  to  bearer,  because,  though  valid  perhaps  as  an 
agreement,  it  cannot  be  enforced  as  a  promissory  note.    The  prouuse  is 
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to  pay  to,  or  to  the  order  of,  an  nncertain  person.  But,  if  founded  on 
good  consideration,  it  may  probably  give  rights  legal  or  equitable  to  the 
Society.  But  we  think  that  we  should  be  making  a  new  instrument  if 
we  were  to  hold  it  a  promissory  note  payable  to  bearer ;  and  the  case 
does  not  fall  within  any  of  the  decisions  cited  on  this  branch  of  the 
argument. 

As  we  think,  therefore,  that  this  is  not  a  promissory  note,  our  judg- 
ment is  for  the  defendant.  Judgment  for  defendant. 
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£.,  being  seised  in  fee,  devised  (bj  wiU  made  before  1838)  to  ber  nephew  A.,  to  hold  to  bim  for 
bis  life  withoat  impeachment  of  waste;  and,  from  and  after  his  decease,  to  "the  first  son  of 
the  bodj  of  A.,  "  to  hold  the  same  to  sneh  first  son  for  and  during  the  term  of  his  natural 
life  onlj,  without  impeaebment  of  waste.  And,  from  and  after  the  decease  of  the  last-men- 
tioned first  son  of  the  said"  A.,  "  I  give  and  dcTise  all  the  said  estates  to  the  first  son  of  the 
body  of  such  last-menUoned  son,  with  remainder  to  the  second,  third,  and  all  other  sons  of 
the  body  of  saeb  last-mentioned  son,  for  over,  the  elder  being  always  preferred  to  the  younger. 
And,  in  default  of  all  such  issue  as  aforesaid,  then  I  will  that  all  the  said  estates  shall  go  and 
descend  to  my  own  right  heirs  for  ever." 

At  the  time  of  the  making  of  the  wiU,  A.  bad  two  sons  and  two  daaghten.  B.,  the  elder  of 
these  sons,  surviTed  K.,  but  bad  no  children  till  after  K/s  death ;  after  which  be  bad  both 
sons  and  daughters. 

Held  that  B.  took  only  an  estate  for  life,  and  could  not  therefore,  by  a  disentaiUng  deed,  conrey 
an  estate  for  more  than  his  own  life. 

That  B.'s  sons  took  successive  estates  tail  in  remainder,  by  purchase,  and  tbat»  they  baying  died 
without  issue,  or  disentailing,  the  land  went  to  the  right  heirs  of  K. 

Ejectment  for  a  messuage,  tenement,  and  appurtenances  in  Lanca- 
shire. On  the  trial,  at  the  Liverpool  Spring  Assizes,  1854,  before 
Piatt,  B.,  a  special  verdict  was  found,  of  which  the  material  parts  were 
as  follows. 

Jane  Taylor,  before  and  at  the  time  of  the  making  her  last  will  and 
testament  hereinafter  mentioned,  and  at  the  time  of  her  death,  was 
seised  in  her  demesne  as  of  fee  of  and  in  the  messuage  and  tenement, 
with  the  appurtenances,  in  the  writ  in  this  action  mentioned.  And, 
being  so  seised,  she,  on  28th  March,  1807,  duly  made  and  published 
her  last  will  and  testament  in  writing,  duly  attested  and  subscribed 
according  to  law,  according  to  the  tenor  and  effect  following. 

«<  First,  I  will  and  direct  that  all  my  just  debts,  funeral  and  testa- 
mentary charges  and  expenses,  together  with  the  charges  of  the  probate 
of  this  my  will,  shall  be  paid  and  discharged  by  my  executors  out  of 
my  personal  estate.  And  I  give  out  of  my  personal  estate  the  follow- 
ing legacies  or  sums  of  money,  that  is  to  say,"  &c.  (specifying  them,  none 
being  in  favour  of  James  Kershaw,  or  his  children).  "And  I  give, 
devise,  and  bequeath  unto  *my  nephew  James  Kershaw,  of  Halgh,  r^ojf» 
all  my  real  estates  called,"  &;c.,  <<  and  all  my  real  estates  else-  ^ 
where  situated  in  the  counties  of  York  and  Lancaster,  or  either  of  them, 
with  their  appurtenances  respectively,  to  hold  to  him,  my  said  nephew 
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James  Kershaw,  for  his  life,  without  impeachment  of  waste.  And, 
from  and  after  his  decease,  I  give  and  devise  all  the  same  estates  unto 
the  first  son  of  the  bodj  of  mj  said  nephew  James  Kershaw,  to  hold 
the  same  to  such  first  son  for  and  during  the  term  of  his  natural  life 
only,  without  impeachment  of  waste.  And,  from  and  after  the  decease 
of  the  last-mentioned  first  son  of  the  said  James  Kershaw,  I  give  and 
devise  all  the  said  estates  to  the  first  son  of  the  body  of  such  last- 
mentioned  son,  with  remainder  to  the  second,  third,  and  all  other  sons 
of  the  body  of  such  last-mentioned  son,  for  ever,  the  elder  being 
always  preferred  to  the  younger.  And,  in  default  of  all  such  issue  as 
aforesaid,  then  I  will  that  all  the  said  estates  shall  go  and  descend  to  my 
own  right  heirs  for  ever.  And  I  will,  give,  and  order  that  all  my  silver 
plate  shall  go  and  descend  with  my  said  real  estates,  according  to  the  limi- 
tations aforesaid,  and  be  considered  as  heir-looms  attending  the  same." 

The  verdict  found  that  certain  of  the  lands  or  real  estates  in  the  will 
comprise  the  messuage  and  tenement,  with  the  appurtenances,  in  the 
writ  mentioned. 

That,  at  the  time  of  making  the  said  will,  the  said  James  Kershaw, 
of  Halgh,  in  the  said  will  mentioned,  was  a  nephew  of  the  said  Jane 
Taylor,  as  therein  mentioned  ;  and  had,  at  the  time  of  making  the  said 
will,  four  children  living,  namely,  Mary,  Jane,  James,  and  John,  who 
were  born  in  the  said  order ;  and  that  the  said  nephew  had  had  another 
♦ftd7l  °^^  named  James,  who  was  ^baptized  on  or  about  23d  February, 
-'  1800,  and  was  the  eldest  son,  but  died  an  infant,  of  the  age  of 
about  one  year,  several  years  before  making  the  said  will. 

That  the  said  Jane  Taylor  died  on  8d  April,  1807,  without  having 
revoked  her  said  will. 

That  thereupon  the  said  James  Kershaw,  the  said  nephew,  entered 
upon  the  said  messuage  and  tenement  in  the  writ  mentioned,  and  became 
seised  of  them  for  the  estate  so  to  him  devbed. 

That  the  said  James  Kershaw,  the  said  first-mentioned  son  of  the 
said  nephew  James  Kershaw,  survived  the  said  testatrix ;  and,  on  9th 
November,  1825,  intermarried  with  the  defendant  Eliza  Kershaw,  by 
whom  he  had  only  five  children,  who  were  born  in  the  following  order; 
namely :  two  twins  who  were  born  on  14th  October,  1828,  and  who  died 
in  a  few  days :  one  of  them  was  a  boy,  and  the  other  a  girl ;  and 
neither  of  them  was  baptized:  a  girl,  who  was  born  on  11th  April,  1830, 
and  who  died  in  a  few  weeks ;  but  she  was  baptized  and  named  Sarah: 
a  girl  who  was  born  on  6th  January,  1835,  who  is  now  living,  and  named 
Elizabeth :  a  boy  who  was  born  on  12th  February,  1846,  who  lived 
till  he  was  between  five  and  six  years  of  age,  who  was  named  James 
Henry,  and  who  died  on  2d  June,  1845. 

That  the  said  James  Kershaw,  the  said  nephew,  died  on  the  12th 
February,  1835.  That  thereupon  the  said  James  Kershaw,  the  said 
son  of  the  said  nephew,  who  survived  the  said  testatrix,  entered  upon 
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the  said  messuage  or  tenement  in  the  writ  mentioned,  and  became  seised 
thereof  for  the  estate  so  to  him  devised.  That  on  6th  August,  1851, 
the  said  James  Kershaw,  the  said  son  of  the  said  nephew,  who  suryived 
the  said  testatrix,  duly  made  and  executed  a  certain  deed  under  and  in 
♦pursuance  of  the  Act  made,  &c.  (3  &  4  W.  4,  c.  74,  "  For  the  r^«^Q 
abolition  of  fines  and  recoveries,  and  for  the  substitution  of  more  ^ 
simple  modes  of  assurance") ;  and  which  said  deed  was  duly  enrolled  in 
the  High  Court  of  Chancery  within  six  calendar  months  after  the  execu- 
tion thereof.  Whereby  he,  the  said  James  Kershaw,  attempted  to  convey 
and  dispose  of  the  said  messuage  and  tenement  in  the  writ  mentioned 
to  such  uses,  upon  and  for  such  trusts  and  purposes,  and  in  such  manner 
and  form,  as  he,  the  same  James  Kershaw,  should  by  any  deed  or  deeds 
appoint ;  and,  in  default  of  such  appointment  and  so  far  as  the  same 
should  not  extend,  to  the  use  of  himself,  the  same  James  Kershaw,  his 
heirs  and  assigns.  And  that,  if  he  the  same  James  Kershaw  was 
seised  of  an  estate  tail  in  the  said  messuage  or  tenement,  the  same 
would  be  conveyed  and  disposed  of  accordmg  to  the  tenor  and  effect  of 
the  said  deed. 

That  on  21st  May,  1852,  the  said  James  Kershaw,  the  said  son  of 
the  said  nephew,  who  survived  the  said  testatrix,  duly  made  and  pubr 
lished  his  last  will  and  testament  in  writing,  duly  attested  and  subscribed 
according  to  law.  Which  will  contains,  amongst  other  things,  the  follow- 
ing clause,  namely :  <^  I  also  give  and  devise  unto  my  said  wife  Eliza 
Kershaw  the  estate  belonging  to  me  situate  at,"  &c. ;  of  which  pro- 
perty the  said  messuage  and  tenement  in  the  said  writ  described  formed 
a  part. 

That  the  said  Eliza  Kershaw,  in  the  said  last-mentioned  will  named, 
is  the  defendant  in  the  writ  mentioned. 

That  the  said  James  Kershaw,  the  said  son  of  the  said  nephew,  who 
survived  the  said  testatrix,  died  on  4th  July,  1853,  without  having 
revoked  or  altered  his  said  will. 

♦That  the  plaintiff  is  the  great-nephew  and  heir  at  law  of  the  r^^A^Q 
said  Jane  Taylor,  being  the  son  and  heir  at  law  of  Ottiwell  '- 
Kershaw,  who  was  the  heir  of  the  said  Jane  Taylor. 

The  verdict  then  left  to  the  Court,  in  the  usual  form,  the  question^ 
whether  the  plaintiff,  was  entitled  to  the  possession  of  the  premises  as 
in  the  writ  mentioned. 

The  case  was  now  argued.(a) 

Jo$eph  AddUoHy  for  the  plaintiff. — James,  the  son  of  the  nephew  of 
the  testatrix,  had  only  a  life  estate,  and  could  therefore  give  no  estate 
extending  beyond  his  own  life.  As  he  was  alive  at  the  time  of  the 
making  of  the  will,  and  after  the  death  of  the  testatrix,  a  devise  giving 
estates  to  his  unborn  son  or  sons  as  purchasers  would  not  be  bad  for 
remoteness,  he  having  an  estate  for  life  only.     It  will  be  argued,  on  the 

(a)  Before  Lord  CMnpbeUi  C.  J.,  OoleridgOi  Erie,  and  Oromptoa,  J«.  . 
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other  side,  that  the  language  of  the  limitations  over  shows  an  intention 
to  give  him  an  estate  of  inheritance.  Bat  that  view  cannot  be  sup- 
ported. First,  the  land  is  given  to  his  nephew  <<  for  his  life,  without 
impeachment  of  waste."  There  is  no  pretence  for  treating  this  as  a 
larger  estate  than  for  life.  Then  the  land  is  given,  «  from  and  after 
his  decease,"  to  the  first  son  of  his  bodj,  (<for  and  daring  the  term  of 
his  natural  life  only,  without  impeachment  of  waste."  The  words  here 
are  as  before,  but  strengthened  bj  the  addition  of  the  word  ^«  only." 
This,  so  far,  creates  only  an  estate  for  life ;  and  the  question  is,  whether 
such  estate  is  enlarged  into  an  inheritance  by  the  devise,  from  and  after 
his  decease,  <<  to  the  first  son  of  the  body  of  such  last-mentioned  son, 
♦fif^m  ^^^^  remainder  *to  the  second,  third,  and  all  other  sons  of  the 

-*  body  of  such  last-mentioned  son,  for  ever,  the  elder  being  always 
preferred  to  the  younger.  And,  in  default  of  all  such  issue,"  to  the 
right  heirs  of  the  testatrix  <<  for  ever."  The  estates  of  the  sons  of  the 
nephew's  son  are  all  to  be  taken  by  purchase,  whatever  their  nature  is. 
The  case  is  much  like  Foster  v.  Lord  Romney,  11  East,  594.  There 
land  was  devised  to  T.  for  his  natural  life,  without  impeachment  of 
waste,  and,  from  and  after  the  determination  of  that  estate,  to  the  use 
of  trustees  to  preserve  contingent  remainders,  and,  from  and  after  the 
decease  of  T.,  <«  to  the  use  of  all  and  every  the  son  and  sons  of  the 
body  of"  T.,  <<  severally  and  successively,  one  after  another,  as  they 
and  every  of  them  shall  be  in  priority  of  birth  and  seniority  of  age. 
And  for  default  of  such  issue,"  over.  It  was  held  that  T.  took  only  an 
estate  for  life.  Lord  Ellenborough  there  pointed  out  that,  according 
to  the  view  of  Lord  Mansfield,  in  Denne  dem.  Briddon  v.  Page,  11  East, 
603,  note  (i),(a)  the  word  <<such"  confined  the  meaning  of  issue  to 
sons,  so  that  the  limitation  was  not  like  one  made  <<for  default 
of  issue,"  which  would  have  given  an  estate  tail.  [Coleridob,  J. — 
Was  Evans  dem.  Brooke  t^.  Astley,  3  Burr.  1570,  referred  to  in  that 
argument?]  It  was  referred  to  in  Denne  dem.  Briddon  v.  Page. 
Slater  t^.  Dangerfield,  15  M.  &  W.  268,t  is  also  an  authority  for  holding 
that  the  son  of  the  nephew  took  only  an  estate  for  life.  Monypenny 
V,  Dering,  2  De  G-.  Macn.  &  G.  145,(i)  may  be  cited  for  the  same  point ; 
although  it  may  be  admitted  that  the  discussion  in  that  case  was  mainly 
i^oryi  ^^  ^^®  ^  t^^^  ^doctrine.     [Chwlingy  for  the  defendant,  agreed 

-*  to  this.]  But,  on  the  other  side,  it  will  be  contended,  farther, 
that,  even  supposing  this  to  be  so,  and  his  deed  to  be  ineffective,  still 
the  plaintiff  cannot  recover,  because  the  limitations  following  the  gift 
of  such  estate  for  life  give  fees  to  the  sons  of  the  son  of  the  nephew, 
li'ow,  if  they  give  only  estates  for  life  or  in  tail,  the  plaintiff  must  suc- 
ceed, the  sons  having  died  without  issue,  and  not  having  disentuled. 

(a)  S.  C,  08  Deon  dem.  Bridden  o.  Page,  note  (a)  to  Doe  dem.  DMsre  «.  I>MTe»  1  B.  A  P  261. 
(6)  Affirming  the  jndgments  of  Wigram,  V.  C,  in  S.  C.  7  Hare,  568,  and  of  K.  Brnee,  Y.  C,  ia 
6  a    Bee  &  0. 16  M.  A  W.  418,  9  Com.  B.  700  (B.  G.  L,  K.  toL  67). 
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Bat,  to  show  a'fee  simple,  the  plaintiff  will  rely  on  the  words  «  for  over/' 
Whatever  be  the  effect  of  these  words,  no  more  than  an  estate  tail  can 
arise.  For  if  the  words  gave  a  fee,  that  fee  would  go,  in  the  first 
instance,  to  the  eldest  son  of  the  nephew's  son ;  and  thus  the  intention 
of  the  testatrix,  that  the  sons  of  the  nephew's  son  should  have  estates 
Buccessivelj  in  remainder  one  after  the  other,  would  be  defeated ;  such 
eldr'St  son  might  devise  the  whole  away ;  if  he  did  not,  his  daughters 
would  take  before  his  brothers.  But,  supposing  the  words  «<for  ever," 
alone,  would  give  the  fee,  then  such  an  estate  is  cut  down  to  an  estate 
tail  by  the  words  « in  default  of  all  such  issue ;"  Lewis  dem.  Ormond 
tr.  Waters,  6  East,  886.  [Coleridge,  J. — Are  you  not  now,  for  the 
purpose  of  cutting  down  the  estate  given  to  the  sons  of  the  nephew's 
son,  seeking  to  give  an  effect  to  the  words  which  you  will  not  allow  to 
them  for  the  purpose  of  enlarging  the  estate  of  the  nephew's  son  ?] 
« Issue"  means  the  issue  of  the  nephew's  son,  not  the  issue  of  the 
nephew's  son's  sons:  the  argument  therefore  may  consistently  be 
applied  to  one  case  and  not  to  the  other.  Where  an  estate  is  expressly 
limited  for  life  only,  it  never  is  enlarged  into  an  estate  tail  except  where 
that  is  *the  only  possible  mode  of  giving  effect  to  the  limita-  r^^o^Q 
tions  in  remainder.  But  words  which,  of  themselves,  give  in-  ^ 
heritances  may  be  restricted  to  estates  tail  by  words  which,  as  here, 
give  the  land  over  to  heirs  general  upon  the  failure  of  the  donees, 
described  as  sons  of  the  body,  and  taking  successively  in  remainder. 
[Coleridge,  J. — In  Lewis  dem.  Ormond  t^.  Waters,  the  words  (<for 
want  of  such  issue"  followed  the  limitation  <<  to  the  first  and  other  sons 
of  my  said  eldest  son  and  their  heirs."']  Upon  the  assumption  which 
the  defendant  must  make  here,  the  words  «for  ever"  are  tantamount 
to  words  of  inheritance :  if  they  are  not,  the  estates  are  only  for  life, 
and  the  difficulty  which  is  suggested  against  the  plaintiff's  claim  does 
not  arise.  The  object  of  the  testatrix  was  to  defer  to  as  late  a  time  as 
possible  the  power  of  absolutely  aliening  the  land :  this  general  inten- 
tion is  carried  out  by  the  construction  for  which  the  plaintiff  contends, 
without  violating  the  intention  apparent  from  any  particular  limitation. 

Cowling,  contri. — The  nephew's  son  took  an  estate  in  tail  male :  and 
a  remainder  over  is  limited  in  the  event  of  the  failure  of  such  estate. 
The  words  «for  ever"  and'<<in  default  of  all  such  issue"  show  that  the 
testatrix  meant  to  give  some  inheritable  estate  to  some  one.  The  ques- 
tion therefore  is.  Who  is  the  root  of  this  inheritable  estate  ?  If  the  son 
of  the  nephew  be  taken  as  the  root,  the  intention  of  the  testatrix  will 
be  carried  out  as  nearly  as  can  be  done  consistently  with  her  language. 
It  is  to  be  observed  that  the  disposition  made  of  the  land  after  the 
death  of  the  nephew  is  very  different  from  that  made  after  the  death 
of  his  son.  After  the  death  of  the  nephew,  no  interest  is  given  to  any 
son  *of  the  nephew  except  James,  the  elder :  his  second  son,  rucoro 
John,  is  completely  excluded,  as  well  as  his  daughters.     Had  ^ 
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James,  the  nepbew's  eldest  son,  not  taken,  the  land  would  have  gone  to 
the  right  heirs  of  the  testatrix.  Bat,  at  the  death  of  the  son  of  the 
nephew,  the  land  goes  to  his  sons  in  succession,  according  to  priority 
of  birth,  for  ever.  Here  <<  sons*'  seems  to  be  used  as  nomen  collectiyum : 
and,  when  the  sons  are  exhausted,  the  land  is  to  go,  not  to  the  daughters, 
but  to  the  right  heirs  of  the  testatrix.  That  is,  in  effect,  a  tail  male  in 
the  nephew's  eldest  son.  [Lord  Campbell,  C.  J. — Would  not  the 
intention  of  the  testatrix  be  fully  carried  out  by  making  the  son  of  the 
nephew's  son  the  root  of  the  inheritable  estate  ?]  No  construction  will 
quite  carry  out  the  intention.  The  word  <<  only,"  following  the  limita- 
tion for  life  to  the  nephew's  son,  will  not  affect  the  estate  resulting 
legally  from  the  limitations,  any  more  than  if  the  testatrix  had  given  a 
fee  with  a  proviso  against  alienation,  in  which  case  the  proviso  would 
have  been  rejected.(a)  It  does,  however,  show  that  the  testatrix 
believed  that,  but  for  the  word  <<  only,"  the  limitations  would  have  given 
more  than  a  life  estate.  In  Robinson  v.  Robinson,  1  Burr.  38,(&)  land 
was  devised  to  a  man  <<  during  the  term  of  his  natural  life,  and  no 
longer ;"  yet,  because  the  limitation  required  an  estate  tail,  the  words 
«  no  longer"  were  rejected.  There  the  limitations  overwore:  «<  after 
his  decease,  to  such  son  as  he  shall  have :"  <<  and  for  default  of  such 
issue"  then  over.  In  King  v,  Melling,  1  Vent.  225,  Lord  Hale,  deliver- 
ing judgment,  cites  Bifield's  Case,  1  Vent.  231 :  « A  devise  to  A.  and 
if  he  dies  not  having  a  son,  then  to  remain  to  the  heirs  of  the  testator. 
*8^41  ^^^  ^^  there  taken  *to  be  used  as  nomen  coUectivum,  and  held 
-*  an  entail."  Here  the  failure  of  issue  looked  to  is  the  failure  of 
the  issue  of  the  son  of  the  nephew ;  that  son  therefore  is  the  root  of 
the  entail.  If  his  sons  take  by  purchase,  what  estate  do  they  take  ? 
There  is  nothing  to  make  it  an  estate  in  tail  male,  rather  than  in  tail 
general :  yet  it  is  manifest  that  the  testatrix  meant  to  give  the  inherit- 
ance to  males  only.  In  Wight  v.  Leigh,  15  Yes.  564,(c)  the  devise  was 
to  the  plaintiff,  and  after  his  death  to  his  first  and  other  sons,  and  in 
default  of  male  issue  to  his  eldest  and  other  daughters  and  their  heirs 
male  for  ever:  this  was  held  to  be  a  tail  male  in  the  plaintiff;  Sir  W. 
Grant,  M.  R.,  saying :  <<  The  male  issue  intended  must,  I  think,  be  the 
male  issue  of  the  father,  not  of  the  sons.  Nothing  is  before  mentioned 
of  any  issue  male  of  the  sons :  whereas  there  is  a  certain  description  of 
male  issue  of  the  father  before  spoken  of,  viz.  his  first  and  other  sons. 
Therefore  the  failure  of  issue  male  intended  must  be  of  issue  male  of 
the  father,  rather  than  of  the  sons."  The  same  reasoning  shows  that 
here  the  root  of  the  tail  male  is  the  nephew's  son ;  for  there  can  be  no 
difference  between  <<  default  of  male  issue"  and  «  default  of  such  issue;'* 
<<such"  must  refer  to  what  has  been  before  described,  as  appears  from 

(a)  See  Litt  8.  860;  Co.  Liti  223  a. 

<6)  Affirmed  in  Dom.  Proo.  under  the  name  of  Robinson  o.  Hieks,  8  Bro.  P.  C.  180  (2d  od.). 

(o)  See  Doe  dem.  Burrin  o.  Charlton,  1  M.  A  G.  429  (B.  C.  L.  B.  toL  39). 
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Goodright  dem.  Docking  v.  Dunham,  1  Doug.  264.  The  will  here 
appears  to  use  a  peculiar  vocabulary.  If  a  testator  devised  to  A.  for 
life,  remainder  to  A.'s  son  for  life,  remainder  to  such  son's  son  for  life, 
and  so  on  for  ever,  that  would  be  a  tail  male  as  much  as  if  the  words 
«« tail  male"  had  been  used ;  and,  if  to  that  had  been  added  a  clause 
that  no  one  tenant  in  possession  should  bar  the  estate,  such  clause 
would  have  been  rejected.  [Crompton,  J. — The  object  here  was,  it 
seems,  to  prevent  the  barring  as  long  as  possible.]  *Neither  r^Qtre 
construction  aids  that.  If  the  unborn  sons  of  the  nephew's  son  ^ 
were  to  take  by  purchase,  it  would  be  a  contingent  remainder,  which  the 
tenant  for  life  might  defeat.  [Lord  Campbell,  C.  J. — It  is  not  likely 
that  the  testatrix  knew  that.]  In  Foster  v.  Lord  Romney,  11  East,  594, 
the  words  "  for  ever"  did  not  occur.  The  propriety  of  the  decision  in 
Wight  V.  Leigh,  15  Yes.  564,  has  been  doubted  in  2  Jarman  On  Wills, 
887,  &c.  The  author  seems  to  consider  that  sufiBcient  stress  was  not 
laid  on  the  words  «  Surrey  estate,"  which  would,  he  says,  have  of  them- 
selves vested  the  fee  in  the  sons,  so  that  the  words  « in  default  of  male 
issue"  might  have  been  applied  to  cutting  down  such  fee  to  an  estate 
tail,  so  as  to  enable  them  to  take  in  succession.  But  a  similar  expres- 
sion occurred  in  Foster  v.  Lord  Romney,  and  was  not  treated  as  giving 
a  fee.  Slater  v.  Dangerfield,  15  M.  &  W.  268,t  is  inapplicable :  there 
the  devise  was  to  D.  for  life,  and  then  to  the  lawful  issue  of  D.,  their 
heirs  and  assigns  for  ever :  a  party  could  not  well  be  said  to  take  to 
himself  and  heirs  except  by  purchase.  Doe  dem.  Blandford  t^.  Applin, 
4  T.  R.  82,  Chorlton  v.  Craven,(a)  Lewis  v.  Puxley,  16  M.  &  W.  738,t 
supply  instances  where,  to  effectuate  the  general  intent,  estates  ex- 
pressly limited  for  life  have  been  enlarged  into  inheritances. 

Joseph  Addison^  in  reply. — The  argument,  that  no  stress  is  to  be  laid 
upon  the  apparent  intention  of  the  testatrix  to  tie  up  the  estate  as  long 
as  possible  inasmuch  as  the  particular  tenant  could  destroy  the  contin- 
gent remainder,  is  hardly  applicable  to  such  a  will  as  this.  The  testatrix 
might  well  know  that  a  tenant  in  tail  could  bar  the  entail  by  recovery, 
but  might  not  "^know  that  by  a  tortious  act  the  contingent  r^org 
remainder  would  fail  for  want  of  a  freehold  to  support  it.  The  ^ 
legal  results  of  the  two  acts  are  very  different.  In  all  the  cases  in 
which  an  estate  expressly  given  for  life  has  been  enlarged  into  an  inherit- 
ance, the  object  has  been  to  carry  out  the  general  intention :  here  such 
a  construction  would  defeat  the  general  intention.  Goodright  dem. 
Docking  V.  Dunham,  1  Doug.  264,  is  an  authority  in  favour  of  the  plain- 
tiff: the  first  taker  there  was  held  to  have  only  an  estate  for  life.  Mr. 
Jarman  considers  that  Evans  dem.  Brooke  v,  Astley,  8  Burr.  1570,  is 
overruled  by  Foster  v.  Lord  Romney,  11  East,  594 ;  Jarman  On  Wills, 
vol.  2,  p.  369.  The  intention  here  that  the  sons  shall  take  in  succession 
is  of  great  importance :  on  that  point  the'  decision  in  Lewis  dem.  Ormond 

(a)  Cit«d  in  Mellish  v.  MeUiah,  2  B.  A  C.  524  (E.  C.  L.  B.  toL  9). 
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V.  Waters,  6  East,  386,  mainly  turned,  as  is  pointed  out  by  Lord  Ellen* 
borough  in  Rex  v.  The  Marquis  of  Stafford,  7  East,  521,  528. 

Cur.  adv.  vuU. 

Lord  Campbell,  0.  J.,  on  a  later  day  in  this  Term  (June  8th)  deliyered 
the  opinion  of  the  Court. 

In  this  case  we  are  of  opinion  that  the  plaintiff  is  entitled  to  recover. 

The  only  question  is,  What  estate  was  taken,  under  the  will  of  Jane 
Taylor,  by  James  Kershaw,  the  son  of  James  Kershaw  the  nephew  of 
the  testatrix  ?  We  think  that  he  took  only  an  estate  for  life.  Such  an 
estate  is  expressly  limited  to  him  by  the  words  following  the  devise  for 
life  to  the  nephew,  <<and,  from  and  after  his  decease,  I  give  and  devise 
all  the  same  estates  unto  the  first  son  of  the  body  of  my  said  nephew 
James  Kershaw,  to  hold  the  same  to  such  first  son  for  and  during  the 
*fi^7l  *^^^^  ^^  ^^  natural  life  only^  without  impeachment  of  waste.'* 
-*  Still  this  estate  for  life  might  be  enlarged  into  an  estate  tail,  if 
there  were  any  general  intent  expressed  by  the  testatrix  which,  without 
doing  so,  could  not  be  carried  into  effect.  Her  intent  appears  to  have 
been  that  the  sons  of  James  the  son  should  successively  take  estates 
tail,  and  that  her  right  heirs  should  take  only  when  these  estates  tail 
were  exhausted.  But  this  purpose  will  be  carried  into  effect,  James  the 
son  taking  only  an  estate  for  life,  and  his  eldest  son  taking  an  estate 
tail  by  purchase.  Without  the  estate  of  James  the  son  being  enlarged 
80  as  to  make  him  the  stirps  from  whom  his  sons  were  to  take  by  descent, 
the  words  which  follow  the  limitation  to  him  we  consider  quite  sufficient 
to  accomplish  the  intention  of  the  testatrix:  «and,  from  and  after  the 
decease  of  the  last-mentioned  first  son  of  the  said  James  Kershaw,  I 
give  and  devise  all  the  said  estates  to  the  first  son  of  the  body  of  snch 
last-mentioned  son,  with  remainder  to  the  second,  third,  and  all  other 
sons  of  the  body  of  such  last-mentioned  son, /or  ever^  the  elder  being 
always  preferred  to  the  younger.  Andj  in  default  of  all  9ueh  issue  as 
aforesaid^  then  I  will  that  all  the  said  estates  shall  go  and  descend  to 
my  own  right  heirs  for  ever."  Bearing  in  mind  that  James  the  son  of 
the  nephew  was  born  when  the  will  was  made,  not  only  does  the  intent 
of  the  testatrix  seem  manifest,  but  she  uses  apt  language  to  carry  it 
into  effect,  after  giving  James  the  son  an  estate  for  his  natural  life  only. 
Without  express  words  of  inheritance  in  the  limitation  to  his  sons,  it 
seems  clear  that,  taking  by  purchase,  they  would  take  more  than  life 
estates,  viz.,  estates  tail  successively.  The  several  expressions,  <^  with 
i^orcTi  remainder,"  "for  ever,"  and  "in  default  of  all  such  issue  *as 
-*  aforesaid,"  we  think  are  abundantly  sufficient  to  indicate  an 
intention  to  that  effect.  If  the  ultimate  limitation  in  fee  had  been  to 
a  stranger,  instead  of  being  to  the  right  heirs  of  the  testatrix,  it  would 
have  taken  effect  upon  the  death  of  James  the  son  without  issue,  or  upon 
the  failure  of  the  estates  tail  given  to  his  sons :  but  this  is  quite  com- 
patible with  James  the  son  taking  an  estate  for  life  only. 
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Mr.  Cowling  contended  that  this  constrnction  of  the  will  would  defeat 
the  intention  of  the  testatrix  by  taking  in  females,  as,  if  the  sons  of 
James  the  son  take  estates  tail  bj  purchase,  thej  must  be  estates  in 
tail  general,  whereas,  he  says,  she  manifests  a  desire  to  exclude  females 
from  the  succession.  If  such  an  intention  be  so  clear,  the  estates  tail 
taken  by  the  sons  may  be  construed  to  be  estates  in  tail  male.  But  we 
cannot  discover  any  such  manifest  intention ;  nor  do  we  see  how  it  would 
1>e  better  carried  into  effect  by  giving  an  estate  tail  to  James  the  son. 
This  would  be  in  direct  violation  of  the  language  she  has  employed,  and 
would  entirely  defeat  the  intention  she  manifests,  by  her  will,  to  keep 
the  lands  devised  inalienable  as  long  as  she  could  in  the  line  of  the 
Kershaws  by  exercising  the  power  which  she  had  to  give  an  estate  for 
life  only  to  the  son  of  her  nephew.  His  disentailing  deed  and  his  will 
therefore  operated  nothing :  and  the  plaintiff  is  entitled  to  recover  as 
the  heir  at  law  of  the  testatrix. 

We  do  not  consider  it  necessary  to  comment  upon  the  cases  cited  in 
the  argument ;  for  none  of  them  conflict  with  our  decision ;  and  they 
only  lay  down  the  well  known  general  rules  by  which  we  have  been 
guided  in  giving  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


♦The  QUEEN  v.  FREDERICK  DAT.    June  3.       [*859 

Bj  a  locftl  staUite,  Und  was  Tested  in  fcnuteee  in  fee»  in  trust  for  the  benefit  of  the  inhabitants  of 
the  parish  of  H.,  subject  to  by-laws  which  the  trustees  were  empowered  to  make.  The  trustees 
were  empowered  to  let  the  land ;  and  to  regulate  the  right  of  pastnrci  on  the  portion  not  let,  to 
be  enjoyed  by  the  inhabitants  of  the  parish  of  H.,  householders  at  the  time  of  the  passing  of 
the  Act.  The  right  of  pasture  of  each  such  householder  at  the  time  of  the  Act  was  assignable 
to  any  others  being  inhabitants. 

At  an  election  for  coroner  for  a  district  comprehending  the  parish  of  H.  and  the  land  in  question, 
the  Totes  of  inhabitants  of  the  parish  entitled,  as  assignees,  to  pasture  over  the  land  in  question 
were  receired  for  the  candidate  who  was  returned. 

On  a  quo  warranto  against  him, 

Held  :  that  the  qnalifieation  for  a  Toter  for  coroner  is  the  possession  of  a  legal  freehold  :  that 
these  inhabitants  had,  at  most,  only  an  equitable  interest  in  the  land ;  and  that  their  legal 
interest  was,  at  most,  a  right  to  common  iif  gross,  which  confers  no  Tote.  Judgment  for  the 
Crown. 

T.  0.  Foster,  in  Michaelmas  term,  1852,  obtained  a  rale  calling  on 
Frederick  Day  to  show  cause  why  an  information  in  the  nature  of  Quo 
warranto  should  not  issue  against  him  at  the  relation  of  Edward  Pope, 
for  the  office  of  coroner  for  the  Hemel  Hempsted  district  of  the  county 
of  Hertford.  In  Easter  Term,  1858,  Lu9h  showed  cause,  when  it  ap« 
peared  that  the  facts  were  not  in  dispute. 

It  was  agreed,  on  both  sides,  that  an  election  for  coroner  was  duly 
held  in  June,  1852 ;  that  Day  and  Pope  were  the  candidates  ;  that  Day 
had  a  majority  of  votes  actually  received,  and  was  declared  elected,  and 
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had  acted  ;  tbat.the  votes  of  James  Raggett,  and  a  namber  of  other 
persons  claiming  by  a  similar  qaalification,  were  objected  to  on  behalf 
of  Pope,  but  received  for  Day ;  and  that,  if  these  votes  were  struck 
off.  Pope  had  the  majority.  The  Court  ordered  that  the  facts  relating 
to  Raggett*8  qualification  should  be  stated  in  a  case,  which  was  now 
argued. 

The  case,  after  stating  the  election,  and  that  stat.  49  Gr,  3,  c.  clxix.(a) 
*9^^C\'\  ^^^  ^^  ^^  taken   as  part  of  the  case,  proceeded  *as  follows. 

^  The  tract  of  pasture  land  called  Box  Moor,  and  other  the  here- 
♦$^^11  d^^A^'G^^B  ^^^  premises  in  the  said  "^Act  mentioned,  are  freehold, 

-*  and  situate  partly  in  the  parish  of  Hemel  Hempsted  aforesaid, 
and  partly  in  the  hamlet  of  Bovingdon,  but  entirely  within  the  said  dis- 
trict for  which  the  said  election  took  place.  From  the  passing  of  the 
said  Act,  up  to  and  at  the  time  of  the  said  election,  such  parts  of  the  said 
pasture  land  as  were  not  demised  or  leased  according  to  the  provisions 
of  the  said  Act  were,  subject  to  the  provisions  of  the  said  Act,  and  in 
pursuance  of  the  regulations  and  stints  in  that  behalf,  from  time  to  time 

(a)  Local  And  penonaL  "  For  Testing  in  tniBteM  a  eertatn  tract  of  open  pasture  land  cftUod 
Box  Moor,  in  the  parish  of  Hemel  Hempsted  in  the  county  of  Hertford,  upon  certain  tm^iy 
applying  the  produce  thereof,  and  for  better  securing  the  rights  of  the  respectiTe  parties  entitled 
to  the  said  Moor." 

Sect  1  recited  suceessire  deeds  of  feoffment :  the  first  dated  26th  April,  36  Elis^  wbcr^ij 
certain  lands  now  known  as  Box  Moor,  and  rights  of  fishing  in  the  streams  flowing  there  thnmgh, 
were  conveyed  to  feoffees  in  trust  for  the  inhabitants  of  Hemel  Hempsted  and  BoTingdon ;  and 
the  last  a  deed  of  feoffment  in  trust,  dated  20th  April,  1787 ;  the  trusts  were  declared  to  be,  in 
trust  **  for  the  feoffees  therein  before  named,  and  all  other  person  and  persons  whomsocrer,  bj 
whatcTer  name  or  names  soever  they  be  called  or  known,  which  tJien  dwelt  and  were  inhabitantj 
of  Hemel  Hempsted  and  Boringdon  aforesaid  and  their  respective  heirs,  by  equal  portions  thereof 
in  common,  so  long  as  they  or  every  or  each  of  them,  or  their  heirs,  should  dwell  and  be  iali^ 
bitants  of  Hemel  Hempsted  or  Bovingdon  aforesaid ;  and  if  they  or  any  of  them,  or  the  heirs  of 
them,  should  depart^  remove,  and  not  dwell  there,  then,  in  trust  for  such  other  person  or  peraoas^ 
and  their  respective  heirs,  ft>r  such  portion  or  portions  of  htm  or  them  so  departing,  remoTia^ 
and  not  dwelling,  there  in  common  with  the  rest  Uien  inhabiting  there,  as  should  nieceasirely  in 
their  places  and  steads  so  departing  and  removing,  there  dwelling  and  be  inhabitants  of  Hemel 
Hempsted  and  Bovingdon,  so  long  as  such  person  or  persons  and  their  heirs  should  so  dweU  aad 
be  inhabitants  in  their  places  and  steads  aforesaid,  and  so  from  Ume  to  time  after  every  departing 
or  removing  to  dwell  in  Hemel  Hempsted  and  Bovingdon."  The  section  then  recited  a  deed  poQ 
of  14th  September,  1799,  by  which  the  feoffees  conveyed  part  of  the  land  to  The  Grand  JaaetfoB 
Cansl  Company,  and  some  other  deeds  of  sale,  to  other  parties  named  in  the  Act,  of  other  parcels; 
and,  after  farther  reciting  that  doubts  had  arisen  as  to  the  Talidity  of  these  conveyances,  and 
that  it  was  desirable  to  empower  the  trustees  to  make  by-laws,  it  was  enacted  that  the  premises 
should  be  vested  in  certain  persons  named  as  trustees,  their  heirs  and  assigns,  "to  the  use  of  ihvm^ 
their  b^ira  and  assigns  for  ever,  for  the  best  use  and  advantage  of  the  inhabitants  of  Hemel 
Hempsted  and  Bovingdon  aforesaid,  in  manner  mentioned  in  the  said  several  recited  iadestnret 
of  release  and  feoffment,  and  upon  the  trusts  and  to  and  for  the  intents  and  purposes  hereinafter 
expressed  and  declared  of  and  concerning  the  same." 

Sects.  2,  3,  4,  and  h  confirmed  the  various  sales  of  parts  of  the  premises  recited  in  seet  1. 
Sect.  7  enacted  that  the  trustees  should  hold  the  premises  **  in  trust  for,  and  for  the  best  use  and 
advantage  of  the  inhabitants"  of  Hemel  Hempsted  and  Bovingdon,  subject  to  by-laws  to  be  from 
time  to  time  made  by  the  trustees.  Sect  9  empowered  the  trustees  to  let  any  part  of  the  moor. 
Sect  l2  authorised  Uiem  **  to  regulate  and  stint  the  quantity  of  cattle  to  be  tnmed  on  such  parts 
of  the  moor  as  shaU  be  left  remaining  for  pasture,  by  each  inhabitant  at  the  time  of  passing  thii 
Act,  being  a  householder  of  the  said  parish  or  hamlet  of  a  whole  tenement^  in  respect  of  saeh 
tenement"  Sect  13  rendered  such  right  of  pasture  transferable  from  time  to  tia*  to  any  other 
penoB  being  snoh  inhabitant  hoaseholder. 


8  ELLIS  h  BLACKBURN.    Q.  B.  861 


made  by  tbe  trustees  for  the  time  being  acting  under  and  by  virtue  of 
the  said  Act,  used  and  enjoyed  for  purposes  of  pasturage  by  such  of  the 
inhabitants  of  the  parish  of  Hemel  Hempsted  and  hamlet  of  Bovingdon 
aforesaid  as  were,  for  the  time  being,  householders  of  the  same  parish 
and  hamlet  of  certain  whole  tenements  situate  therein,  which  were  either 
standing  at  the  time  of  the  passing  of  the  said  Act,  or  had  been  erected 
on  the  sites  of  such  tenements  as  were  so  standing,  and  which  said  tene- 
ments were,  before  and  at  the  time  of  the  said  election,  and  are,  now, 
indentifiable  by  iron  labels  or  tickets  fixed  to  them.  The  value  of  such 
pasturage  to  each  of  such  inhabitants  was,  before  and  at  the  time  of 
the  said  election,  about  6«.  a  year.  During  all  the  time  aforesaid,  the 
rivers  Gade  and  Bulborn,  in  the  said  Act  mentioned,  and  running  through 
and  covering  several  acres  of  the  said  moor,  were,  subject  to  and  accord- 
ing to  the  provisions  in  that  "^behalf  of  the  said  Act,  used  and  r^n/*o 
enjoyed  for  the  purposes  of  fishing,  and  taking  of  fish  therein,  ^ 
by  such  inhabitants,  householders  for  the  time  being  of  the  said  parish 
and  hamlet  as  aforesaid.  Subject  to  such  user  and  enjoyment  of  pastu- 
rage, and  of  fishing  and  taking  of  fish,  as  aforesaid,  the  rents,  issues, 
and  profits  of  the  said  moor,  and  of  the  wharf,  and  other  the  heredita- 
ments and  premises  in  the  said  Act  mentioned,  were,  from  the  time  of 
the  passing  of  the  said  Act  up  to  and  at  the  time  of  the  said  election, 
received  by  the  trustees  for  the  time  being,  acting  under  and  by  virtue 
of  the  said  Act,  and  have  been  by  such  trustees,  annually  from  time  to 
time  during  all  that  time,  applied  and  divided,  as  to  three  fourth  parts 
thereof  to  and  for  the  use  and  advantage  of  the  inhabitant  householders 
for  the  time  being  of  the  said  parish  of  Hemel  Hempsted,  and  as  to  the 
remaining  one  fourth  part  thereof  to  and  for  the  use  and  advantage  of 
the  inhabitant  householders  for  the  time  being  of  the  said  hamlet  of  Bov- 
ingdon aforesaid. 

Before  and  at  the  time  of  the  said  election,  the  said  James  Raggett 
was  an  inhabitant  of  the  said  parish  of  Hemel  Hempsted,  and  a  house- 
holder of  the  same  parish  of  a  whole  tenement  situate  therein,  being 
one  of  the  said  tenements  the  householders  whereof  so  used  and  enjoyed 
the  said  moor  for  the  purposes  of  pasturage,  as  aforesaid,  and  the  said 
rivers  for  the  purposes  of  fishing,  and  taking  fish,  as  aforesaid,  and  was, 
at  the  time  of  the  said  election,  in  the  actuaLuse  and  enjoyment  of  such 
right  of  pasture  and  fishing  respectively,  and  to  the  other  benefits  and 
advantages  of  the  said  Act.  The  said  James  Raggett  had  not  at  the 
time  of  the  said  election  any  right  or  title  to  vote  at  the  same  election, 
except  as  hereinbefore  set  forth,  or  referred  to. 

The  question  for  the  opinion  of  the  Court  is :  Whether  *the  r«o/»« 
said  James  Raggett  was  entitled  to  vote  at  the  said  election.     If  ^ 
tbe  Court  shall  be  of  opinion  in  the  affirmative  thereof,  then  the  said 
Edward  Pope  agrees  that  no  further  proceedings. herein  shall  be  taken ; 
bat,  if  the  Court  shall  be  of  a  contrary  opinion,  then  the  said  Frederick 
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Day  agrees  that  jadgment  of  ouster  shall  be  forthwith  signed  against 
«    him  :  and  it  is  hereby  agreed  that  neither  party  shall  seek  costs  against 
the  other  in  either  event. 

T.  C.  Foster^  for  the  Crown. — '^he  qualification  of  a  voter  for  coro- 
ner is,  that  he  shall  have  a  legal  freehold.  "  It  is  to  be  known,  that 
the  office  of  a  coroner  ever  was,  and  yet  is  eligible  in  full  county  by  the 
freeholders,  by  the  King's  writ  Decor«.natore  eligendo:  and  the  reason 
thereof  was,  for  that  both  the  King  and  the  county  had  a  great  interest 
and  benefit  in  the  due  execution  of  his  office,  and  therefore  the  common 
law  gave  the  freeholders  of  the  county  to  be  electors  of  him."  2  Inst. 
174.  All  the  authorities  agree  that  this  was  the  common  law.  At 
common  law  knights  of  the  shire,  coroners  and  verderers  were  all  to  be 
chosen  by  the  freeholders  of  the  county ;  Dalton  on  Sheriffs,  443,  e- 
114.  The  same  law,  as  to  coroners,  is  laid  down  in  3  Hawk.  Pleas  of 
the  Crown,  103  (B.  II.  c.  9,  s.  10),  and  1  Bl.  Com.  347.  Stat.  8  H. 
6,  c.  7,  took  away  the  right  of  voting  for  knights  of  the  shire  from  those 
whose  freeholds  were  under  40s. :  the  qualification  of  a  voter  for  coro- 
ner was  untouched  by  that  Act.  The  freeholders  must  mean  the  legal 
freeholders,  those  who  had  a  right  to  be  in  the  full  county  court.  Then 
came  stat.  7  &  8  W.  3,  c.  25,  s.  7,  which  took  away  the  franchise  for 
electors  of  knights  of  the  shire  from  trustees,  not  in  possession,  and 
*fifi4.1  *^^^^®"®^  ^*  ^^  ^^^  cestui  que  trust  in  possession.  Stat.  58  G. 
^  3,  c.  95,  s.  2,  contains  a  precisely  similar  provision  as  to  the  elec- 
tion of  coroner.  But  stat.  7  &  8  Vict.  c.  92,  repeals  stat.  58  6.  3,  c. 
95,  absolutely,  and,  by  sect.  9,  enacts  that  the  coroner  for  a  district 
(<  shall  be  chosen  by  a  majority  of  such  persons  residing  within  such 
district  as  shall  at  the  time  of  such  election  be  duly  qualified  to  vote  at 
the  elections  of  coroners  for  the  said  county."  As  stat.  58  6.  S,  c.  95, 
is  repealed,  this  section  must  be  understood  to  mean  those  duly  quali- 
fied at  common  law  to  vote,  and  that,  as  already  shown,  means  those 
who  have  legal  freeholds.  Now  in  the  present  case  it  is  clear  that 
Raggett  has  no  legal  interest  in  Box  Moor.  The  legal  estate  is  in  the 
trustees,  who  have  power  to  let  the  land.  It  may  be  doubted  whether 
the  inhabitants  of  Hemel  Hempsted  have  any  legal  interest  at  all ;  but 
at  most  it  is  only  a  right  of  common  in  gross.  But  «<  He  which  hath 
no  other  freehold  than  common  of  pasture,  though  that  be  to  the  value 
of  40«.  per  annum,  yet  he  may  be  no  chooser :  But  he  which  hath  a 
freehold  house  or  lands,  of  the  yearly  value  of  30«.,  and  besides  hath 
thereto  belonging  a  common  of  pasture  appendant,  to  the  yearly  yalne 
of  20^.,  he  may  be  a  chooser,  &c.  Otherwise  it  is,  if  his  house  be  a  new 
erected  tenement,  or  erected  within  the  time  of  memory ;  for  that  com- 
mon appendant  must  be  by  prescription;  and  therefore  except  such 
house  be  of  the  yearly  value  of  40s.  besides  the  common,  it  enableth 
him  not."  Dalton  on  Sheriffs,  333,  ch.  92.  That  is  said  of  the  fran- 
chise of  voters  for  knights  of  the  shire.     The  value  of  the  freehold  is 
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not  material,  as  to  the  franchise  for  coroners ;  but  the  freehold  must  be 
of  the  same  nature  as  that  which,  if  worth  40«.,  would  qualify  to  vote 
for  "^the  knights  of  the  shire.  And  the  right  of  fishing,  also,  is  r-^nnr: 
not  a  several  fishery,  but  at  most  common  of  piscary  in  gross.  ^ 
Further,  supposing  that  an  equitable  freehold  qualified  an  elector,  the 
inhabitants  have  not  got  equitable  freeholds.  The  trustees  may  alter 
the  by-laws ;  so  that  the  interest  of  the  inhabitants  is  not  freehold ; 
Davis  V.  Waddington,  7  M.  &  G.  87  (E.  C.  L.  R.  vol.  49). 

JLiuhy  contri. — ^First,  the  interest  of  Raggett  is  a  freehold.  The 
definition  of  a  freehold  in  Co.  Litt.  42  a,  is  familiar.  <«  If  a  man  grant 
an  estate  to  a  woman  dnm  sola  fuit,"  «or  as  long  as  the  grantee  dwell 
in  such  a  house,"  "or  for  any  like  uncertain  time,  which  time,  as 
Bracton  saith,  is  tempui  indetcrminatum :  in  all  these  cases"  (<the 
lessee  hath  in  judgment  of  law  an  estate  for  life  determinable."  So 
that  the  possibility  that,  by  an  alteration  in  the  by-laws  the  interest  of 
Raggett  may,  at  some  uncertain  time,  cease,  does  not  affect  the  ques- 
tion. The  power  to  alter  the  by-laws  is  not  arbitrary,  and  therefore 
does  not  make  this  a  holding  at  will ;  Beeson  v.  Burton,  12  Com.  B. 
647  (E.  C.  L.  R.  vol.  74).  The  rights  of  the  inhabitants  in  the  present 
case  are  assignable,  under  sect.  13,(a)  which  is  strong  to  show  that  they 
are  not  precarious.  Part  of  these  rights  at  least  are  legal.  The  right 
of  common  in  gross  is  a  tenement ;  Rex  t^.  Dersingham,  7  T.  R.  671. 
It  is  said  in  the  passage  referred  to  from  Dalton  on  Sheriffs,  333,  ch. 
92,  that  common  in  gross  gives  no  vote:  but  no  authority  is  cited  for 
this;  and  in  the  same  passage  he  says  that  common  appendant  or 
appurtenant  is  to  be  taken  into  account,  which  is  inconsistent.  [Lord 
Campbell,  C.  J. — The  distinction  which  Dalton  takes  is  intelligible. 
*Where  common  is  appendant  there  is  a  substratum,  as  it  were,  rn^ooo 
of  freehold,  to  which  it  is  attached ;  and  it  enhances  the  value  ^ 
of  that.  Where  it  is  in  gross,  there  is  no  such  freehold  at  all.  I  give 
no  opinion  as  to  the  distinction  being  sufiicient ;  but  it  is  intelligible.] 
A  commoner  who  is  disseised  may  have  an  assise;  Com.  Dig.  Com" 
wion,  (I).  [Lord  Campbell,  C.  J. — That  cannot  be  the  test  of  freehold 
or  not,  for  this  purpose.  An  assise  lay  for  an  ofiice.]  Then  an  equi- 
table freehold  gave  a  vote  at  common  law.  [Coleridge,  J. — How 
could  a  cestui  que  trust  appear  in  the  county  court  ?  Besides,  there  is 
nothing  at  common  law  to  prevent  the  trustee  from  voting;  so  that, 
according  to  you,  there  might  at  common  law  have  been  two  freeholders 
voting  on  one  qualification.] 

T.  C.  Foster  was  heard  in  reply. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  Raggett  had  no  right 
to  vote.  It  is  clear  that  the  right  to  vote  for  coroner  now  depends  on 
the  common  law ;  for  stat.  68  G.  3,  c.  95,  has  been  repealed,  and  so 
the  common  law  restored.     We  have  therefore  to  inquire  what  was,  at 

(a)  Ante,  p.  859,  note  (a). 

VOL-  ni.— 67  2  Y 


866  BEGINA  «.  DAY.    T.  T.  1864. 

common  law,  the  right  to  vote  for  knights  of  the  shire  and  coroner; 
for  it  was  the  same.  And  that  right  was  confined  to  those  who  were 
freeholders;  that  is,  to  those  who  possessed  a  legal  estate  of  freehold; 
and  so  it  continued  down  to  stat.  7  &  8  W.  8,  c.  25,  s.  7,  which  affected 
the  voters  for  knights  of  the  shire  only,  and  stat.  58  6.  3,  c.  95,  s.  2, 
which  enacted  that  no  person  shall  be  allowed  to  YOte  for  coroner,  "  for 
or  bj  reason  of  anj  trust  estate  or  mortgage,  unless  such  trustee  or 
mortgagee  be  in  actual  possession  or  receipt  of  the  rents  and  profits  of 
n^ni^fj^  such  estate ;  but  that  the  mortgagor  or  ^cestui  que  trust  in  pos- 
-*  session  shall  and  may  vote  for  the  same  estate,  notwithstanding 
such  mortgage  or  trust/'  But  this  enactment  is  repealed,  and  the 
common  law  as  to  voters  for  coroner  restored.  Now,  in  the  present 
case,  the  legal  right  of  Raggett,  at  the  very  most,  was  no  higher  then 
common  in  gross.  We  have  the  high  authority  of  Dalton,  that  common 
in  gross  gives  no  vote  for  a  knight  of  the  shire ;  and,  if  so,  it  gives  none 
for  coroner. 

CoLERinoB,  J. — Stat.  58  Gr.  8,  c.  95,  is  repealed.  If  we  looked  at 
the  language  of  that  Act  alone,  I  think  the  conclusion  would  be  that  it 
for  the  first  time  created  a  franchise  in  the  cestui  que  trust  in  posses- 
sion, which  did  not  previously  exist ;  and  that  it,  for  the  first  time,  en- 
forced a  restriction  on  the  right  to  vote  of  him  who  had  the  legal  estate 
but  not  the  equitable  estate  in  possession,  whose  qualification  was  taken 
away  and  transferred  to  the  cestui  que  trust :  and,  if  we  look  at  the 
common  law  authorities  before  the  Act,  this  is  confirmed.  In  this  case 
the  legal  right  of  Raggett,  supposing  it  to  amount  to  common  in  gross, 
gives  no  vote.     For  that  we  have  the  authority  of  Dalton. 

Erlb,  J. — I  agree  that  it  is  not  established  that  Raggett  had  a  right 
to  vote.  His  legal  claim  is  at  most  common  in  gross,  which,  according 
to  Dalton,  gives  no  vote.  If  he  had  an  equitable  freehold,  it  would 
not,  I  think,  give  him  a  right  to  vote ;  but  I  think  he  makes  out  nothing 
higher  than  an  equitable  interest  held  at  discretion. 

(Cbompton,  J.|  had  left  the  Court.)         Judgment  for  the  Crown. 
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♦AUGUSTUS  SILLEM,  DREDRICH  HEINRICH  GADE-  p.-.^ 
CHENS,    and    FREDERICK    DOENIG.    r.    RICHARD  •-  °- 
THORNTON.    June  6. 

Bj  a  poUflj  exeented  in  Loodon,  on  7th  April,  1851,  premines  in  California  were  insured  against 
fire  for  a  jear  from  1st  Febmary,  1851.  The  premises  were  described  in  the  poliey  as  "a  briek 
bvading  used  as  a  dwelling-honse  and  store  (deieribed  in  the  paper  atCaehed  to  this  policy).** 
The  paper  attached  gave  a  minute  description  of  a  two-storied  house,  with  what  purported  to 
be  a  certificate  that  the  description  was  accurate,  signed  on  30th  October,  1850.  The  descrip- 
tion was,  in  fact,  accurate  up  to  March,  1861 ;  in  which  month  the  assured  alterad  the  houra 
by  adding  a  third  story.  This  was  unknown  in  London  when  the  policy  was  signed.  In  May, 
1851,  the  house,  thus  altered,  was  destroyed  by  fire.  In  an  aotion  on  the  policy,  on  a  cas« 
stating  the  abore  facts : 

Held,  that  the  description  in  the  policy  amounted  to  a  warranty  that  the  assured  would  not»  dur- 
ing the  term  insured,  voluntarily  do  anything  to  make  the  condition  of  the  premises  vary  from 
that  description,  so  as  to  increase  the  liability  of  the  assurer :  that  this  warranty  was  broken ; 
and,  consequently,  that  the  plaintiffs  oould  not  reoorer. 

Assumpsit  (a)  against  an  underwriter  for  16002.,  on  a  policy  of  assur- 
ance against  loss  by  fire,  for  a  year,  from  Ist  February,  1851,  to  1st 
February,  1852,  on  <<  a  brick  building,  used  as  a  dwelling-house  and 
store,  described  in  a  paper  attached  to  that  policy,"  situate  at  San 
Francisco,  valued  at  40002.,  payable  within  thirty  days  after  proof  of 
loss.  Averment  of  a  total  loss  by  fire,  and  that  thirty  days  had  elapsed 
after  proof  thereof.     Breach :  Non-payment. 

Pleas.  1.  Non  Assumpsit.  Issue  thereon.  2.  Denial  of  the  loss : 
conclusion  to  the  country.  Issue  thereon.  8.  Denial  of  the  lapse  of 
thirty  days :  conclusion  to  the  country.  Issue  thereon.  4.  That,  after 
the  making  of  the  policy,  and  before  the  loss,  plaintiffs,  without  the 
knowledge  or  consent  of  defendant,  materially  altered  the  premises,  so 
as  thereby  to  vary  and  increase  the  risk :  verification.  5.  That,  hj 
the  paper  attached  to  the  policy,  plaintiffs  warranted  that  the  building 
was,  &c.  (the  plea  then  set  out  the  description) :  that  defendant  r«o/,Q 
^subscribed  the  policy,  confiding  in  that  warranty:  that  the  ^ 
building  did  not  answer  that  description,  either  at  the  time  of  the 
making  the  policy,  or  at  the  commencement  of  the  risk  on  1st  Febru- 
ary, 1851 :  verification.  6.  That  the  policy  was  obtained  by  misrepre- 
sentations, and  concealments  of  facts  known  to  plaintiffs,  material  to 
the  risk  and  the  amount  of  premium :  verification. 

Beplications  to  4th,  5th,  and  6th  pleas :  De  injurift.    Issues  thereon. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  London  Sittings 
after  last  Trinity  Term,  the  verdict  passed  for  the  plaintiffs,  subject  to 
the  following  case. 

The  plaintiffs  are  the  agents  of  Messrs.  Qodeffroy,  Sillem  &  Co.,  who 
are  merchants,  at  San  Francisco  in  California.  The  defendant  is  an 
underwriter  in  the  City  of  London.  Messrs.  Oodeffroy,  Sillem  &  Co. 
were,  from  the  month  of  October,  1850,  to  the  time  of  the  fire  herein- 
after mentioned,  the  owners  of  a  brick  building,  used  as  a  dwelling- 

(•}  TIm  iMoe  waa  oomplata  befort  Tba  Cobibmb  Law  Fkoetdnro  Ao^  ISAS;  eaoM  into  opantioa. 
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hoase  and  store,  situate  at  the  corner  of  Claj  and  Leidesdorff  Streets 
at  San  Francisco  in  California,  bailt  in  September,  1850.  In  the  month 
of  October,  1850,  being  desirous  to  effect  an  insurance  against  fire  npoa 
the  building,  thej  transmitted  to  their  agents  a  description  of  the  baild- 
ing,  as  it  then  stood,  being  the  description  hereinafter  mentioned  aa 
annexed  to  the  policy  of  insurance  effected  with  the  defendant.  The 
cost  of  the  original  building,  so  described,  was  60002. ;  it  was  ralaed  in 
the  policy  at  4000{.  In  March,  1851,  Messrs.  Oodefiroy,  Sillem  ft  Co. 
were  desirous  to  erect  a  third  story  to  the  building.  They  commenced 
doing  so  on  the  26th  of  March,  1851 ;  and,  between  that  date  and  the 
time  of  the  fire  hereinafter  mentioned,  the  following  alterations  and 
«fi7m  >^^^i^^^°^  ^^''^  made.  The  *walls  of  the  original  bnilding  were 
^  carried  up  to  make  a  third  story,  and  the  roof  put  upon  that 
story,  the  new  walls  being  carried  up  in  all  to  the  height  of  13  feet^  of 
which  three  feet  were  above  the  new  roof.  The  new  walls  were  12| 
inches  thick ;  the  new  roof  was  not  covered  with  zinc  or  other  metal ; 
it  was  composed  of  a  layer  of  brick,  a  layer  of  cement,  and  then  anothei 
layer  of  cement.  The  original  building  remained,  the  roof  being  fla^ 
and  not  having  been  interfered  with ;  but  the  reservoir  was,  on  the  2d 
of  May,  1851,  taken  from  the  top  of  the  old  roof,  and  placed  upon  the 
top  of  the  new  roof,  that  being  necessary  in  order  to  allow  of  the  com- 
pletion of  the  improvements  in  the  interior  of  the  additional  stoiy: 
such  removal  was  intended  to  be  permanent,  and  to  be  made  to  commu- 
nicate  with  the  requisite  pipes.  When  the  reservoir  was  so  removed, 
four  hogsheads  of  water,  communicating  with  the  water  pipe  so  that 
they  could  be  refilled  as  often  as  necessary,  and  containing  240  gallons, 
were  placed  on  the  old  roof  which  had  then  become  the  floor  of  the 
additional  story.  In  addition  to  this,  the  old  roof  could  be  flooded  with 
water  by  means  of  a  pipe  connected  with  the  pump.  The  reservoir, 
from  the  time  when  placed  on  the  new  roof,  up  to  and  at  the  time  of 
the  fire,  had  a  foot  of  water  in  it.  There  was  no  feed  pipe  attached  to 
it,  and  no  communication  with  the  force  pump,  or  other  means  of  filling 
it  with  water  adapted  to  it.  There  was  no  pipe  on  the  new  roof  with 
lioles  in  it,  or  other  means  capable  of  maintaining  a  constant  or  any 
stream  of  water  over  such  roof.  Nor  were  there  any  means  of  supply- 
ing water  to  such  roof,  except  by  buckets.  There  were  four  openings 
for  windows  in  the  new  story :  shutters  of  iron  had  been  ordered  for 

*f)711  ^^^°^)  ^^^  ^^^  ^^^  ^^^^  ^^^^  home;  and  they  *had  no  shutters 
-'  of  any  sort  up  to  or  at  the  time  of  the  fire.  During  the  fire, 
these  holes  were  stopped  up  with  wet  blankets.  These  works  coat 
10002.  They  are  to  be  taken  as  not  having  increased  the  hazard  or 
probability  of  fire,  except  so  far  (if  at  all)  as  the  increase  of  the  ares 
of  a  building  by  a  third  story  may  be  considered  by  the  Court  to  have 
necessarily  increased  such  hazard  or  probability.  On  the  7th  April, 
1851,  the  plainti&,  as  agents  for  the  said  Messrs.  GK>defiroy,  Sillem  A 
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Co.,  effected  with  the  defendant  a  policy  of  insurance  for  1600Z.,  as 
follows.  <<In  the  name  of  God  Amen.  Whereas  Messrs.  Herman, 
Sillem,  Son  &  Co.,  merchants,  London,  have  paid  six  guineas  per  cent, 
premiam  or  consideration  to  us  who  have  hereunto  subscribed  our  names, 
to  insure  from  loss  or  damage  by  fire  a  brick  building  used  as  a  dwell- 
ing-house and  store  (described  in  the  paper  attached  to  this  policy), 
situated  at  the  corner  of  Clay  and  Leidesdorff  Streets  at  San  Fran- 
cisco in  California,  and  belonging  to  Messrs.  Godeffroy,  Sillem  &  Co. 
of  San  Francisco,  valued  at  4000{.  sterling,  from  noon  on  the  Ist  d«y  of 
February,  1851,  to  the  1st  day  of  February,  1852,  at  noon :  Now  know 
ye  that  we,  the  insurers,  do  hereby  bind  ourselves,  each  for  his  own 
part,  and  not  one  for  another,  our  heirs,  executors,  and  administrators, 
to  pay  to  the  said  Herman,  Sillem,  Son  &  Co.,  executors,  administra- 
tors, and  assigns,  all  such  damage  and  loss  by  fire  not  exceeding  the 
sum  of  within  thirty  days  after  such  loss  is  proved,  and  that 

in  proportion  to  the  several  sums  by  each  of  us  subscribed  against  our 
respective  names,  without  any  deduction  whatsoever,^ or  any  allowance 
for  average  or  charge  on  what  may  be  saved,  unless  the  said  Herman, 
Sillem,  Son  &  Co.  shall  make  any  further  insurance  in  any  of  the  public 
offices  or  elsewhere,  during  the  ^continuance  of  this  policy ;  in  r^onq 
which  case  the  insured  is  to  make  a  declaration  of  the  same  by  ^ 
endorsing  such  sum  he  so  insures,  in  the  public  offices  or  elsewhere,  on 
the  back  of  this  policy ;  and  we  the  insurers  will  then  be  contented  to 
pay  our  equal  average  on  the  loss  sustained,  with  the  said  public  offices 
or  elsewhere.  In  witness  whereof  we  have  subscribed  our  names  and 
sums  of  money  by  us  insured.  Dated  in  London,  the  7th  day  of  April, 
1861,  1600t :  Richd.  Thornton,  p.  W.  T.  West,  sixteen  hundred  ip^\'* 
The  paper  mentioned  in  the  policy  as  annexed  thereto  was  as  follows. 
« Description  of  brick  store  on  the  corner  of  Clay  and  Leidesdorff 
Streets.  Frontage  on  Clay  Street  80  feet,  on  Leidesdorff  Street  59^ 
feet  more  or  less.  The  house  is  composed  of  two  stories  without  a 
basement  story.  The  ground  floor  is  12  feet,  the  upper  one  10  feet,  in 
height :  the  walls  from  the  foundation  to  the  upper  story  of  16  inches 
thickness :  the  ground  floor  is  paved  with  marble  slabs :  the  roof  is 
composed  of  a  layer  of  cement  on  wood  and  covered  with  zinc :  the 
walls  around  the  same  are  raised  8  feet  on  two  sides,  and  on  the  south 
side  about  9  feet,  there  being  at  present  a  wooden  building  adjoining. 
On  the  roof  is  a  reservoir  containing  about  600  gallons  of  water :  this 
18  supplied  from  an  artesian  well  on  the  ground  floor,  100  feet  deep,  in 
connexion  with  which  is  a  powerful  force  pump,  by  which  the  first  floor 
is  also  constantly  supplied  with  water ;  the  roof  is  also  so  constructed 
that,  by  means  of  a  pipe,  extending  the  whole  length  of  the  same,  and 
supplied  at  certain  intervals  with  holes,  a  constant  stream  of  water  can 
be  maintained  over  the  entire  roof  by  working  the  pump  on  the  lower 
atory.     The  window  and  door  frames  are  attached  towards  the  interior 
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of  the  building:  all  windows  and  doors  are  supplied  with  thick  iron 
^c,,jQ-y  shutters  ^on  the  exterior,  so  that,  between  the  shutters  and 
-*  window  or  door,  is  in  all  places  a  space  corresponding  with  the 
thickness  of  the  walls ;  in  this  manner  no  wood- work  whatever  is  exposed 
externally.  The  house  has  been  built  with  the  express  design  of  render- 
ing it  fire-proof;  and  no  precaution  has  been  neglected  to  render  it  so. 
The  tide  rises  to  the  opposite  side  of  Leidesdorff  Street,  which  is  still 
unoccupied ;  and  in  the  house  itself  is  an  almost  unlimited  supply  of 
water  from  the  artesian  well  already  mentioned.  The  walls  on  the  south 
and  west  sides  are  dead  walls :  these  are  constructed  with  a  vacuum  in 
the  centre,  so  as  to  repel  the  influence  of  heat.  Godeffroy,  Sillem  b 
Go.  We  the  undersigned  do  herewith  certify  that,  by  request  of  Messrs. 
Oodeffroy,  Sillem  &  Co.,  we  repaired  to  their  brick  building  at  the 
corner  of  Clay  and  Leidesdorff  Streets,  and,  after  a  true  and  faithful 
examination,  found  the  above  description  of  the  same  a  perfectly  cor- 
rect one.  And  we  further  willingly  declare  that,  so  far  as  we  can  judge, 
nothing  has  been  omitted  in  rendering  the  house  fire-proof.  31  st  Octo- 
ber, 1850.  Given  under  our  hands  this  80th  day  of  October,  1850. 
B.  Davidson,  J.  De  Puisage  Green,  Lloyd's  Agent,  in  the  absence  of 
H.  W.  Henrickson.  Heron  Reincke,  Agent  for  the  Hambro'  Board  of 
underwriters."  On  the  night  of  the  3d  of  May,  1851,  a  fire  took  place 
at  San  Francisco  by  which  a  great  part  of  the  City,  and,  amoDgst 
others,  the  premises  insured,  were  burnt  to  the  ground :  and  the  plain- 
tiffs suffered  a  total  loss,  with  the  exception  of  a  salvage  amounting  to 
400i. 

The  Court  to  have  the  same  power  to  draw  inferences  of  fact  as  a  jury, 
and  may  allow  interest,  under  stat.  3  &  4  W.  4,  c.  42,  sects.  28,  29,  from 
the  3d  May,  1851. 

*8741  *  question  for  the  opinion  of  the  Court  is :  Whether  the 
^  plaintiffs  are  entitled  to  recover  in  the  action ;  or  whether  that 
right  is  defeated  by  the  alterations  and  additions  aforesaid,  which  were 
made  in  the  building.  If  the  Court  should  decide  that  the  plaintifb  are 
entitled  to  recover,  the  verdict  is  to  be  entered  for  the  plaintiffs  for 
1600Z.,  less  a  proportional  deduction  for  the  salvage  if  the  Court  may 
consider  the  defendant  entitled  to  it,  and  also  interest  if  adjudged  by 
the  Court.  If  otherwise,  then  a  verdict  to  be  entered  for  the  defendant, 
upon  such  issue  or  issues  as  the  Court  may  direct. 

The  case  was  now  argued.(a) 

Bramwelly  for  the  plaintiffs. — The  house  insured  having  been  destroyed 
by  fire,  it  lies  on  the  underwriter  to  show  why  he  does  not  pay  the  in- 
surance money.  An  alteration,  if  such  as  to  change}  the  nature  of  the 
subject-matter  of  the  insurance,  no  doubt  discharges  the  underwriters. 
But,  so  long  as  the  thing  insured  remains  the  same,  an  alteration  will 

(a)  Before  Lord  Campbell,  C.  J.,  Coleridge  and  Brie,  Js.    Crompton,  J.,  also  heard  the  begin- 
ning of  the  argument  but  went  to  Cbamben  before  its  oondiuioa  and  took  no  further  part  ia  it- 
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not  avoid  the  policy,  nnless  it  be  either  frandalent,  which  is  not  in  this 
case  pretended,  or  a  breach  of  some  condition,  imposed  by  contract  either 
express  or  implied.  In  the  present  case  the  dates  are  material.  On 
80th  October,  1850,  the  description,  contained  in  the  paper  attached 
to  the  policy,  was  signed  in  California.  It  was  at  that  time  accurate. 
On  26th  March,  1851,  the  alterations  commenced :  it  does  not  appear 
how  far  these  had  gone  when  the  policy  was  signed ;  but  they  were  com- 
pleted before  the  fire,  in  May,  1851.  The  policy  was  signed  in  this 
country  on  7th  April,  1851,  after  the  alterations  had  commenced  iji 
*  California,  but  before  it  could  possibly  be  known,  in  this  country,  r^^Qtrf- 
that  they  had  commenced ;  and  the  risk  commenced  on  1st  Feb-  ^ 
ruary,  1851.  So  that  the  description  was  accurate  when  given,  was 
accurate  when  the  risk  commenced,  was  believed,  in  this  country,  to  be 
accurate  at  the  time  when  the  policy  was  signed,  though  it  may  then 
have  become  inaccurate,  and  was  certainly  inaccurate  at  the  time  of  the 
fire.  Now,  if  this  description  is  a  representation  merely,  the  alterations, 
being  found  not  to  have  increased  the  risk  of  fire,  are  immaterial.  [Lord 
Campbell,  C.  J. — It  may  not  increase  the  chance  of  a  fire  happening ; 
but  it  must  increase  the  liability  of  the  insurer,  in  case  of  a  partial  loss, 
if  the  subject-matter  of  a  fire  policy  is  made  more  extensive.  Do  you 
contend  that,  in  case  of  a  partial  loss,  the  underwriter  would  not  be 
answerable  for  the  damage  done  in  the  addition  to  the  building  ?]  No. 
But,  though  the  risk  may  in  that  sense  be  greater,  nothing  can  dis- 
charge the  underwriter  but  either  fraud  in  the  conception  of  the  policy, 
or  a  breach  of  some  condition,  express  or  tacit.  If  the  reference  in  the 
policy  to  the  description,  contained  in  the  paper  attached  to  it,  is  to  be 
construed  as  a  promissory  warranty  that  the  description  shall  continue 
accurate,  throughout  the  risk,  so  that  the  plaintifis  have  by  their  bargain 
bound  themselves,  under  pain  of  forfeiting  their  policy,  to  make  no 
alteration  whatever  in  their  premises,  the  plaintiffs  have  broken  an 
express  condition.  But  there  is  no  such  improvident  bargain.  The 
description  is,  at  most,  a  warranty  that  the  buildings  did  answer  that 
description  when  it  was  made,  not  a  promise  that  they  should  continue  to 
do  so.  Neither  is  there  any  tacit  and  implied  condition  in  a  fire  policy 
that  the  buildings  shall  not  be  altered.  Li  general,  in  *fire  poli-  r:|eo>T/« 
cies  there  are  special  conditions  endorsed  on  the  back  of  the  policy,  ^ 
by  which  the  insured  undertakes  not  to  suffer  a  dangerous  trade  to  be 
carried  on  on  the  premises,  and  various  other  stipulations  against  things 
increasing  the  risk.  In  Shaw  t;.  Robberds,  6  A.  &  E.  75,  82  (E.  C.  L. 
B.  vol.  83),  this  Court  said  that  a  condition,  requiring  an  accurate  de- 
scription of  the  premises  insured,  '^  points  to  the  description  of  the  pre- 
mises given  at  the  time  of  insuring ;  and  that  description  was  in  this 
instance  perfectly  correct.  Nothing  which  occurred  afterwards,  not 
even  a  change  of  business,  could  bring  the  case  within  that  condition, 
which  was  fully  performed  when  the  risk  first  attached."    In  Pirn  v. 
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Reid,  6  M.  4  G.  1  (E.  C.  L.  R.  vol.  46),  S.  0-  6  Scott,  N.  R.  982,  the 
question  was  as  to  sufficiency  after  verdict  of  two  pleas,  which  alleged 
an  alteration  of  the  trade,  carried  on  on  the  premises  insured,  to  one 
more  hazardous.  The  Common  Pleas  held  them  bad.  The  reasens 
given  are  that  an  alteration  made  after  the  policy,  if  without  fraud,  does 
not  by  the  general  law  of  insurance  vitiate  the  policy ;  and  that  the 
express  conditions,  in  that  case,  were  to  be  construed  as  stipulating  for 
the  accuracy  of  the  description  at  the  time  of  signing  the  policy.  In 
the  present  case,  the  terms  of  the  description  are  such  as  to  show  that 
the  representation  was  that  it  was  accurate  when  signed,  that  is  in  Octo- 
ber, 1850,  and,  tacitly,  that  at  the  latest  advices  from  California  it  still 
remained  accurate.  It  could  never  be  understood  by  the  parties  that, 
when  insuring  against  fire  in  California  from  an  antecedent  day,  tiie 
insurers  absolutely  warranted  that  the  premises  still  remained  in  the 
state  they  were  in  when  last  heard  of,  a  thing  which  they  could  not 
know. 

♦ft77l  *J^^^^9  P.  Wildey  contrd*. — The  fourth  issue  should  be  found 
-'  in  favour  of  the  defendant ;  for  the  alterations  are  material.  The 
increase  of  a  house,  by  adding  a  third  story,  may  vary  the  probability 
of  a  fire  occurring,  and  must,  at  all  events,  increase  the  liability,  if  a 
fire  does  occur.  Supposing  that  the  upper  story,  which  is  worth  lOOOL, 
be  destroyed,  and  that  200{.  worth  of  damage  be  done  in  the  lower 
stories,  the  underwriter,  if  liable  for  the  whole  building,  must  pay  1200Z. ; 
if  liable  only  for  the  lower  stories,  he  only  pays  200L  And  the  fifUi 
and  sixth  issues,  also,  should  be  found  for  the  defendant.  The  plaintifi 
might  if  they  pleased,  have  sent  to  their  agents  a  statement  that  they 
proposed  to  make  some  alterations,  and  have  let  that  be  communicate 
to  the  underwriter  in  order  that  he  might  judge  whether  he  would  demand 
a  higher  premium.  Instead  of  doing  so,  they  send  oS  a  description ; 
and  then,  before  it  is  acted  on,  intentionally  alter  the  house,  so  that,  as 
they  know,  their  agents  in  England  will,  bonit  fide  on  the  part  of  the 
agents,  make  a  representation  no  longer  true.  In  Comfoot  v.  Fowke,  6 
M.  &  W.  358,t  all  the  Court  agreed  that,  if  the  principal  had  intended 
his  agent  to  make  the  fQ.lse  representation,  it  would  have  avoided  the 
contract  in  that  case ;  and,  of  course,  a  fortiori  it  will  avoid  a  policy, 
an  instrument  in  which  a  misrepresentation,  though  made  by  inadvert* 
ence,  avoids  the  contract ;  note  (1)  to  Goram  v.  Sweeting,  2  Wms.  Saund. 
200  b.  Here  the  representation  was  true  when  made  in  California ; 
but,  before  it  was  made  to  the  defendant  in  this  country,  it  was,  by  tbe 
♦y^TAl  P'^^^^^^^'  voluntary  act,  made  untrue.  But  it  is  "^scarcely  denied 
^  that  the  description  in  the  policy  is  a  warranty,  though  it  is  said 
to  be  not  a  promissory  warranty,  but  merely  an  affirmative  one.  But, 
as  is  said  in  Amould  on  Insurance,  vol.  1,  p.  502,  ''most  positive  repre- 
sentations, even  when  in  terms  affirmative,  in  effect  are  promissory, 
'bus,  where  it  is  represented  that  a  vessel  is  neutral,  or  has  a  license  to 
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trade,  or  has  a  certain  armament,  or  a  certain  kind  of  cargo,  the  mere 
affirmation  of  these  facts  as  existing  at  the  time,  is  unimportant ;  it  is 
the  implied  promise  that,  as  far  as  depends  on  the  assured,  thej  shall 
continue  unchanged  throughout  the  duration  of  the  risk,  that  alone  gives 
yaloe  to  the  representation."  The  warranty  is  not  that  every  minute 
particular  in  the  description  shall  be  accurate  whether  material  to  the 
risk  or  not :  as  is  pointed  out  in  Phillips  on  Insurance  (Sd  ed.),  vol.  1,  p. 
468,  it  would  be  no  matter  if  the  wrong  number  in  the  street  were  given ; 
but  the  warranty  is  confined  to  the  parts  of  the  description  substantially 
affecting  the  risk.  And,  accordingly,  in  the  cases  in  which  the  insured 
has  succeeded  it  will  be  found  that  the  warranty  was  substantially  com- 
plied with.  In  Shaw  v.  Robberds,  6  A.  &  E.  75  (E.  G.  L.  R.  vol.  33), 
the  warranty  was  that  it  was  a  kiln  for  drying  eom.  On  one  occasion 
the  insured,  gratuitously,  allowed  some  damaged  bark  to  be  dried.  The 
decision  of  the  Court  was  that  the  kiln  still  remained  a  kiln  for  drying 
com,  and  '^  that  this  single  act  of  kindness  was  no  breach  of  the  sixth 
oondition.'*(a)  In  Dobson  v.  Sotheby,  Moo.  &  M.  90  (E.  C.  L.  R.  vol, 
22),  the  warranty  was  that  no  hasardous  goods  were  kept  on  the  pre- 
mises. Lord  Tenterden's  ruling  was  that  bringing  '''in  a  single  r^^oi^q 
tar  barrel,  for  a  temporary  purpose  connected  with  the  occupation  ^ 
of  the  premises,  was  no  substantial  breach  of  this  warranty.  Mayall 
v.  Mitford,  6  A.  &  E.  670  (B.  C.  L.  R.  vol.  33),  was  a  decision  that 
<<  worked  by  day  only"  was  not  a  warranty  that  no  part  of  the  machinery 
would  ever  be  set  in  motion  at  night,  but  only  that  the  mills  would  not 
substantially  be  worked  at  night.  Pirn  v.  Reid,  6  M.  A  G.  1  (E.  C.  L. 
R.  vol.  46),  S.  C.  6  Scott,  N.  R.  982,  is  a  case  to  the  same  effect.  That 
case,  and  Shaw  v.  Robberds,  as  was  said  by  the  Court  in  Barrett  i^. 
Jermy,  3  Exch.  535,  545,t  are  decisions  "  that  a  casual  use  is  not  suffi* 
cient  to  avoid  a  policy."    But  here  is  a  substantial  permanent  alteration. 

Bramtoellj  in  reply. — ^If  by  the  general  law  there  is  an  implied  con- 
dition that  the  insured  shall  not  make  an  alteration  in  the  state  of  the 
premises,  the  Judges  who  decided  Pirn  v.  Reid,  or  at  all  events  Tindal, 
0.  J.,  Maule,  J.,  and  Cresswell,  J.,  were  wrong;  for  each  of  those 
Judges  makes  it  the  foundation  of  his  judgment,  that,  in  the  absence 
of  fraud,  an  alteration  does  not  vitiate  a  policy,  unless  by  some  condi- 
tion in  the  policy  the  alteration  is  provided  against.  If  they  are  right, 
the  plaintiffs  are  entitled  to  judgment.  Cur,  adv.  vuU. 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  Term  (June 
13th),  delivered  judgment. 

We  are  of  opinion  that,  in  this  case,  the  assured  are  not  entitled  to 
recover,  as  they  have  broken  a  warranty,  on  the  faith  of  which  the  de- 
fendant must  be  considered  as  having  signed  the  policy.  The  engage- 
ment is,  <<  to  ^insure  from  loss  or  damage  by  fire  a  brick  building,  r^^ooA 
used  as  a  dwelling-house  and  store  (described  in  the  paper  attached  ^ 

(a)  6  A.  A  S.  83  (S.  C.  L.  B.  toL  33). 

voii.  iiL — 68 
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to  this  policy),  situate,"  &c.,  <<  belonging  to  Messrs.  Godeffroy,  Sfllem 
&  Co.,"  «  valued  at  40002.  sterling  from  noon  on  the  1st  day  of  Feb- 
ruary, 1851,  to  the  1st  day  of  February,  1852,  at  noon."  The  descrip- 
tion, in  the  attached  paper,  must  be  supposed  to  be  introduced  into  the 
body  of  the  policy  between  the  brackets,  instead  of  the  reference  to  it. 
Verba  relata  inesse  videntur.  The  following  is  the  commencement  of 
this  description:  << Frontage  on  Clay  Street  30  feet,  on  Leidesdorff 
Street  59}  feet,  more  or  less.  The  house  is  composed  of  two  stories 
without  a  basement  story."  Then  comes  a  statement,  among  other 
things,  that  the  ground  floor  was  covered  with  marble  slabs ;  that  the 
roof  was  composed  of  cement,  and  covered  with  zinc ;  that  on  the  roof 
was  a  reservoir,  containing  about  600  gallons  of  water,  which  was  sap- 
plied  from  an  artesian  well ;  that  a  constant  stream  of  water  could  be 
maintained  over  the  entire  roof,  by  working  the  pump  on  the  lower 
story ;  that  all  the  windows  and  doors  were  supplied  with  thick  iron 
shutters,  so  that  no  wood  work  was  exposed  externally ;  and  that  there 
was  an  almost  unlimited  supply  of  water  from  the  artesian  welL  The 
special  case  finds  that  this  house  was  built  in  September,  1850,  at » 
cost  of  60002. ;  and  that  Messrs.  Oodeffiroy,  SUlem  &  Co.,  in  the  month 
of  October  following,  being  desirous  of  effecting  an  insurance  upon  it, 
transmitted  to  their  agents  in  London  the  description  of  it  attached  to 
the  policy.  This  was  a  correct  description  of  it,  in  all  respects,  as  it 
then  stood  ;  and,  on  the  faith  of  this  description,  the  defendant  signed 
the  policy,  dated  7th  April,  1851.  But,  in  March,  1851,  Messrs. 
*ftR11  ^^^^^^^Jf  ^Sillem  &  Co.  were  desirous  of  adding  a  third  story 
^  to  the  building.  They  commenced  doing  so  on  the  26th  of  that 
month,  and  had  completed  it  before  the  8d  of  May,  when  the  premises 
were  consumed  by  a  conflagration  which  laid  in  ashes  almost  the  whole 
of  San  Francisco.  The  new  story  cost  10002.  There  were  various 
alterations  in  the  roof  and  other  parts  of  the  buildings :  but  it  was 
agreed  in  the  case  that  the  new  works  «  are  to  be  taken  as  not  baring 
increased  the  hazard  or  probability  of  fire,  except  so  far  (if  at  all)  as  the 
increase  of  the  area  of  a  building  by  a  third  story  may  be  considered  by 
the  Coulrt  to  have  necessarily  increased  such  hazard  or  probability." 
We  are  now  to  consider  the  effect  of  the  description  of  the  premises 
insured,  which  has  been  introduced  into  the  policy.  And,  in  the  first 
place,  we  are  of  opinion  that  it  amounts  to  a  warranty  that  the  premises 
corresponded  with  it  on  the  7th  April,  1851,  when  the  policy  was  effected, 
or,  at  least,  that  the  premises  had  not  been  altered  by  the  assured  in 
the  intermediate  time,  so  as  to  increase  the  risk  of  the  insurer.  Mr. 
Bramwell  contended  that  it  referred  only  to  Slst  October,  1850,  the 
date  of  the  certificate  of  the  surveyors,  in  California,  who  verified  its 
accuracy ;  and  that,  if  accurate  at  that  time,  the  policy  would  not  be 
vitiated  by  any  alteration  between  that  day  and  the  date  of  the  policy, 
so  that,  notwithstanding  the  alteration,  the  identity  of  the  house  was 
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not  destroyed.  Bat  we  think  that  this  position  is  wholly  at  variance 
with  the  effect  which  has  hitherto  been  given  to  the  description  of  the 
sabject-matter  insured  in  policies  of  insurance,  and  would  utterly  defeat 
the  object  for  which  such  a  description  is  required.  It  would  seem  re- 
volting to  common  sense,  if  we  were  to  hold  that,  as  soon  as  Messrs. 
*6odeffroy,  Sillem  &  Co.  had  sent  off  the  description,  to  be  r^eo^^^ 
shown  to  an  insurance  o£Bce  or  private  underwriter,  they  might  ^  '^ 
have  added  several  stories  to  the  house,  and  removed  from  it  all  the 
described  safe-guards  against  fire,  and  that,  although  the  description 
misdescribed  the  actual  state  of  the  premises  at  the  date  of  the  policy,  a 
fire  afterwards  happening,  an  indemnity  might  be  claimed,  for  which 
the  underwriter  had  received  no  adequate  consideration.  But  this  is 
the  principle  contended  for  by  the  assured.  Not  being  told  the  exact 
progress  which  had  been  made  in  the  alterations  between  the  26th  of 
March  and  the  7th  of  April,  we  are  to  draw  inferences  from  the  facts 
stated ;  and  we  infer  that,  on  the  7th  of  April,  the  building  no  longer 
corresponded  with  the  description  of  it  in  the  policy,  and  that,  by  the 
alteration,  the  risk  of  the  insurer  had  in  some  degree  been  increased. 
This  alone  would  be  a  bar  to  the  present  action. 

But  we  are  further  of  opinion  that  the  description  in  the  policy 
amounts  to  a  warranty  that  the  assured  would  not,  during  the  time 
specified  in  the  policy,  voluntarily  do  anything  to  make  the  condition 
of  the  building  vary  from  this  description,  so  as  thereby  to  increase  the 
risk  or  liability  of  the  underwriter.  In  this  case,  the  description  is 
evidently  the  basis  of  the  contract,  and  is  furnbhed  to  the  underwriter 
to  enable  him  to  determine  whether  he  will  agree  to  take  the  risk  at 
all,  and,  if  he  does  take  it,  what  premium  he  shall  demand.  The  as* 
Bured  no  doubt  wished  him  to  understand  that,  not  only  such  was  the 
condition  of  the  premises  when  the  policy  was  to  be  effected,  but,  as  far 
as  depended  upon  them,  it  should  not  be  altered  so  as  to  increase  the 
risk  during  the  year  for  which  he  was  to  *be  liable,  if  a  loss  r^eooq 
should  accrue.  Without  such  an  assurance  and  belief,  the  state-  ^ 
ment  introduced  into  the  policy  of  the  existing  condition  of  the  pre- 
mises would  be  a  mere  delusion.  Identity  might  continue,  and  yet  the 
quality,  condition,  and  incidents  of  the  subject-matter  insured  might  be 
so  changed  as  to  increase  tenfold  the  chances  of  loss,  which,  upon  a  just 
calculation,  might  reasonably  be  expected  to  fall  upon  the  underwriter. 
Can  it  be  successfully  contended  that,  having  done  so,  the  assured  re- 
tain a  right  to  the  indemnity  for  which  they  had  stipulated  upon  a 
totally  different  basis? 

With  respect  to  marine  policies,  we  conceive  that,  if  there  be  a  war- 
ranty of  neutrality,  or  of  any  other  matter  which  continues  of  impor- 
tance till  the  risk  determines,  whether  the  policy  be  for  a  voyage  or  for 
a  time  certain,  such  a  warranty  is  continuous,  and,  if  it  be  broken  by 
the  default  of  the  assured,  the  underwriter  is  discharged.     The  implied 
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warranty  of  seaworthiness  applies  only  to  the  commencement  of  the 
voyage ;  but,  even  here,  if  the  assured,  daring  the  voyage,  were  volun- 
tarily to  do  any  act  whereby  the  ship  was  rendered  unseaworthy,  and 
thereby  a  loss  were  to  accrue,  we  conceive  that  they  would  have  no 
remedy  on  the  policy. 

A  distinction,  however,  is  taken  in  this  respect  between  marine  poli- 
cies and  insurance  of  houses  against  fire.  It  would  probably  be  allowed 
that,  if  during  war  there  were  a  policy  on  a  merchant  ship  described  as 
carrying  ten  guns  and  employed  in  the  coal  trade,  and,  after  the  policy 
was  effected,  the  owner  should  reduce  her  armament  to  five  guns,  or 
load  her  with  oil  of  vitriol,  the  underwriter  would  not  be  liable  for  a 
subsequent  loss.  But  it  is  strenuously  asserted  that,  if  there  be  an 
♦AfiJ.1  ^Q^u^^QC®  against  fire  upon  a  house,  "^^hich  is  described  in  the 
^  policy  as  being  of  a  particular  specified  description,  and  in  which 
it  is  stated  that  the  occupier  carries  on  a  certain  specified  trade,  this 
being  true  at  the  date  of  the  policy,  the  assured,  preserving  the  iden- 
tity of  the  house,  may  alter  its  construction  so  as  to  render  it  more 
exposed  to  fire,  and  may  carry  on  in  it  a  different  and  more  dangerous 
trade,  without  prejudice  to  the  right  to  recover  for  a  subsequent  loss  by 
fire,  the  warranty  extending  only  to  the  state  and  use  of  the  premises 
at  the  moment  when  the  policy  was  signed.  This  seems  quite  contrary 
to  the  principles  on  which  contracts  are  regulated.  The  construction 
and  use  of  the  premises  insured,  as  described  in  the  policy,  constitute 
the  basis  of  the  insurance,  and  determine  the  amount  of  the  premium. 
But  this  calculation  can  only  be  made  upon  the  supposition  that  the 
description  in  the  policy  shall  remain  substantially  true  while  the  risk 
is  running,  and  that  no  alteration  shall  subsequently  be  made  by  the 
assured  to  enhance  the  liability  of  the  insurer.  It  seems  strange  then, 
that,  if  a  house  be  described  in  the  policy  as  occupied  by  the  owner 
carrying  on  the  trade  of  a  butcher,  so  that  the  premium  is  on  the  lowest 
scale,  he  may  immediately  afterwards,  merely  taking  care  that  the  walls 
and  floors  and  roof  remain,  so  that  it  is  still  the  same  identical  house^ 
convert  it  into  a  manufactory  for  fireworks,  a  trade  trebly  hazardous, 
for  which  the  highest  scale  of  premium  would  be  no  more  than  a  reason- 
able consideration  for  the  stipulated  indemnity.  We  are  told,  however, 
that  this  doctrine  is  established  by  decisions  binding  upon  us.  The 
first  of  these  is  Shaw  v.  Bobberds,  6  A.  &  £.  75  (E.  G.  L.  R.  vol.  33). 
*M^l  ^^^^^^^^  insured  premises  against  fire  by  the  description  of  «<a 
^  "^granary"  and  «<a  kiln  for  drying  corn  in  use."  By  the  condi- 
tions of  insurance  the  policy  was  to  be  forfeited  unless  the  buildings 
were  accurately  described,  and  the  trades  carried  on  therein  specified ; 
and,  if  any  alteration  were  made  in  the  building,  or  the  risk  of  fire 
increased,  the  alteration  was  to  be  notified  and  allowed  by  endorsement 
on  the  policy,  otherwise  the  insurance  to  be  void.  The  plaintiff  carried 
on  no  trade  in  the  kiln  except  drying  corn ;  but,  on  one  occasion^  he 
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allowed  the  owner  of  some  bark,  which  had  been  wetted,  to  dry  it  grch 
tuitously  in  the  kiln ;  and  this  occasioned  a  jBre  by  which  the  premises 
were  destroyed.  Drying  bark  was  proved  to  be  a  distinct  trade  from 
drying  com,  and  more  hazardous,  insurance  offices  charging  a  higher 
premium  for  bark  kilns  than  corn  kilns.  Held,  that  the  plaintiff  was 
entitled  to  recover.  But  what  was,  the  ratio  decidendi?  Lord  Den- 
man,  C.  J. :  (a)  <<  If  the  plaintiff  had  either  dropped  his  business  of 
corn-drying,  and  taken  up  that  of  bark-drying,  or  added  the  latter  to 
the  former,  no  doubt  the  case  would  have  been  within"  the  condition 
relied  upon.  « Perhaps,  if  he  had  made  any  charge  for  drying  this 
bark,  it  might  have  been  a  question  for  the  jury,  whether  he  had  dona 
so  as  a  matter  of  business,  and  whether  he  had  not  thereby  (although 
it  was  the  first  instance  of  bark-drying)  made  an  alteration  in  his  busi* 
ness,  within  the  meaning  of  that  condition.  But,  according  to  the 
evidence,  we  are  clearly  of  opinion  that  no  such  question  arose  for  the 
consideration  of  the  jury."  The  Court  there  intimates  an  opinion  that 
there  was  no  implied  warranty  that  nothing  besides  corn  should  ever  be 
dried  in  the  kiln,  but  gave  no  countenance  to  the  "^doctrine  that  r^oo(% 
another  and  more  dangerous  trade  could  be  carried  on  in  the  kiln  ^ 
without  vitiating  the  policy.  The  other  case,  which  was  more  con- 
fidently relied  upon,  and,  on  account  of  some  expressions  of  some  of 
the  Judges,  not  without  reason,  was  Pim  v.  Reid,  6  M.  &  O.  1  (E.  C 
L.  R.  vol.  46) ;  S.  C.  6  Scott  N.  R.  982.  But,  when  examined,  we  do 
not  think  it  is  an  authority  for  the  doctrine  which  it  is  cited  to  support. 
The  insurance,  there,  was  upon  a  manufactory,  engine  house,  and  ma- 
chinery, against  fire ;  and  the  policy  contained  conditions  resembling 
those  in  Shaw  v.  Robberds,  6  A.  &;  E.  72  (E.  C.  L.  R.  vol.  83)  (amongst 
others),  that,  if  the  assured  should  tcomit  to  communicate"  to  the 
insurance  office  <<  any  circumstance  which  is  material  to  be  made  known 
to  the  Company,  in  order  to  enable  them  to  judge  of  the  risk  they  had 
undertaken  or  were  required  to  undertake,  the  insurance  should  be  of 
no  force."  There  were  pleas  on  these  conditions,  alleging  that  the 
assured  carried  on  a  more  dangerous  trade  than  that  specified  in  the 
policy,  which  was  a  circumstance  material  to  be  made  known,  and  had 
omitted  to  communicate  it  to  the  office,  the  non-communication  being 
made  the  infraction  relied  upon  and  the  gist  of  the  pleas.  The  issues 
on  these  pleas  were  found  for  the  defendant ;  -but  there  was  a  rule 
for  judgment  for  the  plaintiff  non  obstante  veredicto,  which  was  made 
absolute.  The  pleas  were  considered  bad,  for  not  showing  that  a  rea- 
Bonable  time  had  elapsed  for  giving  notice;  and  on  this  defect  alone 
Coltman,  J.,  rested  his  judgment.  The  other  Judges  do  make  use  of 
Bome  observations,  as  if,  under  this  policy,  the  assured  might  change 
trade  to  one  more  dangerous  than  that  described  at  the  time  of 

(a)  6  A.  A  B.  82  (E.  C.  L.  R.  roL  83). 
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*M71  making  tho  policy ;  but  these  ^obBervations  appear  to  have  refer- 
-'  ence  to  the  necessity  for  giving  notice  for  the  particalar  pnrpose 
specified  in  the  conditions  on  which  the  pleas  were  founded.  Tindal, 
G.  J.,  says :  <<  How  can  an  alteration  which  takes  place  in  the  enjoy- 
jnent  of  the  premises  after  the  execntion  of  the  policy  be  a  circnmstanee 
material  to  be  made  known  to  the  Company  in  order  to  enable  them  to 
judge  of  the  rUh  they  have  undertaken  f*  And  Maale,  J.,  obserres : 
«  The  time  at  which  the  Company  are  to  exercise  their  judgment  is  not 
the  time  at  which  the  communication  is  to  be  made."  Therefore  this 
case  cannot  be  considered  an  authority  for  the  doctrine  sought  to  be 
established ;  and,  if  it  were,  we  could  not  concur  in  it ;  for  the  doctrine 
appears  to  us  to  be  contrary  to  the  principles  of  justice ;  and  it  is  cer- 
tainly contrary  to  the  ruling  of  Lord  Tenterden  in  Dobson  v.  Sotheby, 
Moo.  ft  M.  90  (E.  C.  L.  R.  vol.  22).  There  the  insurance  was  on  pre- 
mises against  fire,  <<  wherein"  (according  to  the  statement  in  the  policy) 
<<no  fire  is  kept,  and  no  hazardous  goods  are  deposited."  The  loss 
happened  in  consequence  of  the  making  a  fire  and  bringing  a  tar-barrel 
on  the  premises,  for  the  purpose  of  repairing  them.  The  plaintiff  was 
held  entitled  to  recover :  but  Lord  Tenterden  said  that,  if  there  had 
been  any  misdescription  of  the  property  insured,  the  defendants  cer- 
tainly were  not  liable,  and  added :  <<  I  think  that  the  condition  must  be 
understood  as  forbidding  only  the  habitual  use  of  fire,  or  the  ordinary 
deposit  of  hazardous  goods,  not  their  occasional  introduction,  as  in  this 
case,  for  a  temporary  purpose  connected  with  the  occupation  of  the 
premises."  «<  I  cannot,  therefore,  be  of  opinion  that  the  policy  in  this 
case  was  forfeited." 

^ae^ert  "^Now,  assumiug  the  law  to  be  that,  upon  an  insurance  against 
^  fire,  there  is  an  implied  engagement  that  the  assured  will  not 
afterwards  alter  the  premises,  so  as  that  they  shall  not  agree  with  the 
description  of  them  in  the  policy,  and  so  that  thereby  the  risk  and  lia- 
bility of  the  insurer  shall  be  increased,  we  have  only  to  consider  whether, 
in  this  instance,  the  assured  have  not  done  so  by  converting  the  house 
insured  from  a  house  <<  composed  of  two  stories"  into  a  houee  compoeed 
of  three  storiee.  And  this  really  admits  of  no  reasonable  doubt.  Mr. 
Bramwellj  very  candidly,  admitted  that,  if  the  policy  remained  in  force 
after  the  alteration,  it  covered  the  third  story  as  well  as  the  other  two. 
This  being  so,  the  increase  of  the  area  of  the  building  by  a  third  story 
must  be  considered  by  the  Court  to  have  necessarily  increased  the  hazard 
or  probability  of  fire,  about  as  much  as  if  the  addition  to  the  house  had 
been  lateral  instead  of  vertical.  But  there  is  another  consideration 
which  is  quite  decisive  to  show  that,  by  the  alteration,  the  liability  of 
•  the  insurer  is  increased,  and  that  his  premium,  if  previously  fair,  has 
now  become  inadequate.  Upon  an  insurance  of  a  house  against  fire  the 
insurer  must  make  good  the  whole  of  any  partial  loss,  the  owner  not 
being  considered  to  stand  his  own  insurer  for  the  excess  of  the  yalue 
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of  the  house  beyond  the  sum  for  which  the  insurance  is  effected.  The 
value  of  the  additional  property,  here  sought  to  be  covered  by  the  in- 
Borance,  must  be  taken  to  be  10002. ;  and  for  the  whole  of  this,  or  any 
part  of  it,  the  defendant  is  now  liable  to  the  full  amount  of  the  sum  for 
which  he  has  subscribed  the  policy,  till  he  has  paid  1600Z.,  plus  his 
liability  to  this  amount  for  the  destruction  of  any  part  of  the  original 
house  valued  at  40002.  We  are  of  opinion  *that  this  additional  r^eQAQ 
liability  could  not  be  thrown  upon  him,  without  any  considera-  ^ 
tion  and  against  his  consent,  by  the  act  of  the  assured  in  altering  the 
house  so  as  to  make  it  no  longer  correspond  with  the  description  of  the 
house  in  the  policy.  If  the  liability  cannot  be  carried  to  this  extent, 
it  is  entirely  gone.  And,  therefore,  we  pronounce  judgment  for  the 
defendant.  Judgment  for  the  defendant. 

A  repreientation  of  the  position  of  a  bnilding  Comst  122 ;  Riohards  v.  Proteetion  Ina.  Co.,  30 

with  respect  to  others  made  by  the  insured  at  Maine,  273.    These  oases  full j  sustain  the  doo- 

the  time  of  his  application  is  not  a  warranty  trines  of  the  text,  that  statements  in  the  poUcy 

that  the  buildings  will  retain  that  position  dnr-  of  the  purpose  for  which  the  property  insured 

ing  the  time  covered  by  the  policy :  Stebbins  v.  is  to  be  occupied,  and  of  its  sitnation  as  to  other 

Qlobe  Ins.  Co.,  2  Hall,  833.    The  words  in  a  buildings,  as  weU  as  its  character  and  construe* 

policy  against  fire  described  the  house  as  "  at  tion,  are  warranties ;  and,  if  untrue,  the  policy 

present  occupied  as  a  dwelling-house,  but  to  be  is  void,  though  the  variance  may  not  be  mate* 

oeeapied  hereafter  as  a  tavern,  and  privileged  rial  to  the  risk. 

aa  such."    Held,  that  this  was  not  a  warranty        There  is  an  important  distinction  between  a 

that  the  house  should  be  certainly  occupied  as  representation  and  a  warranty :  the  former, 

a  tavern :  Catlin  v.  Ins.  Go.  1  Sumn.  434.    It  which  precedes  the  contract  of  insurance,  and 

seems  that  where  an  alteration  or  addition  has  is  no  part  of  it,  need  be  only  materially  true ; 

been  made  to  the  subject  of  insurance  during  the  latter  is  a  part  of  the  contract,  and  must  be 

the  continuance  of  the  policy,  it  is  a  question  of  exactly  and  literally  fulfilled :  The   Qlendale 

fact  whether  the  risk  was  or  was  not  thereby  Woollen  Co.  v.  The  Protection  Ins.  Co.,  21  Conn, 

increased :  Curry  v.  Commonwealth  Ins.  Co.,  10  10.    No  instructions  are  regarded  as  warranties 

Pick.  535;  Jolly  v.  Ins.  Co.,  1  Harr.  A  Qill,  295;  unless  inserted  in  the  policy ;  they  are  merely 

Stetson  V.  Mass.  Ins.  Co.,  4  Mass.  330.    It  is  representations :  Kentucky  and  Louisville  Mu- 

not  necessary,  however,  that  the  loss  should  tual  Ins.  Co.  v.  Southard,  8  B.  Monroe,  634. 

have  been  occasioned  by  the  alteration :  Mer-  The  statements  of  the  application,  however,  may 

riam  v.  Middlesex  Ins.  Co.,  21  Pick.  162.    See  be  made  part  of  the  policy  by  reference  in  the 

also  Wood  V.  Ins.  Co.,  13  Conn.  533 ;  Jennings  latter :  Jennings  o.  Chenango  Mutual,  2  Denio, 

«.  Chenango  County  Mutual  Ins.  Co.,  2  Denio,  75.    A  representation  inserted  in  a  policy  be* 

75 ;  Clark  v.  The  Man.  Ins.  Co.,  2  Woodb.  A  comes  a  warranty :  WiUiams  v.  New  ^England 

Hino^  472;  Gates  v.  Madison  Co.  Mutual,  2  Mutual,  31  Maine,  210. 
Comst^  43;  O'NeU  v.  Bnftalo  Fire  Ins.  Co.,  8 


JAMES  JOSEPH  REED,  Appellant,  v.  J.  T.  INOHAM,  Esquire, 

Respondent.    June  5. 

Sect  37  of  stat  7  A  8  G.  4,  o.  Ixxr.  (local  and  personal,  public),  imposes  a  penalty  upon  any 
person  who,  not  being  a  freeman  of  the  Waterman's  Company,  or  an  apprentice  to  a  freeman 
or  to  the  widow  of  a  freeman  (with  certain  exceptions),  shall  "act  as  a  waterman  or  lighter- 
maai*or  ply,  or  work,  or  navigate,  or  cause  to  be  worked,  or  navigated,  any  wherry,  lighter,  or 
other  craft,"  upon  the  Thames,  "  from  or  to  any  plaee  or  places,  or  ship  or  vessel,"  within  the 
limits  of  the  Act,  for  hir4  or  gain. 

]Ield :  that  a  steam-tug  of  eighty-seven  tons  burden,  employed  in  moving  another  ressel,  wii 
not  a  **  wherry,  lighter,  or  other  craft,"  under  this  section;  and  that  a  person  navigating  her 
for  thia  purpose,  not  being  a  freeman,  Ao.,  did  not  thereby  incur  a  peaal^. 
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Notice  of  appeal,  against  a  oonviction  of  the  appellant  by  the 
respondent,  one  of  the  Metropolitan  Police  Magistrates,  having  been 
daly  given ;  by  consent  of  the  parties,  and  by  order  of  Lord  Campbell, 
G.  J.,  a  case  was  stated  for  the  opinion  of  this  Court,  under  stat.  12  k 
18  Vict.  c.  45,  s.  11, 

The  conviction  was  set  forth.  The  material  part  was,  that,  after  the 
passing  of  stat.  7  &  8  O.  4,  c.  lxzv.,(a)  <«the  said  Jamea  Joseph 
Beed  had  the  working  and  management  of  a  certain  craft,  to  wit,  a 
tug  boat  called  The  Newcastle,  the  same  craft  not  then  being  a  western 
*M(V}  *^^^S^  within  the  true  intent  and  meaning  of  the  said  Act  of 
-*  Parliament,  or  any  boat,  barge,  lighter,  craft,  or  vessel  excepted 
from  the  operation  of  the  said  Act.  And  that  the  said  James  Joseph 
Reed,  not  being  a  freeman  of  The  Company  of  Watermen  and  Lighter- 
men of  the  river  Thames,  or  an  apprentice  to  a  freeman,  or  to  the  widow 
of  a  freeman,  of  the  said  Company,  or  in  any  manner  lawfully  authorized 
to  act  as  a  waterman  or  lighterman,  or  to  work  or  navigate  the  said 
craft,  called  The  Newcastle,  upon  the  said  river,  within  the  limits  of 
the  said  Act,  for  hire  and  gain  in  manner  hereinafter  mentioned,  on,'* 
&c.,  «  unlawfully,  and  contrary  to  and  in  violation  of  the  said  Act  of 
Parliament,  for  hire  and  gain  did,  on  the  said  river  Thames,  at,"  &c., 
<<  and  within  the  limits  of  the  said  Act,  to  wit,  between  Yantlet  Creek 
in  the  county  of  Kent  and  New  Windsor  in  the  county  of  Berks,  in  the 
said  Act  mentioned,  work  and  navigate  the  said  craft,  to  wit,  in  moving 
and  towing,  and  in  aiding  and  assisting  in  moving  and  towing,  a  certain 
large  vessel,  from  a  certain  place  in  the  said  river  there,  to  and  into 
the  mouth  of  a  certain  dock  out  of  the  said  river  there,  called  Greenes 
Dock,  within  the  limits  and  jurisdiction  aforesaid,  and  then  and  there, 
on  the  said  river  Thames,  at,"  &c.,  <«  unlawfully  and  contrary  to,  and 
in  violation  of,  the  said  Act  of  Parliament,  did  act  as  a  Waterman  and 
Lighterman,  for  hire  and  gain,  to  wit,  in  so  moving  and  towing  of  the 
said  large  vessel,  as  aforesaid,  and  in  proceeding  thereto,  and  returning 
therefrom,  on  the  said  river  Thames,  within  the  limits  aforesaid,  in  the 
said  craft  called  The  Newcastle,  information  and  complaint  of  which  said 
offence  was  made  to  me  the  undersigned,"  &c.  Adjudication  to  pay  It. 
fine  and  28,  costs. 

*ftQl  1  *  "'^^^  ^^^  stated  that  The  Company  of  Watermen  and  Lighter- 
-*  men  of  the  River  Thames  are  incorporated  under  stat.  7  &  8  6. 
4,  c.  Ixxv.  ;(6)  and  they  are  now  governed  by  the  provisions  of  that 
Act,  and  by  certain  by-laws  made  in  pursuance  thereof.  Such  by-laws 
were  to  accompany  the  case,  and  might  be  referred  to,  by  the  Court  or 
either  party,  as  part  thereof,  if  the  Court  shall  think  fit.     The  37th 

^  (a)  Local  and  penonal,  pablie ;  ''For  the  better  regulation  of  the  Waterman  and  LightemeA 
on  the  river  Thames,  between  Tantlet  Creek  and  Windior."  (PrinCed  among  the  etatatei  al 
large.) 

(6)  Seot  A,  by  the  name  of  The  Master,  Wardenii  and  Commonalty  of  Watermen  and  Lig kle^ 
men  of  the  River  Thamet. 
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section  of  the  Act  enacts :  «  That  iF  any  person,  not  being  a  freeman 
of  the  said  Company,  or  an  apprentice  to  a  freeman  or  to  the  widow  of  a 
freeman  of  the  said  Company  (except  as  hereinafter  is  mentioned),  shall 
at  any  time  act  as  a  Waterman  or  Lighterman,  or  ply,  or  work  or  naTigate, 
or  cause  to  be  worked  or  navigated,  any  wherry,  lighter,  or  other  craft, 
npon  the  said  river,  from  or  to  any  place  or  places,  or  ship  or  vessel, 
within  the  limits  of  this  Act,  for  hire  or  gain  (except  as  hereinafter  is 
mentioned),  every  such  person  shall  forfeit  and  pay  for  every  such 
offence  any  sum  not  exceeding  ten  pounds." 

The  conviction  appealed  against  was  made  in  respect  of  an  alleged 
infraction,  by  the  appellant,  of  the  provisions  of  this  section.  At  the 
time  of  the  commission  of  the  said  offence,  the  appellant  was  master 
of  the  steam  tug  boat  called  The  Newcastle,  and  not  a  freeman  of  The 
Company  of  Watermen  and  Lightermen  of  the  River  Thames,  or  ap- 
prentice to  a  freeman,  or  to  the  widow  of  a  freeman,  or  in  any  way 
authorized  to  act  as  a  waterman  or  lighterman,  or  to  ply,  work,  or  navi- 
gate any  wherry,  lighter,  or  other  craft,  within  the  meaning  of  the  said 
Act,  within  the  limits  mentioned  in  the  said  "^conviction,  for  r^cOQo 
hire  or  gain.  The  said  steam  tug  boat  was  a  vessel  of  the  ton-  *- 
nage  of  45  tons,  exclusive  of  engine  room,  and  space  for  the  boilers 
and  for  storing  coals ;  the  entire  burden  or  tonnage  of  the  said  steam 
tug  bring  87^}  tons,  as  per  register;  she  was  propelled  by  a  steam 
engine  of  fifty  horse-power,  and  had  been  employed  in  towing  all  classes 
of  sailing  and  other  vessels,  many  of  them  of  large  burden.  She  was 
registered  at  the  Custom  House  under  the  provisions  of  the  Register 
Act  for  shipping,  8  &  9  Vict.  c.  89.  She  was  also  licensed,  so  long  as 
such  license  was  required,  as  a  sea-going  steamer,  to  go  coastwise  and 
to  foreign  ports,  within  the  meaning  of  stat.  9  &  10  Vict.  c.  100,  and 
was  subject  to  the  provisions  of  that  Act.  These  certificates  might  be 
referred  to  by  the  Court  or  either  party,  if  the  Court  should  so  please. 
The  said  steam  tug  boat  had  been  employed  in  her  ordinary  business, 
as  well  without  and  beyond  as  within  the  limits  defined  by  the  said 
Watermen's  Act,  that  is  to  say  between  Windsor  and  Yantlet  Creek 
below  Gravesend,  in  towing  vessels  to  and  from  London,  from  and  to 
Dover,  and  all  intermediate  ports  and  places.  She  had  also  been  fre- 
quently engaged  to  take  vessels  up  and  down  the  English  Channel  and 
German  Ocean,  and  to  assist  vessels  in  the  Channel,  and  to  tow  and 
accompany  vessels  to  and  from  London,  and  ports  on  the  south  and  east 
coasts  of  England,  and  ports  of  the  continent  of  Europe,  and  had,  in 
fact,  been  employed  as  much  outside  as  within  the  limits  mentioned  in 
the  conviction.  The  steam  tug  carries  a  small  boat.  On  the  occasion 
referred  to  in  the  said  conviction,  the  said  steam  tug  was  employed  at 
Blackwall,  within  the  said  limits,  in  towing  and  assisting  a  new  steam 
vessel  or  yacht,  belonging  to  the  Pacha  of  *Egypt,  into  a  dry  dock  ;  p^ggo 
and  the  appellant  was  then  master  of  the  said  steam  tug  boat.  ^ 
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There  were  not  any  goods  or  passengers  on  board  either  the  said  steam 
tag  or  the  said  yacht  at  the  time  referred  to  in  the  said  conviction; 
and  the  steam  tug  was  employed  solely  in  towing  and  assisting  the  said 
yacht.  The  steam  tug  did  not  carry  goods  or  passengers.  The  steam 
tug  belongs  to  a  Company  called  The  Ship-owner's  Towing  Company, 
who  are  proprietors  of  several  vessels  of  the  same  class.  The  Company 
has  an  office  in  London,  at  which  orders  are  received  for  the  tugs,  and 
communicated  thence  to  the  masters  of  the  vessels.  Certain  charges, 
according  to  the  scales  for  the  tonnage  of  the  vessels  towed,  and  the 
distances  for  which  they  are  towed,  are  made  by  the  Company,  and 
without  reference  to  the  place  at  which  the  tug  may  happen  to  be  at 
the  time  the  order  is  received,  or  to  which  she  may  have  to  proceed 
after  the  job  is  complete,  being  contiguous  or  otherwise  to  the  place 
where  the  ship  to  be  towed  may  be  at  the  commencement  or  terminatioa 
of  the  job.  The  masters  of  the  tugs  also  seek  for  jobs  when  at  sea 
and  on  the  river,  and,  when  engaged  alongside,  would  make  the  same 
charge  as  if  they  had  proceeded  from  a  distance  to  fulfil  orders  previ- 
ously received,  the  pay,  in  all  cases,  and  in  the  particular  instance 
referred  to  in  the  conviction,  being  calculated  according  to  the  work 
performed  when  attached  to  the  vessel  towed,  and  not  on  any  other 
•onsideration.  The  appellant  was  paid  a  salary  by  the  owners  of  the 
tfaid  steam  tug,  and  was  their  servant. 

Steam  vessels  have  been  employed  on  the  river  Thames  for  the  last 
thirty  years  and  upwards,  but  were  not  used  for  the  purposes  of  towing 
*AQ4.1  ^^^^  twenty  years  '^'ago,  and  a  considerable  time  after  the  passing 
^  of  the  said  Watermen's  Act.  At  the  time  of  the  passing  of  the 
Watermen's  Act,  and  previously  thereto,  watermen  were  employed 
(weather  permitting)  by  the  owners  and  masters  of  vessels  to  assist 
such  vessels  into  dock ;  and  such  was  an  ordinary  employment  of  water- 
men ;  and  they  are  constantly  so  employed  up  to  the  present  time, 
though  not  to  the  same  extent,  in  wherries  and  small  boats,  as  before 
the  introduction  of  steam  tugs. 

The  said  steam  tug  is  within  the  provisions  of  the  59th  section  of  the 
Pilot  Act,  6  G.  4,  c.  125. 

The  master  of  the  steam  tug  boat  being  within  a  convenient  distance 
of  the  yacht,  a  communication  was  made  between  the  two  vessels  by 
means  of  a  rope ;  and,  such  communication  having  been  made,  the  ap- 
pellant (on  the  river  Thames,  within  the  limits  aforesaid,  for  hire  and 
gain)  towed  the  said  yacht,  in  the  manner  mentioned  in  the  conviction, 
but  under  such  direction  as  is  hereinafter  mentioned.  During  such 
time,  one  Joseph  John  Waterson,  a  freeman  of  The  Company  of  Water- 
men and  Lightermen,  and  excepted  from  the  operation  of  the  87 th  section 
of  the  before  recited  Act,  was  on  board  of,  and  in  command  of,  the  said 
yacht,  for  the  purpose  of  superintending  and  directing  the  towing  thereof 
into  the  said  dock.    For  this  service  he  was  remunerated  by  the  persons 
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interested  in  the  said  yacht ;  and  he  was  not  responsible  to,  or  paid  by, 
the  owners  of  the  said  steam  tag  boat,  or  by  the  appellant.  Whilst 
attached  to  the  yacht,  the  appellant  obeyed  the  instructions  given  by 
the  said  Joseph  John  Waterson  for  the  safe  and  proper  towing  of  the 
said  yacht :  and  this  is  the  usual  course  in  such  case.  The  crew  of  the 
said  steam  tug  boat  and  the  persons  putting  the  machinery  thereof 
*in  motion  received  their  orders  from  the  appellant,  and  were  r^eoq^ 
subject  to  his  directions >concerning  the  same,  and  not  to  the  said  ^ 
Joseph  John  Waterson. 

The  amount  paid  to  the  said  steam  towing  Company  for  so  towing 
the  said  yacht  was  the  sum  of  22. ;  and  nothing  was  paid  to  or  claimed 
by  them  for  or  in  respect  of  the  said  tug  boat's  voyage  to  or  from  the 
said  yacht.  The  appellant  received  no  part  of  the  amount  paid  in 
respect  of  the  services  rendered  to  the  said  yacht ;  his  remuneration  for 
80  doing  was  included  in  his  salary. 

The  use  of  a  steam  tug  boat,  in  the  way  and  for  the  purposes  before 
mentioned,  requires  skill  and  knowledge  of  the  tides  and  eddies,  shoals 
and  landmarks  of  the  said  river ;  and  the  master  must  also  be  competent 
at  sea. 

There  are  lighters  and  barges  upon  the  river  Thames,  and  navigating 
the  same,  of  as  great  a  burthen  as  80  or  90  tons,  and  steamboats  for 
carrying  passengers,  whose  journeys  commence  and  terminate  within 
the  limits  of  the  Act,  of  as  great  a  burthen  as  150  or  200  tons. 

The  question  for  the  opinion  of  the  Court  is :  Whether  the  said  con- 
viction of  the  said  James  Joseph  Reed,  under  the  circumstances  afore- 
said, is  authorized  by  the  b^ore  recited  Act.  If  the  Court  should  be 
of  opinion  that  it  was  so  authorized,  then  it  is  agreed  that  such  con- 
viction be  confirmed.  If  the  Court  should  be  of  the  contrary  opinion, 
then  such  conviction  is  to  be  quashed.  And  it  is  hereby  agreed  between 
the  said  appellant  and  the  said  respondent  that  a  judgment  in  con- 
formity with  the  decision  of  this  Court,  and  for  such  costs,  if  any,  as 
this  Court  shall  adjudge,  may  be  entered  on  motion  by  either  party  at  the 
Court  of  General  Quarter  Sessions  '''of  the  Peace  for  the  county  r^coof* 
of  Middlesex,  next  or  next  but  one  after  such  decision  shall  have  ^ 
been  given.    (Power  to  this  Court  to  remit  the  case  for  amendment.) 

Montague  Chainber$j{a)  in  support  of  the  conviction. — The  principal 
question  is.  Whether  this  steam  tug  is  a  <<  craft"  within  the  meaning 
of  Stat.  7  &  8  O.  4,  c.  Ixxv.  s.  87.  A  steam  vessel  was  held  to  be 
included  in  the  word  <<  craft"  used  in  sect.  57 ;  Tisdell  v.  Combe,  7  A. 
k  E.  788  (E.  C.  L.  R.  vol.  84).  [Lord  Campbell,  C.  J. — But  must  we 
not,  in  construing  sect.  87,  look  to  the  purposes  to  which  wherries  and 
lighters  are  applied  ?]  The  case  finds  that  free  watermen  had,  before 
the  Act,  done  the  work  of  towing  in  wherries  and  lighters ;  the  object 
of  the  Act  was  to  regulate  the  work  properly  done  by  watermen.    Then, 

(a)  Tht  afguDMnt  oommeneed  on  Jane  Sd,  before  Lord  Cftapbelly  C.  J^  Cdeiidce  and  Srlei  Je. 
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B8  to  the  minor  point,  it  is  clear  that  the  captain  of  the  tug  was  the 
person  who  plied ;  the  captain  of  the  towed  vessel  hired  the  captain  of 
the  tug,  and  did  not  plj  himself. 

Sir  F,  The$iger^  contrft. — It  is  of  course  not  suggested,  on  the  other 
side,  that  this  steam  tug  is  either  a  wherry  or  a  lighter.     The  queetion 
is,  therefore,  whether  it  is  «  other  craft"  within  the  meaning  of  sect.  37. 
Now  by  these  words  craft  only  of  the  same  kind  as  wherries  and 
lighters  must  be  meant.     Stat.  11  &  12  W.  3,  c.  21,  regulated  the 
Company  or  Society  of  Watermen.     Sect.  4  gave  power  to  the  goyem- 
ing  body,  as  thereby  constituted,  to  make  by-laws.     Sect.  7  prohibited 
any  person  (except  Trinity  men)  not  having  served  an  apprenticeship, 
♦$^Q71  ^^  l>®ing  apprentice  or  servant,  to  a  waterman  *from  working, 
-*  rowing,  or  plying  in  boats,  wherries,  or  barges  ordinarily  carrying 
passengers  for  profit.     It  is  clear  that  the  watermen  in  this  Act  con- 
stituted a  class  altogether  difierent  from  the  present  navigators  of  steam 
tugs.     Then  as  to  stat.  7  &  8  G.  4,  c.  Ixxv.     Tisdell  v.  Combe,  7  A.  & 
E.  788  (E.  C.  L.  R.  vol.  34),  was  decided  on  sect.  57,  which  empowers 
the  Court  of  Mayor  and  Aldermen  of  London  to  make  laws  for  governing 
the  <«  boats,  vessels,  and  other  craft  to  be  rowed  or  worked  within  the 
limits  of  this  Act."     That  section  contains  the  word  <<  vessels/'  which 
does  not  occur  in  sect.  37.    Lord  Denman,  C.  J.,  considered  that  a 
steamboat  was  a  "boat;"  but  Littledale  and  Williams,  J., relied  princi* 
pally  on  the  word  "  vessels."    And  Coleridge,  J.,  pointed  out  that  sect. 
106  furnished  an  argument  as  to  the  extent  which  the  Legislature  meant 
to  give  to  the  authority  of  the  by-laws  under  sect.  57.     Here  the  ques- 
tion is  not  as  to  the  by-laws ;  and  the  wor^  ^'  vessels"  is  not  in  the  sec- 
tion now  under  discussion.     In  Blanford  v,  Morrison,  15  Q.  B.  724  (£. 
C.  L.  R.  vol.  69),  a  question  arose  whether,  in  sect.  4  of  the  Act  regu- 
lating the  vend  and  delivery  of  coals  in  London,  &c.  (1  &  2  Vict.  c.  ci., 
local  and  public),  the  words  « lighter,  vessel,  barge,  or  other  craft" 
included  a  coal  brig,  in  which  the  coals  had  been  originally  shipped : 
and  the  Court  of  Exchequer  Chamber  held  that  it  did  not ;  Parke,  B., 
explaining  that  "  vessel"  could  not  mean  more  than  "  craft,"  and  assum- 
ing that  «<  craft"  could  not  apply  to  such  brig.     Sect.  38  of  stat.  7  &  8 
G.  4,  c.  Ixxv.,  authorizes  the  Court  of  the  Master,  &c.,  of  the  Company 
to  license  any  <«  wherry,  boat,  or  other  vessel,"  for  carrying  passengers 
on  the  Thames  for  hire,  and  plying  at  the  public  stairs ;  but  it  cannot 
*M9r[  ^^  ^contended  that  they  are  to  license  this  steam-tug.     So  sect. 
^  39  empowers  the  Court  to  cause  the  names,  &c.,  of  the  owners 
to  be  painted  on  «  any  lighter,  barge,  or  other  boat  or  craft  used  or  to 
be  used  for  the  carrying  of  goods,  wares,  or  merchandise,  without 
passengers :"  but  this  is  manifestly  confined  to  the  smaller  craft  plying 
on  the  river.     A  similar  argument  is  deducible  from  sect.  40,  which 
applies  to  <<  any  lighter,  barge,  or  other  boat,  craft,  or  vessel,  used  or 
to  be  used  for  the  carrying  of  goods,  wares,  or  merchandise,  which  may 
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be  navigated  on  the  said  river  within  the  limits  of  this  Act,"  whereof 
the  owDors  reside  without  the  limits.  By  sect.  86  the  apprentice,  to 
be  entitled  to  take  the  sole  care  of  the  vessel,  must  «  have  worked  and 
rowed  upon  the  said  river  as  an  apprentice"  for  two  years ;  a  provision 
entirely  inapplicable  to  the  training  for  managing  a  steam  tug.  Further, 
sect.  87  applies  only  to  working  or  navigating  «<  from  or  to  any  place 
or  places,  or  ship  or  vessel,"  the  place  apparently  applying  to  the 
wherries  and  the  ship  to  the  lighters :  but  these  terms  do  not  comprehend 
the  employment  to  which  this  steam  tug  was  applied.  Again,  the  master 
of  the  steam  tug  is  not  the  pilot  within  stat.  6  6.  4,  c.  125,  s.  70,  but 
the  master  of  the  vessel  towed ;  Beilby  v,  Scott,  7  M.  &  W.  98.  f  The 
latter  therefore  is  the  person  really  navigating  both ;  and  he  is  a  free- 
man of  the  Company. 

Ballantine  (in  the  absence  of  M.  Chambers),  in  reply. — The  argument 
as  to  the  training  for  the  management  of  the  vessel  fails :  whatever  the 
size  or  nature  of  the  vessel,  a  familiarity  with  the  depths  and  currents 
of  the  driver  must  be  important ;  and  this  would  be  acquired  by  rn^oqq 
rowing  as  an  apprentice.  [Lord  Campbell,  C.  J. — But  it  would  ^ 
not  be  enough.]  Tisdell  v.  Combe,  7  A.  &  E.  788  (E.  G.  L.  R.  vol.  84), 
has  not  been  distinguished.  In  Blanford  v,  Morrison,  15  Q.  B.  724  (E. 
C.  L.  B.  vol.  69),  the  statutory  provision  related  to  vessels  bringing  the 
coals  from  the  original  carrying  vessel  to  the  shore,  and  were  therefore 
held  inapplicable  to  such  vessel  when  she  landed  the  coals  without  the 
aid  of  any  other  vessel.  Here  the  object  of  the  Act  is  to  prevent  per- 
sons from  navigating  in  the  Thames  who  have  not  been  familiarized  with 
the  river.  The  words  "worked"  and  "navigated"  seem  scarcely  appli- 
cable at  all  to  wherries.  In  sects.  56,  57,  the  words  are  different,  because 
an  authority  extending  beyond  the  limits  is  given  to  the  by-laws. 

Lord  Campbell,  C.  J. — We  are  called  on  to  construe  the  word 
"  craft"  as  used  in  sect.  87.  No  doubt  that  word  may  comprehend 
such  a  steam  tug  as  this.  But  is  that  the  sense  in  which  the  word  is 
there  used  ?  The  provisions  of  the  section  clearly  interfere  with  the 
general  right  of  the  subject,  and  establish  a  monopoly  and  impose  a 
penalty.  We  are  thereforejo  construe  them  strictly,  like  penal  enact* 
ments.  Can  we  then  suppose  it  to  have  been  within  the  intention  of 
the  Legislature  to  prevent  any  one,  not  being  a  freeman  of  the  Water- 
men's Company,  or  otherwise  privileged  as  specified  in  the  section,  from 
using  a  steam  tug  for  the  purposes  mentioned  in  this  case,  and  to  inflict 
m  penalty  upon  such  use  ?  I  am  of  opinion  that  this  was  not  the  mean- 
ing of  the  Legislature.  When  they  use  the  word  *"  craft,"  we  r^^QAA 
must  see  how  the  word  is  placed,  and  thence  collect  their  inten-  ^ 
tion.  We  find  it  preceded  by  the  words  "any  wherry,  lighter,  or 
other;"  and  I  think  that  this  steam  tug  is  not  ejusdem  generis  with 
"wherry"  and  "lighter,"  and  therefore  is  not  within  what  the  Legisla- 
ture intended  by  the  use  of  the  word  "craft."    The  preceding  enact- 


MO  BEED  V.  INGHAM.    T.  T.  1854. 


ments  seem  to  show  that  the  watermen  are  to  take  care  of  the  wherries 
and  lighters  for  passengers  and  goods  on  the  Thames  :  and  this  steam 
tug,  not  being  so  employed,  is  not  within  the  contemplation  of  the  Act, 
which  gives  a  monopoly  excluding  the  Queen's  subjects  from  doing  what 
they  had  done  before.     I  do  not  refer  particularly  to  the  several  sec- 
tions :  but  they  all  lead  to  the  view  that  the  watermen  are  to  be  pro- 
tected in  doing  all  that  is  to  be  done  with  wherries  and  lighters,  and 
that  the  protection  is  not  to  extend  to  vessels  of  a  diiferent  kind.    Tis- 
dell  V.  Combe,  7  A.  &  E.  788  (E.  C.  L.  R.  vol.  84),  has  been  properly 
referred  to :  and  I  think  it  was  properly  decided ;  for  the  enactments 
there  were  different  from  those  which  we  are  now  considering,  and  had 
different  objects,  namely  to  give  the  Court  of  Mayor  and  Aldermen 
power  to  regulate  the  boats  and  vessels  on  the  Thames :  the  language 
there  differed  from  that  of  sect.  87 ;  and  the  object  was,  not  to  establish 
a  monopoly  or  impose  a  penalty,  but  purely  to  secure  safety.    Blanford 
V.  Morison,  15  Q.  B.  724  (E.  C.  L.  R.  vol.  69),  was  decided  upon  a 
totally  different  statute,  and  has  no  application  to  the  present  ease. 
Looking  at  sect.  87  as  compared  with  all  the  other  sections,  I  am  of 
opinion  that  the  appellant  has  incurred  no  penalty. 
^qr^-i-t      *Erlb,  J.(a) — I  am  also  of  opinion  that  the  appellant  has  m- 
-*  curred  no  penalty ;  in  other  words,  that  he  has  not  worked  or 
navigated  <<any  wherry,  lighter,  or  other  craft,"  within  the  meaning  of 
sect.  87.     What  he  has  done  is,  to  navigate  a  steam  tug  in  moving  a 
vessel.    And  the  question  is,  whether  that  is  within  the  words  of  the 
section.     All  turns  upon  the  wide  term  <<  craft."    It  is  said  that  this 
may  include  a  steam  tug ;  and  so  it  may :  but  it  is  a  general  rule  that, 
when  a  word  of  wide  signification  follows  others  of  a  signification  less 
wide,  it  must  be  interpreted  as  having  a  meaning  bringing  it  within  the 
same  class  as  those  others.     I  think,  therefore,  that  «<  craft"  must  be 
confined  to  vessels  of  the  same  kind  as  the  wherries  which  are  employed 
for  passengers  and  the  lighters  which  are  employed  for  goods.     In  com* 
mon  understanding,  a  steam  tug  is  a  vessel  of  quite  a  different  kind. 
The  question  is,  whether  a  penalty  has  been  incurred  by  infringing  upon 
the  watermen's  privilege.     This  privilege  was  given  for  the  public  good, 
on  the  presumption  that  the  watermen  will  go  through  the  proper  means 
of  qualifying  for  the  duties  which  they  will  have  to  perform.     The 
sections  referred  to  by  Sir  Frederick  Thesiger  show  most  cogently  what 
those  duties  are :  and  it  is  clear  to  me,  notwithstanding  what  has  been 
urged  by  Mr.  Ballantine^  that  the  men  who  are  qualified  to  manage  the 
vessels  which  are  the  subjects  of  sects.  88,  89  and  40  could  not  be  pre- 
sumed to  be  capable  of  managing  a  steamer ;  and  that  the  knowledge 
which  they  would  acquire  of  the  river  by  plying  the  smaller  vessels 
would  be  inadequate  for  that  purpose.     I  think  therefore  that  the  case 

(a)  Wightman,  J.  had  left  the  Court. 
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before  us  was  *not  one  contemplated  by  tbe  Act,  wbicb,  being  r^eq/vo 
in  restraint  of  industry,  is  to  be  construed  strictly.  ^ 

Crompton,  J. — I  did  not  hear  the  argument  for  the  respondents  :  and 
I  can  only  say  that,  so  far  as  I  have  heard  the  case,  I  agree  with  the 
judgments  which  have  been  delivered. 

Judgment  for  the  appellants,  without  costs. 


WILLIAM  DOWDELL  v.  The  AUSTRALIAN  Royal  Mail  Steam 

Navigation  Company.    June  8. 

Plaintiff  obtained  a  rerdict  Defendant  obtained  a  role  Nisi  for  a  new  trial,  wbieb  was  dis- 
charged. Plaintiff  was  a  witness  in  his  own  canse ;  and  he  remained  in  this  country  till  after 
the  rule  Nisi  was  discharged.  On  taxation  the  Master  allowed  the  plaintiff  subsistence  monej 
from  the  time  the  rule  was  granted  till  it  was  discharged.    On  a  rule  to  reyiew  the  taxation. 

Held :  that,  as  the  Master  must  be  taken  to  hare  found  that  plaintiff  was  a  necessary  witness, 
that  he  could  not  hare  attended  a  second  trial,  Sf  one  were  ordered,  unless  he  remained,  an^ 
that  his  remaining  incapacitated  him  from  earning  his  subsistence,  the  detention  might,  under 
those  special  circumstances,  be  considered  as  part  of  the  costs  of  the  rule ;  and  the  allowance 
was  right  , 

It  is  not  a  general  rule  thAt  parties,  if  witnesses,  are  to  hare  an  allowance  for  their  attendance. 

Lush,  in  this  Term,  obtained  a  rule  Nisi  to  review  the  Mt^ter's  taxa* 
tion  in  this  cause.  The  plaintiff  was  a  seafaring  man,  whose  occupation 
was  that  of  purser  on  board  ship.  He  brought  an  action  against  the 
defendants,  which  was  tried  at  the  sittings  in  Middlesex  after  last 
Michaelmas  Term,  when  the  plaintiff  obtained  a  verdict.  In  Hilary 
Term,  the  defendant  obtained  a  rule  Nisi  for  a  new  trial,  which  was  dis- 
charged in  Easter  Term.  The  plaintiff  was  examined  as  a  witness  on 
his  own  behalf  at  the  trial :  and  it  was  sworn,  in  the  affidavit  of  increase, 
that  plaintiff  had  necessarily  been  detained  in  this  country  ever  since 
the  commencement  of  the  action,  for  the  purpose  of  giving  r^^qriQ 
^evidence  in  the  cause,  and  that  his  evidence  was  of  such  im-  ^ 
portance  that  the  cause  could  not  have  been  safely  brought  to  trial  in  his 
absence.  The  Master  made  an  allowance  for  the  plaintiff's  detent  ion, 
from  the  time  of  the  rule  for  the  new  trial  being  granted,  till  it  was 
discharged. 

J,  Gray  now  showed  cause. — The  plaintiff  stayed  in  this  country,  not 
as  plaintiff  in  the  cause,  but  as  a  witness.  His  testimony  would  have 
been  necessary  if  the  i^ule  had  been  made  absolute ;  and  therefore  it 
was  proper  to  detain  him,  and  the  costs  of  doing  so  should  be  allowed. 
[Lord  Campbell,  G.  J. — If  there  had  actually  been  a  new  trial  that 
might  be  so.  But  do  you  find  any  authority  for  allowing  the  costs  of 
a  witness  detained  in  reasonable  expectation  of  a  new  trial,  which  did 
not  take  place  ?]  There  seems  no  express  decision  either  way.  In 
Mount  V.  Larkins,  8  Bing.  195  (E.  G.  L.  R.  vol.  21),  where  the  Pro- 
thonotary  had  made  the  witness  an  allowance  only  up  to  the  first  trial. 
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the  Court  of  Common  Pleas  refused  to  order  an  increase  in  the  allow- 
ance :  but  the  reason  given  was  that  the  Court  had  intimated  that  the 
new  trial,  if  granted,  would  be  confined  to  a  point  on  which  the  evidence 
of  the  witness  was  not  material.  [Crompton,  J. — If  a  witness  were 
brought  and  detained  here  in  bon&  fide  and  reasonable  expectation  of  a 
trial,  and  there  never  was  any  trial  at  all,  would  his  costs  be  allowed  ?] 
They  would  be  allowed ;  Tremain  v.  Barrett,  6  Taunt  88  (E.  C.  L-  R. 
vol.  1),  Lonergan  v.  The  Royal  Exchange  Assurance,  7  Bing.  725  (E.  C. 
L.  R.  vol.  20) ;  S.  C.  1  Dowl.  P.  C.  223,  233.  In  the  latter  case  there 
was  no  trial,  as  appears  by  the  report  in  Dowling,  though  not  by  that 
*QC\d.l  ^^  Bingham.  Then  the  ^plaintiff  is  not  differently  situated,  in 
-^  this  respect,  from  any  other  witness.  The  rule  is  laid  down  by 
this  Court  in  Howes  v.  Barber  :(a)  <<  The  reasonable  expenses  to  which 
the  plaintiff  is  put  by  being  obliged  to  attend  and  be  examined  as  a 
witness  to  enforce  payment  of  a  just  demand,  or  to  seek  redress  for  an 
injury,  should  be  thrown  on  the  wrongdoer."  Then,  the  question 
whether  the  detention  of  the  plaintiff  was  necessary,  and  the  expenses 
reasonable,  is  for  the  Master. 

Liuhy  in  support  of  his  rule.— «-Howes  v.  Barber,(a)  laid  down  the 
rule  that  the  costs  of  the  party,  when  a  witness,  were  to  be  paid  like 
those  of  any  other  witness.  But  there  is  no  case  in  which  the  expenses 
of  the  detention  of  any  witness  waiting  for  a  new  trial  have  been 
allowed,  though  there  must  have  been  very  many  cases  in  which  they 
have  been  incurred.  The  law  does  not  profess  to  give  an  entire  in- 
demnity by  giving  costs.  There  are  many  expenses  proper  to  be  incurred 
which  are  not  allowed.  In  Lonergan  v.  The  Royal  Exchange  Assur- 
ance the  defendant  seems  to  have  submitted  and  paid  only  at  the  last 
moment,  so  that  the  costs  in  question  were  incurred  by  his  fault. 
And  the  plaintiff  is  not  quite  like  any  other  witness ;  he  has  full  control 
over  himself.  [Crompton,  J. — ^That  is  a  reason  why  the  case  should  be 
more  closely  watched ;  but  the  only  distinction  between  the  case  of  a 
plaintiff  being  a  witness  in  his  own  behalf  and  an  ordinary  witness  is 
that  the  master  should  be  more  vigilant  in  exercising  his  discretion.] 

Cur.  adv.  vult 
^QO'il      *^^^^  Campbell,  C.  J.,  on  a  subsequent  day  in  this  Term  (Jane 
^  15th),  delivered  judgment. 

After  much  hesitation,  and  great  doubt,  we  have  in  this  case  come  to 
the  conclusion  that  the  rule  to  review  the  taxation  must  be  discharged. 
But  we  are  anxious  that  it  should  be  understood  that  we  lay  down  no 
general  rule,  that,  after  a  rule  Nisi  for  a  new  trial  has  been  obtained, 
the  witnesses  may  be  detained  at  the  cost  of  the  losing  party.  The 
circumstances  in  the  present  case  are  peculiar.  The  plaintiff  was  a 
witness  in  his  own  cause ;  and  his  evidence  at  the  trial  was  material : 
his  regular  employment  was  one  which  required  him  to  be  absent  £rom 

(a)  Q.  B.  Tdnit/  Tom,  mt 
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this  country :  after  he  had  obtained  a  verdict^  a  rule  Nisi  was  granted 
for  a  new  trial,  which  was  ultimately  discharged.  The  Master,  on  taxa- 
tion, made  the  plaintiff  an  allowance  from  the  time  the  rule  was  granted 
till  it  was  discharged,  but  only  on  the  ground  that  the  plaintiff  was  a 
necessary  witness  in  his  own  cause ;  that  he  could  not  possibly  be  ready 
to  give  evidence  on  the  second  trial,  if  one  had  been  ordered,  unless  he 
remained  in  this  country ;  and  that  his  remaining  here  deprived  him 
of  his  ordinary  means  of  earning  subsistence  by  going  abroad,  and  that 
he  could  not  earn  anything  here.  Under  these  circumstances,  we  think 
that  this  was  an  expense  occasioned  by  the  defendants'  resistance,  and 
that  it  may  properly  be  considered  part  of  the  costs  of  the  rule  for  a 
new  trial.  We  do  this,  taking  it  to  be  found,  as  facts,  by  the  Master 
that  the  evidence  of  the  plaintiff  would  be  material,  that  in  order  to 
give  it  the  detention  was  necessary,  and  that  the  detention  deprived 
the  plaintiff  of  the  means  of  subsistence :  except  under  such  circum- 
stances the  allowance  ought  not  to  be  made.  We  must  guard  carefully 
^against  an  abuse  by  which  parties  in  a  cause  may,  as  witnesses,  r^cQ^/k 
obtain  an  allowance  which  they  are  not  entitled  to  as  parties.  ^ 
Under  such  peculiar  circumstances  .as  the  present  the  allowance  was 
right :  but  we  most  earnestly  desire  that  it  may  not  be  considered  a 
general  rule  that  parties,  if  witnesses,  are  to  have  an  allowance  for 
their  attendance.  Rule  discharged. 


ROGER  SHARPLEY,  Appellant,  v.  The  Churchwardens  and  Over- 
seers  of  the  Poor  of  the  Parish  of  MABLETORPE,  Respondents. 
June  8. 

Appeal  Againit  a  poor-rate  for  the  parish  of  M.,  on  the  ground  that  the  alleged  parish  of  M.  in 
truth  coDsUted  of  two  diatinot  parishes,  M.  St  Marj  and  M,  St  Peter,  each  of  which  ought  to 
be  rated  separately.  A  case  was  stated  with  power  to  the  Court  to  draw  inferences  of  fact  By 
this  it  appeared  thai  from  very  early  times  there  were  de  facto  two  rectories,  one  of  M.  St 
Mary  and  the  other  of  M.  St  Peter,  distinct  parishes  for  ecolesiastioal  purposes ;  bat  that^  ai 
far  back  as  evidence  went,  which  was  not  beyond  the  beginning  of  the  eighteenth  century, 
there  had  always  been  one  poor-rate,  one  set  of  oyerseers,  and  one  constable  for  the  whole  of 
M.  as  one  parish  for  ciyil  purposes,  and  the  highways  in  M.  had  been  Jointly  maintained  by  the 
whole  of  M. 

Id  Uie  taxation  of  Pope  Nicholas,  the  churches  of  M.  St.  Peter  and  M.  St  Mary  are  yalued  sepo* 
rately.  In  the  Nonarum  Inquisitiones,  it  is  mentioned  as  one  parish,  in  which  are  two  chnrehea 
taxed  conjointly.    Other  early  records  were  set  out  which  were  ambiguous. 

field :  that  the  proof  of  modem  usage  showed  that  M.  was  a  reputed  parish  at  the  time  of  the 
passing  of  stat  43  Elis.  o.  2  ,*  and,  that  being  so,  even  If  it  was  really  not  then  a  parish,  the 
rate  eould  not  now  be  disturbed. 

Sewihle:  that  the  evidence  tended  to  show  that  M.  had  been  from  time  immemorial  one  parish, 
with  two  churches. 

Notice  of  appeal  having  been  given  against  a  poor-rate  for  the  relief 
of  the  poor  of  the  parish  of  Mablethorpe,  Lincolnshire,  by  a  person 
rated,  the  folbwing  case  was,  by  consent  and  by  order  of  a  judge,  stated 
for  the  opinion  of  this  Court. 

VOL.  lu.— 70  8  A 
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The  appellants'  ground  of  appeal  against  the  rate  is,  that  the  alleged 
parish  of  Mablethorpe,  in  truth,  contains  within  itself,  and  consists  of, 
♦0071  *^^  separate  parishes,  *namely  the  parish  of  Mablethorpe  St. 

-I  Mary  and  the  parish  of  Mablethorpe  St.  Peter ;  each  of  which 
ought  to  maintain  its  poor  separately,  and  to  appoint  separate  oyerseera 
of  the  poor,  and  levy  separate  rates  for  their  relief.  The  respondents 
contend  that,  long  before  and  at  the  time  of  passing  of  stat.  43  Eliz.  c 
2,  Mablethorpe  was  either  actually,  or  by  reputation,  a  parish,  and  was 
therefore  entitled  to  have  overseers  appointed  for  it,  and  to  maintain 
the  whole  of  its  poor,  whether  resident  in  one  part  of  the  parish  or 
another,  from  one  common  fund.  Neither  of  the  alleged  parishes  of 
Mablethorpe,  St.  Mary  and  St.  Peter,  so  far  as  evidence  can  be  pro- 
cured, has  ever  maintained  its  poor  separately ;  but  one  rate  has  always 
been  made  for  the  whole  of  the  alleged  parish  of  Mablethorpe ;  and  the 
poor  of  the  alleged  parishes  of  St.  Mary  and  St.  Peter  have  been  jointly 
and  indiscriminately  relieved  out  of  such  rate,  as  one  common  fund, 
ever  since  the  passing  of  stat.  48  Eliz.  c.  2.  There  is  no  evidence 
tending  to  show  that,  at  any  time,  the  alleged  parishes  of  St.  Mary 
and  St.  Peter  ever  respectively  appointed  overseers,  or  levied  rates  for 
the  relief  of  their  poor.  Two  overseers  have  yearly  been  appointed  for 
the  whole  of  the  alleged  parish  of  Mablethorpe.  The  district,  contain- 
ing both  St.  Mary  and  St.  Peter,  has  usually  been  called  in  such  rates 
the  parish  of  Mablethorpe ;  but  the  rate  for  1777  purports  to  be  made 
for  the  town  of  Mablethorpe.  The  churchwardens  of  the  church  of  St. 
Mary  have  acted  as  overseers  of  the  poor  of  the  whole  of  Mablethorpe. 
As  far  as  evidence  goes,  one  constable  only  has  ever  been  appointed 
and  acted  for  the  whole  of  the  alleged  parish  of  Mablethorpe.  The 
constable's  account  in  the  parish  chest  of  Mablethorpe  St.  Mary,  com- 
mencing with  the  year  1706,  describes  that  officer  as  constable  of  the 
*Q0fi1  *^^^  ^^  *Mablethorpe.     The  roads  of  St.  Mary  and  St.  Peter 

-^  have  always  been  maintained,  as  far  as  evidence  goes,  by  one 
rate  made  for  the  parish  of  Mablethorpe,  as  in  the  case  of  the  poor  rate. 
And  the  surveyors  of  the  highways  have  always  been  selected  indis- 
criminately from  the  inhabitants  of  St.  Mary  and  St.  Peter,  and  ap- 
pointed by  the  justices  to  serve  the  office  of  surveyors  of  the  highways 
for  the  whole  of  the  alleged  parish  of  Mablethorpe,  including  both  dis- 
tricts.   A  few  certificates  of  settlement  and  bastardy  bonds  yet  exist  in 
the  parish  chest  of  Mablethorpe  St.  Mary,  given  to  the  overseers  of  the 
parish  of  Mablethorpe.     The  oldest  is  dated  26th  of  June,  1711.    In  all 
county  records  (which  only  go  back  about  one  hundred  years)  preserved 
in  the  office  of  the  clerk  of  the  peace,  such  as  jurors'  lists  and  county 
rates,  there  is  no  mention  of  any  parish  but  that  of  Mablethorpe  alone. 
In  modern  indictments  it  is  the  same.     Mablethorpe  St.  Mary  and  St. 
Peter  were,  by  order  of  The  Poor  Law  Commissioners  bearing  date 
the  18th  of  March,  1837,  when  the  Louth  Union  was  constituted,  btr 
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claded  in  such  union,  and  described  in  the  margin  thus  <<  86 :  Mable- 
thorpe  St.  Mary  and  St.  Peter ;"  and  one  guardian  only  has  ever  been 
appointed  or  acted  for  both :  this  order  has  always  been  acquiesced  in 
by  the  inhabitants  of  both.  Mablcthorpe  St.  Mary  contains  one  thou* 
sand  seven  hundred  and  eighty  acres  of  land,  thirty-four  houses,  and  a 
population  of  about  two  hundred  and  sixty-one.  Mablethorpe  St. 
Peter  contains  one  thousand  and  four  acres,  fourteen  houses,  and  a 
population  of  about  sixty-two.  In  the  Galendarium  Inquisitionum 
Post  Mortem,  in  the  reign  of  Edward  I.  are  these  entries :  <<  Henr'  de 
Saltfleteby.  Malberthorpe.  terr.,  &c."(a)  « Philip  de  Kyme  tenet  in 
*Malberthorpe,  14  feod:"(6)  and  in  the  reign  of  Edward  2,  r^^^Qr^Q 
there  are  three  entries  of  a  like  nature,  where  Malberthorpe  is  ^ 
named  as  before,  without  distinction  of  St.  Mary  or  St.  Peter.((?)  In 
Pope  Nicholas's  Taxation,  A.  D.  1291,  under  the  head  Decanatua  de 
Calsewath  appears  "Ecclesia  de  Malberthorp  Sci  Petri,  4^  6«.  8(2. 
Ecclesia  de  Malberthorp  Scae  Marine  8^,  p.  59."  In  the  Nonarum  In- 
quisitiones,  p.  269,  A.  D.  1341,  under  the  head  «  Decanatus  de  Galse- 
lyath,"  is  the  following  entry:  " Malb* thorp."  The  two  churches  are 
taxed  conjointly  (conjunctim).  The  same  assessors  render  account  for 
thirteen  pounds  reserved  from  the  ninth  of  the  beeves,  fleeces  and  lambs, 
of  the  parish  of  Malb*thorp,  the  two  churches  whereof  are  taxed  («  ag- 
norum  parochise  de  Malb'thorp,  cujus  quidem  ecclesise  taxantur")  at 
eighteen  and  a  half  marks,  as  appears  by  the  inquisition  taken  by  the 
oath  of  Alan  Ward,  &c.,  and  others  their  fellows  of  the  parish  aforesaid, 
jurors  (<(  et  aliorum  sociorum  suorum  parochiae  prsedictae  juratorum"). 
Of  the  two  churches  of  the  alleged  parish  of  Mablethorp,  so  mentioned 
in  the  Nonarum  Inquisitiones,  one  was  destroyed  shortly  before  the  year 
1526,  and  has  not  been  rebuilt,  although  Lord  Willoughby  de  Eresby, 
the  patron  of  that  church,  by  his  will,  dated  in  that  year,  directed  as 
follows.  Item.  <«  I  will  that  my  executors  shall,  in  as  convenyent  and 
shorte  tyme  as  possible  canne,  purchase  as  much  lande  as  shall  be  neces- 
Bary  for  the  buylding  and  setting  upp  of  a  new  churche,  and  churche- 
yard,  to  be  made  and  holie  buylded  at  my  cost  and  charge,  to  the 
value  of  cc  marks,  within  the  towne  of  Malberthorpe  in  the  county  of 
^Lincoln,  and  that  to  be  paid  by  my  executors  of  the  issues,  reve-  r^^q-in 
nues,  and  profits  of  all  my  said  manours,  land  and  tenements,  those  *- 
I  have  appointed  for  the  executions  of  this  my  last  will,  in  consideracion 
that  I  my  selfe  take  to  my  owne  use  all  such  leade  as  the  said  church 
was  covery**  w''  of  w'*  church  I  am  patrone."  The  Valor  Ecclesiasticus, 
Vol.  4,  p.  59,  26th  Henry  8th,  under  the  general  heading  Malb'thorpe, 
contains  a  separate  valuation  of  the  two  rectories  of  St.  Peter  and  St. 

(a)  6  Kd.  1.  Inquisition  after  the  death  of  Henr*  de  Saltfletehy ;  Calendarinm  Inquisitionam 
Post  Mortem,  vol.  1,  p.  63. 

(6)  26  Ed.  1.  Inqnieition  after  the  death  of  Edmnnd  Earl  of  Laneaiter.  Calendarinm  Inqni* 
•itionaiA   Post  Mortem,  vol.  1.  p.  143. 

(c)  In  iO  Ed.  2,  Tol.  1,  pp.  286,  287]  in  14  Ed.  2,  rol.  1,  p.  296. 


010      SHARPLEY,  App.,  MABLETHORPE,  Resp.    T.  T.  1854. 

Mary.     The  several  institutions  to  these  Rectories,  St.  Peter  and  St. 
Mary,  are  separately  recorded  in  the  book  of  Institutions,  remaining  ia 
the  registry  of  the  Bishop  of  Lincoln.     On  the  27th  of  January,  a.  d.. 
1491,  Edward  Strangeways  was  instituted  to  the  rectory  of  Mablethorpe 
St.  Mary;  and  on  the  30th  November,  in  the  same  year,  Thomas  Kyrke- 
man  was  instituted  to  the  rectory  of  Mablethorpe  St.  Peter.     From 
this  period  the  institutions  to  the  rectory  of  Mablethorpe  St.  Mary  are 
continued  to  the  year  1661 ;  after  which  time  it  was  legally  united  to 
the  adjoining  rectory  of  Staine ;  and,  from  the  year  1687  down  to  the 
institution  of  the  present  incumbent,  the  Rev.  Thomas  Lovick  Cooper,  on 
the  9th  of  August  1831,  the  benefice,  to  which  the  several  rectors  were  in- 
stituted, is  described  as  Mablethorpe  St.  Mary  with  Staine.     The  institu- 
tions to  the  rectory  of  Mablethorpe  St.  Peter  are  continued  in  the  same 
form,  from  the  year  1491  down  to  the  year  1745 ;  but  in  the  institution  of 
the  next  succeeding  rector,  in  the  year  1761,  the  benefice  is  described  as 
Theddlethorpe  St.  Helen  with  Mablethorpe  St.  Peter,  and  is  so  continued 
until  the  institution,  on  the  6th  of  December  1810,  of  the  Rev.  Payne 
Edmunds,  the  present  incumbent.     In  the  year  1737  Peregrine  Duke  of  | 
^Q^H-t  *Ancaster,  being  the  patron  of  Mablethorpe  St.  Peter,  and  also 
^  of  the  rectory  of  Theddlethorpe  St.  Helen,  and  the  Rev.  Robert 
Owen  being  incumbent  of  both,  a  deed  of  union,  bearing  date  the  26th 
day  of  October  in  that  year,  was  duly  executed  by  the  then  Bishop  of 
Lincoln ;  which  contain  the  following  recitals :  «<  Whereas  it  has  been 
represented  unto  us  by  your  respective  petitions  that  you,  the  said  most 
Noble  Peregrine  Duke  of  Ancaster  and  Kesteven,  have  in  your  own 
right  the  perpetual  advowson  of  the  said  parish  church  of  Theddlethorpe 
St.  Helen  and  rectory  of  Mablethorpe   St.  Peter,  of  which  church, 
rectory,  and  parishes  you  the  said  Robert  Owen  are  rector,  and  that 
the  said  parishes  of  Theddlethorpe  St.  Helen  and  Mablethorpe  St. 
Peter  are  contiguous  to  each  other,  and  the  parishes  very  small,  the 
said  parish  church  of  Mablethorpe  St.  Peter  many  years  since  demo- 
lished by  the  violence  of  the  seas,  and  the  parishioners  thereby  desti- 
tute of  a  place  for  their  public  worship,  and  that  the  tithes,  profits, 
oblations,  and  obventions,  yearly  arising  and  accruing  within  the  said 
parishes,  were  of  so  small  value  that  they  were  not  sufficient  duly  to 
maintain  and  support  two  several  ministers,  and,  if  united,  would  not 
yield  more  than  a  competent  provision  for  the  support  and  maintenance 
of  one  worthy  minister :  And  whereas,  in  your  said  petitions,  you  have 
earnestly  besought  us  that  we  would,  for  the  better  service  of  the  cure 
of  the  said  parishes,  and  sufficient  and  competent  provision,  support, 
and  maintenance  of  a  fit  and  worthy  minister,  by  our  episcopal  autho- 
rity unite,  annex,  and  consolidate  the  rectory  of  Mablethorpe  St.  Peter, 
with  all  its  rights,  members,  and  appurtenances,  to  and  with  the  parish 
church  of  Theddlethorpe  St.  Helen,  and  to  add  the  cure  of  souls  of  the 
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Baid  parish  of  Mablethorpe  St.  Peter  to  the  said  parish  of  *Thed-  r^q^o 
dlethorpe  St.  Helen,  and  to  do  and  perform  all  other  matters  and  ^ 
things,  necessary  and  requisite  to  be  done  and  performed,  so  that  the 
Baid  church  and  rectory  may  be  taken,  accounted,  and  reputed  to  be 
but  one  rectory,  now  and  hereafter,  that  one  minister  may  be  presented 
and  admitted  to  the  same  whenever  the  same  shall  become  void,  as  unto 
one  entire  rectory."  The  deed  then  purports  to  unite  and  consolidate 
the  rectory  of  Mablethorpe  St.  Peter  with  that  of  Theddlethorpe  St« 
Helen,  and  to  add  and  annex  the  cure  of  souls  within  the  said  parish 
and  rectory  of  Mablethorpe  St.  Peter  to  the  parish  and  incumbent 
of  the  parish  church  of  Theddlethorpe  St.  Helen.  This  deed  was  not 
executed  by  the  then  incumbent,  nor  any  churchwarden;  and  the 
legality  of  the  union  it  purports  to  effect  is  disputed ;  nor  was  it  acted 
upon  in  the  institution  which  next  followed ;  inasmuch  as,  on  the  21st 
of  May,  1745,  John  Bland  was  instituted  as  rector  to  the  benefice, 
vacant  by  the  death  of  Owen,  of  Mablethorpe  St.  Peter  alone,  accord- 
ing to  the  form  of  previous  institutions.  Nevertheless,  as  before  stated, 
the  three  institutions,  succeeding  that  of  Bland,  down  to  that  of  the 
present  incumbent,  are  to  the  benefice  of  Theddlethorpe  St.  Helen  with 
Mablethorpe  St.  Peter ;  and  the  tithes  of  Mablethorpe  St.  Peter  have 
been  enjoyed  by  such  incumbents  so  instituted,  as  they  had  always 
previously  been  by  the  rector  of  Mablethorpe  St.  Peter.  In  these 
books  of  institutions,  both  Mablethorpe  St.  Peter  and  Mablethorpe  St. 
Mary,  respectively,  are  frequently  described  as  parishes,  and  frequently 
as  Mablethorpe  St.  Mary,  or  St.  Peter,  omitting  the  word  parish.  The 
inhabitants  of  the  alleged  parish  of  Mablethorpe  St.  Peter,  so  far  as 
evidence  exists,  have  not  contributed  towards  the  repair  of  the  church 
situate  in  the  alleged  ^parish  of  Mablethorpe  St.  Mary :  but  the  p^^^  ^ 
church  rate  that  has  occasionally  been  made  for  the  repair  of  ^ 
such  church  has  been  assessed  on  the  occupiers  of  land  wholly  situated 
in  the  St.  Mary's  part  of  the  parish,  and  on  such  occupiers  alone.  The 
tithes  of  the  rectory  of  Mablethorpe  St.  Peter  have  been  separately 
commuted  under  the  Tithe  Commutation  Act,  and  are  paid  to  the  rector 
of  Theddlethorpe  St.  Helen  with  Mablethorpe  St.  Peter.  The  tithes 
of  Mablethorpe  St.  Mary  have  also  in  like  manner  been  commuted,  and 
are  paid  to  the  rector  of  Mablethorpe  St.  Mary  with  Staine.  There 
are  no  parochial  registers  existing  of  earlier  date  than  the  year  1650; 
the  oldest,  which'is  deposited  in  the  church  of  St.  Mary,  being  entitled 
(<  A  register  of  all  the  christenings,  marriages,  and  burials  within  the 
parishes  of  Mablethorpe  St.  Mary  and  St.  Peter,  from  the  26th  of 
March,  1650.'  The  modern  register  now  in  use  is  headed  "Mable- 
thorpe St.  Mary  and  St.  Peter,  in  the  diocese  of  Lincoln,  1810."  The 
entries  in  these  registers  frequently  make  a  distinction  between  the  two 
places,  and  describe  the  parties  as  of  the  parish  of  Mablethorpe  St. 
Mary,  or  of  the  parish  of  Mablethorpe  St.  Peter  with  Theddlethorpe 
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St.  Helen,  as  the  case  may  be.  Two  churchwardens  were,  from  1601 
down  to  1712,  appointed  for  Mablethorpe  St.  Mary,  but  one  only  for 
Mablethorpe  St.  Peter.  Since  1712,  only  one  has  been  appointed  for 
St.  Mary,  and,  since  1884,  none  for  St.  Peter.  The  question  for  the 
opinion  of  the  Court  is :  «  Whether,  upon  the  grounds  above  mentioned, 
Mablethorpe  St.  Mary  and  Mablethorpe  St.  Peter  ought  by  law  to 
appoint  separate  overseers,  maintain  and  manage  their  own  poor  sepa- 
rately, and  have  separate  rates  and  assessments  levied  on  them  for 
*Q1d1  *^^^^  purpose.    It  is  agreed  by  the  parties  that  the  Court  shall 

-^  have  all  the  power  to  draw  inferences  and  conclusions  from  the 
facts  above  stated,  which  a  jury,  upon  the  trial  of  a  civil  action,  would 
have.  If  the  Court  should  be  of  opinion  that  these  places  ought  by 
law  to  appoint  separate  overseers,  and  maintain  their  poor  separately, 
then  this  rate  to  be  quashed.  If  the  Court  should  be  of  a  contrary 
opinion,  the  rate  to  be  confirmed. 

•  Pashley^  in  support  of  the  rate. — The  law  upon  this  subject  was  con- 
sidered in  Regina  v.  Clayton,  13  Q.  B.  354  (E.  C.  L.  B.  vol.  66).  The 
conclusion  there  is  that,  where  the  ecclesiastical  separation  is  complete 
the  two  districts  may  be  separate  parishes,  but  not  that  they  necessarily 
must  be.  It  is  not  material  in  the  present  case,  whether  the  two 
districts  in  this  case  really  have  been  from  time  immemorial  one  parish, 
or  two ;  for  if  they  were  de  facto  one  reputed  parish  at  the  time  stat. 
48  Eliz.  c.  2,  passed  it  is  enough.  In  Dalton's  Justice  of  the  Peace,  p. 
165,  ch.  73  (ed.  1742),  it  is  said :  « If  there  be  an  ancient  parish,  and 
an  ancient  village  within  that  parish ;  which  village  had  an  ancient 
church,  and  those  within  that  village  have  had  parochial  rights,  are 
chosen  churchwardens  and  overseers  of  the  poor,  and  have  been 
separately  taxed  ever  since  43  Eliz.  2,  for  the  relief  of  the  poor  within 
that  village ;  this  is  a  parish  within  43  Eliz.  2,  and  taxes  may  be  made 
and  levied  within  themselves.  And  all  this  was  resolved  in  a  cause 
between  Hilton  and  Pawle,  upon  a  special  verdict  between  the  parish 
of  Hinkley  in  the  county  of  Leicester,  and  the  village  of  Stoke-Golding- 
ham  within  that  parish.  Cro.  Car.  92.  And  the  like  was  also  resolved 
Trin.  10  Car.  1,  between  Nichols  and  Walker,  between  the  parish  of 
^q^  -^  *Hatfield  and  the  village  of  Tatridge,  1  Jones,  355,  and  Cro. 

^  Car.  394."  And  the  cases  to  which  he  refers,  Hilton  v.  Pawle, 
Cro.  Car.  92,  and  Nichols  v.  Walker,  Cro.  Car.  394,  S.  C.  1  (W.),  Jonea, 
855,  fully  bear  out  his  statement.  It  is  true  that  these  were  cases 
where  the  reputed  parish  was  a  smaller  part  of  the  true  one,  whilst 
here,  according  to  the  appellant's  case,  the  reputed  parish  consists  of 
two  true  ones ;  but  that  makes  no  difference  in  principle.  There  is^ 
however,  very  strong  evidence  that  Mablethorpe  really  was  from  time 
immemorial  one  parish,  with  two  churches  in  it.  It  is  probable,  thoagh 
only  a  conjecture,  that  the  origin  of  the  two  churches  was  that  one  was 
the  chapel  belonging  to  the  nunnery ;  but,  however  this  may  be,  the 
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entry  in  the  Nonarum  Inquisitiones  shows  that  at  that  time  the  parish 
was  treated  as  one  parish,  with  two  churches,  and  that  the  inquest  was 
chosen  from  the  parish  at  large. 

Bodenj  contrd.. — The  inference  from  the  evidence  is,  that  the  two 
rectories  were  always  separate  parishes.  The  mere  fact  that  they  are 
rectories  goes  far  to  show  it.  There  is  no  legal  method  by  which  two 
parishes  can  unite.  [Lord  GAMPBBLLy  C.  J. — But  suppose  that  two 
distinct  parishes  had,  within  legal  memory,  come  to  be  treated  as  one, 
and  continued  to  be  so  treated  and  reputed  down  to  the  time  of  43  Eliz., 
and  had  ever  since  been  treated  as  one  under  the  poor  law.  How  would 
the  law  be  then  ?]  Mere  user  cannot  unite  them.  The  cases  cited  are 
cases  where  a  Till  had  become  a  parish  by  repute ;  there  is  no  case  in 
which  two  parishes  have  been  held  to  be  united.  But  there  is  no  evi- 
dence that,  *in  fact,  these  parishes  were  reputed  one  in  the  time  r^q^a 
of  Queen  Elizabeth.  ^ 

Paahley  was  heard  in  reply. 

Lord  Campbbll,  G.  J. — I  am  of  opinion  that  this  rate  must  be  con- 
firmed. I  can  see  no  sufficient  legal  ground  for  disturbing  a  usage  which 
has  prevailed  so  long.  The  evidence  as  to  the  ancient  state  of  the 
parish  is  ambiguous,  as,  though  there  is  evidence  that  they  were  two 
parishes,  there  is  also  evidence  that  there  was  from  time  immemorial 
one  parish  with  two  churches ;  the  documents,  from  which  it  appears 
that  the  churches  were  rated  together,  and  Mablethorpe  described  as 
one  parish,  are  strong  evidence  that  way.  But  I  think  it  enough 
if  at  the  time  when  stat.  48  Eliz.  c.  2,  came  into  operation  they 
were  reputed  to  be  one  parish.  If  they  then  acted  as  one  parish, 
and  have  continued  to  act  as  such,  the  practice  cannot  be  disturbed ; 
for  Stat.  43  Eliz.  c.  2,  intended  to  cast  the  obligation  of  maintaining 
their  poor  on  those  districts  then  considered  to  be  parishes,  without 
throwing  upon  the  inhabitants  the  necessity  of  antiquarian  research  to 
ascertain  whether  those  districts  really  from  time  immemorial  were 
parishes  or  not.  That  is,  I  think,  the  result  of  the  early  authorities :  and 
I  concur  in  them  as  it  is  a  reasonable  cons£rnction  of  the  Act.  Then, 
as  a  matter  of  fact,  I  have  not  the  least  doubt  that  these  two  districta 
were  treated  in  the  time  of  Elizabeth  as  one  parish.  We  find  one  poor 
rate,  one  set  of  overseers,  in  short,  for  all  temporal  purposes,  one  parish, 
as  far  back  as  modern  evidence  goes.  Now,  though  we  cannot  call  from 
his  grave  some  one  to  tell  us  what  was  the  practice  in  the  time  of 
Elizabeth,  is  not  *the  uniform  practice  as  far  as  it  can  be  traced  ^^^^ ,. 
evidence  that  it  was  the  same  then  7  I  think  so ;  and  therefore  ^ 
I  think  there  should  still  be  one  rate. 

Erle,  J. — I  also  come  to  the  same  conclusion.  I  infer  that  the  facts 
are  such  that  this  rate  should  be  supported.  I  do  not  find  any  clear 
evidence  to  convince  me  that  there  ever  were  two  parishes.  The  two 
are  spoken  of  as  separate  in  early  records ;  but,  in  very  early  times,  so 
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early  that  parishes  were  still  almost  in  the  coarse  of  formation,  we  find 
Mablethorpe  spoken  of  as  one  parish  with  two  churches.  And,  what- 
ever might  be  their  state  as  to  ecclesiastical  matters,  this  is  a  question 
as  to  civil  rights ;  and  as  far  back  as  living  memory  goes  these  rectories 
have  for  civil  purposes  been  treated  as  one  parish :  and  I  see  no  reason 
to  think  that  they  are  not  one. 

Crompton,  J. — I  am  of  the  same  opinion,  that  this  is  one  parish  for 
the  purposes  of  stat.  43  Eliz.  c.  2.  After  the  long  usage,  and  consider- 
ing the  other  evidence,  more  particularly  the  fact  that  the  highways 
have  been  kept  up  as  if  the  parish  was  one,  and  the  old  entry  in  the 
Nonarum  Inquisitiones,  I  should,  notwithstanding  the  other  evidence, 
draw  the  conclusion  of  fact  that  this  was  from  time  immemorial  one 
parish,  if  that  finding  were  necessary  to  support  the  usage.  But  I 
incline  to  think  it  enough  if  it  was  so  reputed  at  the  time  of  the 
passing  of  stat.  43  Eliz.  c.  2.  The  decisions  so  soon  after  the  statute 
are  weighty  authorities  on  its  own  construction.  Even  if  I  thoughr 
them  wrong,  I  should  not  break  in  upon  that  wholesome  rule  by  whicl' 
the  contemporaneous  construction  of  a  statute  has  great  weight.  And^ 
^q^  Q-|  though  *it  is  true  that,  in  the  cases  referred  to,  the  reputed  parisk 
-*  was  part  only  of  a  real  parish,  I  can  see  no  difference  in  principk 
between  a  reputed  parish  consisting  of  more  than  a  real  parish,  and  t 
reputed  parish  consisting  of  less  than  a  real  parish.  I  wish  to  speak 
with  diffidence  on  a  part  of  the  law  with  which  I  am  not  familiar,  and 
rather  rest  on  the  inference  of  fact  which  I  am  prepared  to  draw,  that 
this  always  was  one  parish. 

(No  fourth  Judge  was  present.)  Rate  affirmed. 


FREDERICK  STANLEY  CARPENTER  v.  DUNSMURE  and  RO- 
BINS,  Executors  of  DIGBY  THOMAS  CARPENTER.    June  8. 

M.,  being  seised  in  fee,  derised  to  her  daughter  E.,  to  hold  to  E.,  "  her  heirs,  executors,  sdminit- 
trators,  and  assigns,  for  and  daring  the  natnral  lives  of"  B.,  E.'s  husband,  and  their  daaghtcr. 
and  of  the  survivor,*  and,  in  case  the  three  "should  aU  depart  this  life  before  the  expiration 
of  thirty-one  years,  to  be  computed  from  the  day  of  my  decease,  then  to  hold"  "  unto  the  exe- 
cutors, administrators,  and  assigns"  of  E.,  *'for  and  daring  the  said  term  of  thirtj«ODe  yean, 
to  be  computed  from  the  day  of  my  decease."  "  And  I  do  hereby  give,  devise,  and  bequeath 
the  reversion  of  the  aforesaid  messuages,"  Ac.,  "  to  my  grandson"  W.  0.  S.,  second  son  of 
J.  T.  8.,  "  and  to  the  heirs  male  of  the  said"  W.  0.  S.,  remainder  to  the  third,  fourth,  ifcc,  eons 
of  J.  T.  S.  suocessively  in  tail  male,  and,  in  default  of  such  issae,  to  the  eldest  son  of  J.  T.  S. 
in  fee. 

Held  that,  E.  having  died  before  the  other  two  lives  expired,  her  heir  took  the  land,  as  speeial 
occupant. 

A  SUMMONS  baying  been  issued,  at  tbe  suit  of  tbe  plaintiff,  against 
tbe  defendant,  by  consent  of  parties,  and  by  the  order  of  Erie,  J.,  a 
case  was  stated  for  the  opinion  of  this  Court,  under  the  Common  Law 
Procedure  Act,  1852  (15  &  16  Vict.  c.  76,  s.  46) :  which  case,  so  far  a5 
is  material  to  the  present  decision,  was  as  foUown. 
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Dame  Margaret  Stanley,  widow,  was,  at  th^  date  and  execution  of 
the  second  codicil  to  her  will,  hereinafter  *Bet  out,  and  thenceforth  r:|tq^Q 
continued  and  was  at  the  time  of  her  death,  seised  to  her  and  her  *- 
heirs  for  an  estate  of  inheritance  in  fee  simple  of  and  in  certain  mes- 
suages, lands,  and  hereditaments,  situated  in  the  parish  of  Holyhead  in 
the  county  of  Anglesey.  She  duly  made  p.nd  published  her  last  will 
and  testament  in  writing,  and  the  several  codicils  thereto  hereinafter 
mentioned.  The  will  and  codicils  were  respectively  executed  and  attested 
in  such  manner  as  required  by  law  for  passing  freehold  estates  by  devise. 

The  will  was  dated  12th  August,  1812.  The  first  codicil  was  dated 
27th  June,  1815.  But  neither  the  will  nor  the  first  codicil  relate  to  the 
dispute  between  the  plaintiff  and  the  defendants. 

The  second  codicil  was  dated  8th  September,  1815,  and  was  as  follows. 

^^  This  is  a  second  codicil  to  my  will ;  which  will  bears  date  the  12th 
day  of  August,  1812.  I  give,  devise,  and  bequeath  to  my  daughter 
Emma  Carpenter  all  that  messuage  or  tenement,  with  the  appurtenances," 
&c.,  "  situate,"  &c.,  '^  these  said  premises,  &c.,  &c.  I  do  hereby  give, 
devise,  and  bequeath  to  my  said  daughter  Emma  Carpenter ;  to  hold  to 
her,  her  heirs,  executors,  administrators,  and  assigns,  for  and  during  the 
term  of  the  natural  lives  of  herself,  the  said  Emma  Carpenter,  Digby 
Thomas  Carpenter,  Esquire,  her  husband,  and  Margaret  Anne  Carpenter, 
their  daughter,  and  the  natural  lives  and  life  of  the  survivors  and  survivor 
of  them.  And,  in  case  the  said  Emma  Carpenter,  Digby  Thomas  Car-* 
penter,  and  Margaret  Anne  Carpenter  should  all  depart  this  life  before 
the  expiration  of  thirty-one  years,  to  be  computed  from  the  day  of  my 
decease,  then  to  hold  the  said  messuage  or  tenement,"  &c.,  ^'  unto  the 
executors,  ^administrators,  and  assigns  of  the  said  Emma  Car-  r:|eqoA 
penter,  for  and  during  the  said  term  of  thirty-one  years,  to  be  ^ 
computed  from  the  day  of  my  decease."  Other  land  was  devised  with 
precisely  the  same  limitations.  '^And  I  do  hereby  give,  devise,  and 
bequeath  the  reversion  of  the  aforesaid  messuages  or  tenements,"  &c., 
"  to  my  grandson,  William  Owen  Stanley,  the  second  son  of  my  son,  Sir 
John  Thomas  Stanley,  Baronet,  and  to  the  heirs  male  of  the  said  W. 
0.  Stanley,  lawfully  issuing ;  and,  in  default  or  failure  of  such  issue,  to 
the  use  of  the  third,  fourth,  fifth,  sixth,  and  all  and  every  other  son  and 
sons  of  the  said  Sir  J.  T.  Stanley,  lawfully  begotten,  severally  and  suc- 
cessively in  remainder,  one  after  another,  as  they  and  every  of  them 
shall  be  in  seniority  of  age  and  priority  of  birth,  and  of  the  several  and 
respective  heirs  male  of  the  body  and  bodies  of  all  and  every  such  son 
and  sons,  lawfully  issuing,  the  eldest  of  such  sons,  and  the  heirs  male 
of  his  body,  lawfully  issuing,  being  always  to  be  preferred  and  to  take 
before  the  younger  of  such  sons,  and  the  heirs  male  of  his  or  their  body 
or  bodies  issuing;  and,  in  default  of  such  issue,  to  the  use  of  my  grand- 
son, Edward  John  Stanley,  eldest  son  of  my  said  son  Sir  J.  T.  Stanley, 
and  the  heirs  and  assigns  of  the  said  E.  J.  Stanley  for  ever." 

VOL.  Ul. — ^71 
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The  third  codicil  was  dated  8th  September,  1815,  but  does  not  relate 
to  the  dispute  between  plaintiff  and  defendants. 

The  testatrix  died  some  time  in  the  year  1816,  without  having  altered 
or  revoked  her  will  and  codicils :  and  the  same  were  duly  proved  on  6th 
July,  1816,  in  the  Prerogative  Court  of  the  Archbbhop  of  Canterbury, 
by  Sir  J.  T.  Stanley,  Baronet,  her  son  and  sole  executor. 

«Q911  *^^  ^^^  ^^^^  ^^  ^^^  death  of  the  testatrix,  the  said  Emma 
^  Carpenter,  her  husband  the  said  Digby  Thomas  Carpenter,  and 
their  daughter  the  said  Margaret  Anne  Carpenter,  were  all  living. 
And  the  said  Emma  Carpenter,  or  the  said  Digby  Thomas  Carpenter 
in  her  right,  from  that  period  received  the  rents  and  profits  arising 
from  the  messuages,  lands,  and  hereditaments  devised  by  the  said  second 
codicil,  until  her  death,  which  happened  in  August,  1842,  Digby 
Thomas  Carpenter  and  M.  A.  Carpenter  being  then  alive. 

Emma  Carpenter  made  no  disposition,  by  will  or  codicil,  of  the  mes- 
suages, lands,  or  hereditaments  devised  by  the  said  second  codicil  of  the 
said  Dame  Margaret  Stanley.  The  case  stated  that  she  executed  by 
will  a  power  of  appointment,  given  by  her  marriage  settlement,  over 
certain  funds,  but  appointed  no  executor ;  and,  her  husband  renounc- 
ing, letters  of  administration  cum  testamento  annexe,  so  far  only  as 
concerned  the  funds  which  she  could  dispose  of  by  her  marriage  settle- 
ment, were,  on  4th  June,  1851,  granted  to  her  son,  a  principal  legatee 
under  her  will. 

From  and  after  the  death  of  Emma  Carpenter,  her  husband,  the  said 
Digby  Thomas  Carpenter,  received  the  rents  and  profits  arising  from 
the  messuages,  &c.,  devised  by  the  second  codicil  until  his  death,  which 
happened  in  the  month  of  September,  1853,  his  daughter  the  said  Mar- 
garet Anne  Carpenter  being  then  and  still  alive. 

The  case  stated  that  Digby  Thomas  Carpenter,  on  20th  June,  1853, 
by  will  duly  executed  and  attested,  devised  and  bequeathed  all  the 
estate  and  interest  to  which  at  the  time  of  his  decease  he  might  be  en- 
^q^Qi  ^^^^^d  of  ^^^  i^  ^^^  messuages,  &c.,  which  were  the  subjects  of 
-*  *the  devise  in  the  said  second  codicil,  to  and  to  the  use  of  the 
plaintiff  in  fee,  and  appointed  the  defendants  his  executors. 

The  plaintiff  takes  no  other  interest  under  his  father's  will :  and  the 
same  was  duly  proved,  on  20th  October,  1853,  in  the  Prerogative  Court 
of  the  Archbishop  of  Canterbury,  by  the  defendants. 

The  plaintiff  is  the  only  son  and  heir  at  law  of  his  mother,  the  said 
Emma  Carpenter. 

The  questions  for  the  opinion  of  the  Court  are : 

First :  What  estate  or  interest  (if  any)  passed  to  the  plaintiff  under 
the  second  codicil  to  the  will  of  the  said  Dame  Margaret  Stanley,  upon 
the  death  of  his  mother  the  said  Emma  Carpenter. 

Second :  What  estate  or  interest  (if  any)  passed  to  the  plaintiff  under 
the  will  of  his  father,  the  said  Digby  Thomas  Carpenter,  of  and  in  the 
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mesBuageSy  lands,  and  hereditaments  devised  bj  the  second  codicil  of 
the  said  Dame  Margaret  Stanle7.(a) 

The  plaintiff  and  defendants  agree  that  such  judgment  shall  be  entered 
for  or  against  the  plaintiff,  or  for  or  against  the  defendants,  immediately 
after  the  decision  of  this  case,  as  the  Court  may  think  fit :  and  that 
judgment  shall  be  entered  accordingly,  and,  if  the  plaintiff  succeeds, 
for  such  sum  as  the  plaintiff  and  defendants  shall  mutually  agree  upon. 

JD.  H.  BayUy^  for  the  plaintiff. — The  plaintiff  is  entitled  to  the  land 
as  special  occupant.  The  codicil  is  very  inartificially  framed :  and  the 
Court  must  give  effect  to  it  so  far  as  legal  rules  admit.  If  the  words 
*«  executors,  administrators,  and  assigns"  did  not  occur,  the  r^qnq 
devise  would  be  to  Emma  Carpenter,  to  hold  to  her  and  her  heirs  '- 
for  three  lives  and  the  life  of  the  survivor.  The  effect  of  a  conveyance 
with  such  a  limitation  is  discussed  by  Yaughan,  C.  J.,  in  Holden  v. 
Smallbrooke,  Yaughan,  187,  201 ;  and  he  there  considers  that  the  heir 
takes,  not  as  a  special  occupant,  but  by  descent  as  heir  of  a  descendible 
freehold ;  and  Yaughan  refers  to  Bracton,  lib.  n.  c.  9,  fol.  26  b,  27  a. 
This  form  of  gift  was,  it  thus  appears,  known  very  early.  The  modern 
view  is  that  the  heir  takes  as  special  occupant ;  but  in  either  view  the  heir 
takes ;  Litt.  sect.  789 ;  Com.  Dig.  Sitatei  (F.  1) ;  Doe  dem.  Blake  v. 
Luzton,  6  T.  B.  289,  292,  Doe  dem.  Jeff  v.  Robinson,  8  B.  &  C.  296 
(E.  C.  L.  B.  vol.  15),  Doe  dem.  Lewis  v.  Lewis,  9  M.  &  W.  662.t 
[FarteseuCj  for  the  defendants,  admitted  this.]  The  question  then 
arises  upon  the  addition  of  the  words  <<  executors,  administrators,  and 
assigns."  These  appear  to  have  been  added  from  a  superfluous  cau- 
tion, and  must  be  disregarded.  If  a  man  covenant  for  himself,  his 
heirs,  executors,  and  administrators,  the  words  <<  executors  and  ad- 
ministrators" aro  inoperative,  since  the  personal  representatives  are 
liable  upon  a  covenant  without  being  named :  and  the  case  is  not  like 
that  of  words  which,  when  joined  to  preceding  words,  affect  and  qualify 
the  latter,  as  is  the  case  when  <<  of  his  body"  is  added  to  "  heirs."  The 
effect  which  it  is  sought,  on  the  other  side,  to  attach  to  the  words  can 
be  given  only  by  striking  out  the  word  <<  heirs"  altogether :  if  that 
could  be  done,  the  land  would  no  doubt  go  to  the  executors,  who  would 
bold  as  trustees  for  the  next  of  kin.  An  argument  will  be  suggested 
from  the  limitation  over.  In  the  event  of  the  ^expiration  of  the  r-i^qoA 
lives  within  thirty-one  years  after  the  decease  of  the  devisor,  the  ^ 
land  is  given,  for  the  residue  of  the  thirty-one  years,  to  the  executors, 
administrators,  and  assigns  of  Emma  Carpenter.  The  thirty-one  years 
have  expired  before  the  lives,  so  that  the  limitation  has  not  taken 
effect:  but  an  inference  will  be  suggested  from  its  language.  The 
word  <<  heirs"  does  not  occur  there :  but  no  inference  can  be  drawn 
from  its  omission,  tending  to  show  that  the  word  «« heirs"  in  the 
preceding  clause  must  be  neglected  or  qualified ;  for,  if  the  word  were  in«» 

(a)  This  qnefftion  WM  not  diieniiod. 
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serted  in  the  later  clause,  the  limitation  for  years  to  the  heir  would 
give  him  no  estate;  the  executor  would  still  take;  Litt.  sect.  740. 
The  difference  in  the  wording  of  the  two  clauses  does,  however,  show 
that  the  word  <<  heirs"  was  designedly  introduced  in  the  first.  But  the 
later  clauses  are  very  loosely  worded.  It  may  be  observed  that  the 
limitation  could  take  effect  only  as  an  executory  bequest ;  and  then  it 
is  void  because  it  may  be  postponed  to  a  time  more  remote  than  the 
expiration  of  lives  in  being  at  the  time  of  the  devisor's  death  and 
twenty-one  years  after,  as,  for  instance,  if  all  the  lives  expired  within 
a  year  of  the  devisor's  death.  The  rule  is  laid  down  in  Gadell  v.  Pal- 
mer, 1  Gl.  k  F.  372.  So  also  the  remainder  over,  called  <<  reversion,'* 
is  void.  In  the  first  place,  treating  it  as  a  contingent  remainder,  or 
series  of  contingent  remainders,  it  is  void  for  want  of  a  freehold  to  sup- 
port it ;  Fearne's  Cent.  R.  281.  But,  further,  it  is  properly  an  execu« 
tory  devise,  as  limited  after  an  executory  devise ;  Fearne's  Cont.  B. 
503 ;  and  therefore  fails  for  remoteness,  like  the  preceding  one.  But, 
*Q9^1  i^^l^P^^d^Q^Iy  of  these  objections,  no  inference  from  the  ^later 

^  clauses  can  safely  be  drawn  affecting  the  express  language  of  the 
first  clause.  The  general  principle  is  laid  down  in  2  Jarman  on  Wills, 
742 :  «  That  an  express  and  positive  devise  cannot  be  controlled  by  the 
reason  assigned,  or  by  subsequent  ambiguous  words,  or  by  inference 
and  argument  from  other  parts  of  the  will."  This  is  borne  out  by  the 
language  of  Lord  Brougham,  G.,  in  Thornhill  v.  Hall,  2  Gl.  &  F.  22,  36, 
and  the  judgment  in  Williams  v.  Evans,  1  £.  &  B.  727  (£.  G.  L.  R.  toL 
72).  In  Atkinson  t;.  Baker,  4  T.  R.  229,  the  limitations  were  like  the 
present ;  and  it  was  held  that  the  heir  took  as  special  occupant.  That 
was,  indeed,  the  case  of  a  deed ;  but  the  argument  as  to  change  of  pur- 
pose is  the  same.  It  is  impossible  to  suppose  that  the  devisor  changed 
her  mind  after  writing  the  word  «<  heirs"  and  before  she  wrote  the  word 
<(  executors,"  the  two  occurring  in  one  sentence. 

ForteBcuBy  contri. — It  is  true  that  the  codicil  is  very  inartificially 
framed :  all  that  can  be  done  is  to  ascertain,  as  far  as  possible,  the 
devisor's  intention.  If  the  devise  had  stopped  at  the  word  (^  heirs,"  the 
plaintiff  would  have  been  entitled :  and,  if  this  had  been  a  deed,  then, 
according  to  Atkinson  v.  Baker,  4  T.  R.  229,  the  addition  of  the  words 
«  executors,  administrators,  and  assigns"  would  not  have  destroyed  his 
title.  But  this  is  a  will,  and  must  be  interpreted  so  as  to  give  effect  to 
all  the  intentions  of  the  devisor,  so  far  as  they  are  consistent,  and  when 
they  are  not  so,  to  her  last  intentions.  The  limitations  over  create 
contingent  remainders,  and  are  not  executory  bequests.  If  thcry  were 
*Q2R1  o^^^^^o^y  "^bequests,  they  would  be  void,  which,  of  course,  was 

^  not  the  intention  of  the  devisor.  And  they  do  not  operate  in 
defeasance  of  prior  estates,  but  take  effect  on  the  expiration  of  these. 
If  there  had  been  a  forfeiture  of  the  life-estate,  the  subsequent  iimitatioiia 
would  have  failed.    A9  to  ^the  intention  of  the  devisor :  her  daughter^ 
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Emma  Carpenter,  is  the  first  object  of  her  bounty ;  and  this  daughter 
is  named  as  the  first  life.  The  second  life  is  that  of  the  daughter's 
husband,  the  person  who,  in  default  of  a  will,  would  take  in  right  of 
his  wife.  The  third  life  is  Margaret  Emma  Carpenter,  the  daughter 
of  Emma  Carpenter ;  from  which  it  may  fairly  be  inferred  that  the 
devisor  looked  upon  her,  rather  than  upon  the  son  of  Emma  Carpenter^ 
the  now  plaintiif,  as  interested;  if  she  had  meant  the  son  to  take,  he 
would  have  been  named  as  one  of  the  lives ;  his  life  was  a  better  one 
than  that  of  Emma  Carpenter  or  her  husband.  Again,  if  Emma  Car- 
penter had  survived  the  other  two  lives,  she  would  have  been  tenant  for 
life ;  she  could  not  hold  to  herself  and  heirs  for  her  own  life ;  if  she 
had  then  died  within  the  thirty-one  years,  the  land  must  have  gone  to 
her  executors.  An  executor  may  be  a  special  occupant  as  well  as  an 
heir  may :  there  is  no  presumption  in  law  in  favour  of  one  rather  than 
the  other.  Why  should  the  earlier  words  have  preference  over  the 
later  ?  [Lord  Campbell,  C.  J. — If  you  find  a  limitation  in  a  deed  at 
variance  with  an  earlier  limitation,  you  give  effect  to  the  earlier  one : 
if  this  occurs  in  the  case  of  a  will,  you  give  effect  to  the  later  one, 
assuming  this  to  show  the  last  intention  of  the  devisor.  But  that  applies 
only  to  distinct  clauses :  here  there  is  a  single  clause,  and  the  question 
is,  What  did  the  devisor  mean  by  the  words  there  used  ?]  <<  Heirs"  is 
probably  used  in  the  popular  *sense,  as  designating  successors.  r^Q^nn 
Littleton,  in  sect.  740,  appears  to  treat  the  word  "heirs"  as  '- 
equivalent,  in  the  particular  instance,  to  personal  representatives. 
The  devise  over,  in  the  event  of  the  three  lives  expiring  within  the 
thirty-one  years,  is  expressed  to  be,  not  of  the  residue  of  the  term 
of  thirty-one  years,  but  of  that  term  itself:  and  it  seems  to  follow 
that  the  whole  interest  was  thus  looked  upon  as  a  chattel  interest. 
Had  the  heir  of  Emma  been  an  object  of  the  devisor's  bounty,  he,  or 
his  executors,  and  not  those  of  Emma,  would  have  been  made  to  take 
the  term. 

X.  jET.  BayUj/y  in  reply. — It  is  not  of  much  consequence,  whether  the 
limitations  over  be  construed  as  executory  devises  or  as  contingent  re- 
mainders. The  estate  is  limited  absolutely  for  the  thirty-one  years : 
after  that,  it  devolves  in  different  courses  according  to  two  states  of 
things. 

Lord  Campbell,  C.  J. — ^We  are  called  upon  to  explain  a  very  inar- 
tificial clause,  such  as  we  are  not  likely  to  meet  with  again.  The  ques- 
tion is,  Whether,  the  land  being  given  to  Emma  and  her  heirs  pur  auter 
vie,  her  heir  is  not  entitled  to  take  as  special  occupant.  He  certainly 
IS  so  entitled,  unless  you  can  strike  out  the  word  « heirs:"  it  must  go 
to  him,  if  you  give  effect  to  the  word.  Had  we  found  any  subsequent 
clause  inconsistent  with  this  view,  we  might  take  a  liberty  with  the 
word,  and  mould  it,  which  has  sometimes  been  done  rather  freely,  but 
which,  I  think|  should  be  done  abstinently.    But  I  do  not  think  that 

8B 
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Mr.  Farteneue  has  pointed  out  any  such  ineonsifltency.    If  tbis  were  % 
*Q2R1  *^®^^'  Atkinson  v.  Baker,  4  T.  R.  229,  would  be  deciaiye  in 

^  favour  of  the  plaintiff:  and,  so  far  as  the  present  question  is  con- 
cerned,  I  see  no  difference  between  a  deed  and  a  will.  In  the  case  of 
separate  clauses,  which  are  inconsistent,  you  give  the  preference  to  the 
earlier  clause  in  a  deed  and  to  the  later  in  a  will :  but  here  the  question 
does  not  arise  upon  separate  clauses,  but  upon  a  single  clause,  which 
must  have  a  single  meaning ;  and  the  only  question  is,  What  that  singlo 
meaning  is.     I  think  the  meaning  was  that  the  heir  should  take. 

Erlb,  J. — I  am  of  the  same  opinion,  on  the  ground  that  we  are  to 
construe  a  will  according  to  the  words  which  we  find  in  it.  The  land  is 
given  to  Emma  Carpenter  and  her  heirs  for  three  lives.  Is  her  heir  to 
take,  if  she  dies  before  the  expiration  of  the  three  lives  ?  He  must  do 
so,  unless  the  word  is  to  be  struck  out.  It  is  supposed  that  this  will 
defeat  some  other  limitations.  It  does  not  appear  to  me  that  Mr.  Fcr^ 
teseue  has  shown  that  it  will  do  so.  But,  if  we  had  conflicting  limita- 
tions, still,  there  being  one  which  is  clear,  we  must  have  adhered  to  it 
unless  the  limitations  supposed  to  conflict  with  it  were  equally  clear. 
Now  the  intention  to  give  to  the  heir  is  here,  at  least,  more  clear  than 
an  intention  to  give  to  the  executors ;  for,  when  we  look  at  the  limita- 
tion which  follows  the  first,  we  find  that  "  executors"  are  mentioned  but 
«  heirs"  left  out ;  so  that  it  is  manifest  that  the  devisor,  in  using  the 
word  «  heirs,"  selected  it  as  clearly  designating  something  distinct  firom 
«  executors." 
*9991      ^Crompton,  J. — ^I  am  quite  of  the  same  opinion.    We  cannot 

^  reject  words  which  are  inserted  expressly.  The  devisor  gives  an 
estate  which  is  partly  freehold,  and  then  goes  on  to  give  other  estates. 
It  is  said  that  other  limitations  show  that  she  meant  to  give  this  latter 
to  the  executors.  But  there  is  much  force  in  the  observation  that  she 
must  mean  "  heirs,"  when  she  uses  that  word,  inasmuch  as  she  after- 
wards omits  it  when  she  is  giving  an  interest  to  executors.  And  it  may 
be  further  observed  that,  when  she  comes  to  create  a  freehold  estate 
again,  she  again  uses  the  word  <<  heirs."  We  therefore  cannot  reject 
that  word ;  and,  if  we  do  not,  the  rest  follows. 

(No  fourth  Judge  was  present.)  Judgment  for  the  plaintiff. 
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CHURCHILL  V.  SIGGERS.    June  9. 

When  it  appears  by  the  declaration  that  defendant  has  recovered  a  Judgment  for  debt  and  eosts, 
igainst  plaintiff,  and  has  issued  a  ca.  sa.  endorsed  to  satisfy  the  whole  of  such  debt  and  costs, 
and  afterwards  the  debt  itself  has  been  satisfied  (as  where  the  judgment  is  reooreied  by  the 
holder  of  a  bill  of  exchange  against  the  acceptor,  and  the  drawer,  for  whose  accommodation 
fne  bill  had  been  accepted,  pays  to  the  holder  the  amount  due  on  the  bill),  so  as  to  reduce  the 
sum  remaining  due  on  the  judgment  to  a  sum  below  20/.,  and  that  afterwards  the  defendant 
has  delivered  to  the  sheriff's  bailiff  a  warrant  endorsed  to  satisfy  the  whole  debt  and  costs, 
and  has  procured  plaintiff  to  be  arrested  to  satisfy  the  whole,  and  there  is  an  allegation 
of  malice  and  want  of  probable  cause,  and  of  special  damage,  by  means  of  the  premises,  in 
the  plaintiff  being  prevented  from  attending  to  his  business,  being  injured  in  his  credit*  and 
incurring  expense  in  procuring  his  liberation  by  a  Judge's  order,  such  facts  show  a  good  cause 
of  action. 

So  held,  on  demurrer  to  the  declaration. 

The  declaration  alleged  that  plaintiflf,  at  the  request  and  for  the 
accommodation  of  Mary  Ann  Helps,  accepted  two  bills  of  exchange^ 
drawn  by  her,  payable  to  her  order,  for  682.  and  822.  lOt.,  respectiyely ; 
that  M.  A.  Helps  endorsed  them  in  blank ;  and  defendant,  *know-  r^qq/^ 
ing  them  to  be  accommodation  bills,  discounted  them  for  her,  and  ^ 
became  the  legal  holder  thereof.  That  afterwards  M.  A.  Helps  inter- 
married with  one  John  Kinder  Cheese.  That  thereupon,  and  after  the 
bills  became  due,  defendant  commenced,  in  the  Court  of  Queen's  Bench, 
two  separate  actions  on  them,  one  against  plaintiff  as  acceptor,  the 
other  against  J.  E.  Cheese  and  his  wife  by  reason  of  the  wife  having 
been,  before  marriage,  drawer  and  endorser.  That  defendant  recovered 
against  plaintiff  the  amount  of  the  two  bills,  to  wit,  1002.  lOt.,  and 
48t.  for  interest,  together  with  122.  4t.  for  costs ;  in  all,  1152.  2t. ;  and 
caused  a  ca.  sa.  to  be  issued  on  the  judgment,  directed  to  the  sheriff  of 
Middlesex,  commanding  them  to  take  plaintiff,  &o.,  to  satisfy  the  de- 
fendant 1152.  2t.,  with  interest  from  the  day  of  the  judgment:  which 
writ  was  endorsed  with  a  direction  to  levy  1152.  2t.,  together  with  the 
said  interest;  and  defendant  delivered  the  writ  to  the  sheriff;  who, 
before  the  return,  directed  their  warrant  to  certain  bailiffs,  commanding 
them  to  take  plaintiff,  &o. :  that  the  warrant  was  not  executed  during 
that  shrievalty,  and  became  of  no  force.  That,  after  the  granting  of 
the  said  warrant,  defendant  caused  to  be  issued  in  the  action  against  J. 
E.  Cheese  a  capias,  directed  to  the  sheriff  of  Surrey,  commanding  him 
to  take  J.  K.  Cheese,  and  keep,  &o.,  until  he  should  have  given  bail, 
or  made  deposit,  or  by  other  lawful  means  be  discharged  from  custody : 
which  writ  was  delivered  to  the  said  sheriff  to  be  executed,  having  been 
previously  endorsed  for  bail  for  1002.,  by  order  of  Crompton,  J.,  the  sum 
of  1002.  lOt.  being  the  amount  of  the  two  bills :  that  the  sheriff  arrested 
J.  K.  Cheese,  and  detained  him  in  custody ;  and  J.  K.  Cheese,  while 
*80  in  custody,  paid  to  defendant,  «  who  then  took  and  accepted  r^QOf 
the  same  from  him,  the  sum  of  1102.  lOt. :  that  is  to  say,  the  sum  ^ 
of  1002.  for  the  debt  in  the  said  action  as  aforesaid,  and  for  which  the 
said  J.  E.  Cheese  was  so  authorized  to  be  held  to  bail  as  aforesaid,  and 
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the  sum  of  102.  10«.  for  the  costs  and  charges  in  such  action  and  inci- 
dental thereto.  And  thereupon  the  whole  of  the  plaintiflr8(a)  said 
causes  of  action  against  the  said  J.  K.  Cheese,  to  wit,  on  the  said  two 
bills  of  exchange,  was  then  fully  paid,  discharged  and  satisfied,  as  the 
defendant  did  then  acknowledge  and  admit."  <<  That,  after  the  said 
causes  of  action  were  so  fully  satisfied  as  aforesaid,  and  after  the  said 
warrant  on  the  said  capias  ad  satisfaciendum  so  obtained  from  the  said" 
sheriiT  of  Middlesex  had  expired,  by  reason  of  the  then  shrievalty  hay- 
ing expired,  « the  defendant,  falsely,  maliciously,  and  without  any  rea- 
sonable or  probable  cause  whatever,  caused  and  procured*'  the  succeeding 
sherifi*  of  Middlesex  <<  to  make  and  grant  their  certain  other  warrant  in 
writing,  under  their  hands  and  seal  of  office,  as  such  sheriff,  upon  the 
said  writ  of  capias  ad  satisfaciendum  which  had  so  remained  unexecuted 
as  aforesaid,  and  which  the  now  defendant  had  so  issued  against  the 
now  plaintiff  as  aforesaid,  directed  to  certain  bailiffii  of  the  last-men- 
tioned sheriff,  commanding  such  bailiffs  to  take  the  now  plaintiff  and  him 
safely  keep,"  &c.,  <<  to  satisfy  the  now  defendant  the  said  sum  of  1152. 
2t.  so  recovered  against  him  as  aforesaid ;  which  said  warrant  was  then 
endorsed  with  a  direction  to  the  said  bailiffs  to  levy  such  sum  of  115Z.  2f. : 
^QOA-i  ^^^  thereupon  *the  now  defendant,  falsely  and  maliciously,  and 
^  without  any  reasonable  or  probable  cause  for  so  doing,  caused  and 
procured  the  said  last-mentioned  warrant  to  be  delivered  to  such  bailiffii, 
and,  falsely  and  maliciously,  and  without  any  reasonable  or  probable 
cause,  caused  and  procured  the  said  bailiffs  to  arrest  and  take  the  plain- 
tiff by  his  body  upon  the  said  warrant  to  satisfy  the  defendant  the  said 
sum  of  1152.  2t.,  so  pretended  to  be  then  due  to  him  as  aforesaid." 
That  defendant  was  accordingly,  on  22d  December,  1852,  taken  and  im- 
prisoned on  such  warrant,  «  and  lodged  accordingly  in  Her  Majesty's 
Debtors'  Prison  for  London  and  Middlesex,  and  there  kept  and  detuned 
for  a  long  time,  upon  and  by  virtue  of  such  last-mentioned  warrant,  to 
wit,  four  weeks,  until  the  plaintiff  could  procure  his  discharge  from  such 
custody  by  applying  to  Sir  Charles  Crompton,  Knight,  one  of  the  Judges 
of  the  said  Court,  who  then  made  an  order  that  the  plaintiff  should  be 
discharged  out  of  such  custody."  <<  That,  at  the  time  when  the  defend- 
ant so,  maliciously,  and  without  any  reasonable  cause,  caused  him  to 
be  imprisoned  as  aforesaid  upon  the  said  capias  ad  satisfaciendum,  the 
judgment  upon  which  such  writ  was  founded  was  a  judgment  obtained  in 
Her  Majesty's  Court  of  Queen's  Bench  as  aforesaid  upon  a  debt  amount- 
ing, to  wit,  to  the  aggregate  of  the  said  two  bills  of  exchange  as  afore- 
aaid ;  and  that  such  debt  was  the  only  sum  recovered  in  such  action,  ex- 
clusive of  the  costs  recovered  by  such  judgment :  and  that,  at  the  time 
of  such  arrest  and  imprisonment  of  the  plaintiff  as  aforesaid,  such  debt 
did  not  exceed  the  sum  of  202.,  exclusive  of  the  costs  recovered  by  such 

(n)  81a  :  prubablj  meaning  the  plaintiff  in  Siggen  «.  Chaeae,  4afandant  in  the  prindpal  aait 
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judgment.  And  the  plaintiSf  further  saith  that,  by  means  *  of  r^cqqq 
the  premises,  he  not  only  was  prevented  from  attending  to  his  ^ 
affairs  and  bosiness,  and  was  injured  in  his  credit  and  character,  but 
also,  by  means  of  the  premises,  he  was  put  to  and  incurred  great  costs 
and  expenses,  to  wit,  to  the  amount  of  502.,  in  and  about  procuring  his 
liberation  and  release  from  the  said  imprisonment." 

Demurrer.    Joinder. 

The  case  was  now  argued,  (a) 

OgUj  for  the  defendant. — It  is  by  no  means  clear  what  cause  of 
action  is  intended  to  be  set  up  by  the  declaration.  The  complaint  might 
be  either  for  arresting  for  a  sum  under  20{.,  or  for  arresting  for  a  larger 
flum  than  was  really  due.  The  first,  however,  cannot  be  maintained, 
because  stat.  7  &  8  Vict.  c.  96,  s.  57,  applies  only  where  the  sum 
recovered  does  not  exceed  202.,  exclusive  of  costs ;  and  here  the  sum 
recovered  was  1002. 10«.,  with  22.  8«.  interest,  exclusive  of  costs.  Then, 
assuming  the  complaint  to  be  that,  the  payment  by  Cheese  having 
satisfied  1002.  of  the  debt  on  which  the  judgment  against  the  plaintiff 
was  recovered,  the  ca.  sa.  and  warrant  against  the  plaintiff  were  endorsed 
for  1152.  2».,  with  interest,  and  the  plaintiff  taken  on  the  warrant  so 
endorsed ;  the  question  is  whether  that  shows  a  right  of  action.  It  is 
not  shown  that  the  plaintiff  has  been  damaged.  [Lord  Campbell,  C. 
J. — Suppose  he  had  152.  in  his  pocket,  but  not  1152.]  That  should,  at 
any  rate,  be  alleged  as  special  damage.  An  action  for  breach  of  con- 
tract may  be  maintained,  though  the  damage  be  merely  nominal :  but 
an  action  ex  delicto  *cannot,  without  actual  damage.  In  Tancred  r^rooi 
V,  Leyland,  16  Q.  B.  669,(i)  it  was  held  that  an  action  in  tort  ^ 
could  not  be  maintained  by  tenant  against  landlord  for  distraining  for 
more  than  was  due,  without  an  allegation  that  the  amount  taken  or  sold 
was  unreasonable  in  respect  of  what  was  really  due.  In  Gallwey  v. 
Marshall,  9  Exch.  294,t  was  held  that  no  action  lay  for  words  imputing 
incontinency  to  a  clergyman,  unless  he  held  a  benefice  or  some  office  of 
temporal  profit ;  there  being  no  actual  damage. 

JPearson^  contri. — It  is  now  no  objection  to  a  declaration  that  it  dis^ 
closes  more  than  one  cause  of  action  without  showing  which  is  relied  on« 
As  to  Stat.  7  &  8  Vict.  c.  96,  s.  57,  there  seems  ground  for  contending 
that  the  word  <<  recovered"  applies  more  properly  to  what  a  plaintiff 
actually  and  properly  gets  than  to  the  nominal  amount  of  the  verdict. 
But,  at  any  rate,  actual  damage  is  here  shown.  The  difficulty  of  the 
judgment-debtor  obtaining  the  sum  endorsed  on  the  writ  is  greater,  the 
larger  the  sum  endorsed.  [Erlb,  J. — In  Tancred  v.  Leyland,  the  Ex* 
chequer  Chamber  seems  to  think  that,  as  there  might  have  been  a 
distress,  whatever  the  amount  due,  no  harm  was  done  by  naming  too 

(a)  Before  Lord  Campbell,  0.  J.,  Krle  and  Crompton,  Ji. 

(6)  In  Ezeh.  Ch. ;  reversing  the  judgment  of  Q.  B.  in  Leyland  v,  Tancred,  16  Q.  B.  664  (B.  C. 
L.B.T0L7I). 

VOL.  m.— 72  8  B  2 
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large  an  arrear.]  In  that  case  there  was  no  allegation  of 
[Grompton,  J. — ^How  do  you  say  that  the  difficulty  of  raising  the  sum 
endorsed  aSfects  the  present  plaintiff  7  The  sheriff  has  no  authority  to 
receive  the  sum  from  him,  but  must  bring  the  body  into  Court.]  The 
^qoR-1  declaration  avers  that  by  means  of  the  premises  the  ^plaintiff 

^  was  prevented  from  attending  to  his  affairs,  and  was  injured  in 
his  credit  and  put  to  expense.  An  action  lies  for  such  damage  result- 
ing from  a  proceeding  taken  maliciously  and  without  probable  cause. 
In  Wentworth  v.  Bullen,  9  B.  &  G.  840  (E.  G.  L.  B.  vol.  17),  this  Court 
clearly  considered  that  to  endorse  a  ca.  sa.  with  a  sum  above  the  amount 
due,  and  execute  it  by  caption,  was  a  wrong  for  which  an  action  would 
lie.  The  same  principle  was  admitted  by  this  Court  in  Saxon  v.  Castle, 
6  A.  &  E.  652  (E.  C.  L.  R.  vol.  88),  with  the  qualification,  that  it  is 
necessary  to  allege  malice :  and  that  is  done  here.  It  was  also  assumed 
in  Oough  V,  Gribb,  11  M.  k  W.  497  ;t  only  there  the  proof  failed. 
[Lord  Campbell,  C.  J. — There  the  grievance  was  that  too  many  goods 
were  actually  taken :  do  you  show  here  that  the  plaintiff  has  suffered 
an  hour's  inconvenience?]  The  allegation  of  special  damage  meets  that 
question.  In  De  Medina  v.  Grove,  10  Q.  B.  172,(a)  the  complaint  was 
much  the  same  as  here,  except  that  there  was  not,  as  here,  any  allega> 
tion  of  malice  and  want  of  probable  cause ;  and  in  the  absence  of  such 
allegation,  it  was  held  that  the  action  did  not  lie :  it  should  be  noticed 
that  there,  in  the  judgment  of  this  Court,  Page  v.  Wiple,  8  East,  314, 
was  inaccurately  cited,  as  pointed  out  in  a  note.(6)  A  malicious  arrest 
for  too  much  on  mesne  process  is  clearly  actionable,  as  appears  from 
Austin  V.  Debnam,  8  B.  &  C.  189  (E.  C.  L.  B.  vol.  10),  and  Ross  v. 
Norman,  5  Exch.  859  ;t  and  the  malice  may  be  shown  by  the  amount 
*Q^B1  ^^  ^^^^  ^  reduced  by  ^payments  or  counter  claims;  Sims  v. 

■•  Jaquest,  10  Bing.  510  (E.  C.  L.  B.  vol.  25),  Dronefield  v. 
Archer,  5  B.  &  Aid.  518  (E.  C.  L.  B.  vol.  7).  That  rests  upon  the 
ground  of  extortion ;  a  ground  equally  applicable  to  arrest  on  final 
process.  [Lord  Campbell,  G.  J. — The  analogy  would  be  close  if  you 
could  show  that  an  arrest,  on  final  process,  for  the  larger  sum  differs 
from  an  arrest  for  the  smaller  sum.]  The  allegation  of  special  damage 
connects  the  injury  to  the  plaintiff  with  the  arrest  for  too  much.  [Lord 
Campbbll,  C.  J. — ^But  can  they  be  so  connected  in  law  7  Cromptok, 
J. — In  the  case  of  a  fi.  fa.  the  sheriff  has  to  take  goods  to  the  amount 
named ;  but  he  does  not  take  the  body  more  for  much  than  for  little. 
How  is  this  plaintiff  affected  by  the  direction  to  the  sheriff?]  The 
party  arrested  may  pay  into  Court,  or  to  the  plaintiff's  attorney :  but 
the  attorney  is  not  bound  to  receive  less  than  the  sum  endorsed. 
OgUj  in  reply. — The  endorsement  on  the  first  warrant  was  correct ; 

(a)  In  Ezoh.  Ch. ;  afflnuing  the  jndgment  of  Q.  B.  in  Be  Medina  «.  Grore,  10  Q.  B.  l&S  (E.  C. 
L.  R.  YoL  69). 
(6)  10  Q.  B.  169,  note  (e)  (B.  C.  L.  B.  toL  59). 
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and  the  practice  is  for  a  surrendering  sheriff  to  endorse  on  a  second 
warrant  the  sum  endorsed  on  the  first.  It  is  not  the  act  of  the  judg- 
ment-creditor. In  Wentworth  v.  BuIIen,  9  B.  &  C.  840  (E.  G.  L.  R. 
▼ol.  17),  there  was  a  very  special  averment  of  damage,  the  bankruptcy 
of  the  plaintiff  by  lying  in  prison.  [  WiUeSf  amicus  Curiae,  mentioned 
the  Irish  Act,  6  Ann.  c.  7,  which,  by  sect.  1,  requires  the  party  at 
whose  suit  execution  issues  to  certify  under  his  hand  what  sum  he 
<<  demands  and  insists  on  to  be  in  good  conscience  due  to  him,  after  all 
equitable  deductions  that  ought  to  be  made  out  of  the  sum,  for  which 
the  said  judgment  is  given ;"  and,  by  sect.  2,  enacts  that,  if  such 
^arty  <<  shall  appear  wilfully,  fraudulently,  and  maliciously  to  r^^qo^ 
have  overcharged  the  party,  against  whom  such  execution  issues,  ^ 
in  such  certificate,"  he  shall  answer  to  the  party  grieved  his  treble 
damages :  the  execution  to  be  marked,  by  the  proper  officer,  with  the 
sum  contained  in  the  certificate.]  Our.  adv.  vulL 

Lord  Campbell,  C.  J.,  on  a  later  day  in  this  Term  (15th  June),  deli- 
Tered  the  judgment  of  the  Court. 

We  are  of  opinion  that  on  this  demurrer  the  plaintiff  is  entitled  to 
judgment. 

To  put  into  force  the  process  of  the  law  maliciously  and  without  any 
reasonable  or  probable  cause  is  wrongful ;  and,  if  thereby  another  ia 
prejudiced  in  property  or  person,  there  is  that  conjunction  of  injury  and 
loss  which  is  the  foundation  of  an  action  on  the  case.  Process  of  exe- 
cution on  a  judgment  seeking  to  obtain  satisfaction  for  the  sum  recovered 
is  primfi  facie  lawful ;  and  the  creditor  cannot  be  rendered  liable  to  an 
action,  the  debtor  merely  alleging  and  proving  that  the  judgment  had 
been  partly  satisfied  and  that  execution  was  sued  out  for  a  larger  sum 
than  remained  due  upon  the  judgment.  Without  malice  and  the  want 
of  probable  cause,  the  only  remedy  for  the  judgment-debtor  is  to  apply 
to  the  Court  or  a  Judge  that  he  may  be  discharged,  and  that  satisfaction 
may  be  entered  up  on  payment  of  the  balance  justly  due.  But  it  would 
not  be  creditable  to  our  jurisprudence  if  the  debtor  had  no  remedy  by 
action  where  his  person  or  his  goods  have  been  taken  in  execution  for 
a  larger  sum  than  remained  due  on  the  judgment,  this  having  been  done 
by  the  creditor  maliciously  and  without  reasonable  or  probable  cause : 
*i.  e.  the  creditor  well  knowing  that  the  sum  for  which  execution  r^cQoo 
is  sued  out  is  excessive,  and  his  motive  being  to  oppress  and  injure  ^ 
the  debtor.  The  Court  or  Judge,  to  whom  a  summary  application  ia 
made  for  the  debtor's  liberation,  can  give  no  redress  beyond  putting  an 
end  to  the  process  of  execution  on  payment  of  the  sum  due,  although, 
by  the  excess,  the  debtor  may  have  suffered  long  imprisonment  and  have 
been  utterly  ruined  in  his  circumstances. 

It  has  been  argued  that,  where  the  process  of  execution  is  a  writ  of 
capias  ad  satisfaciendum,  the  action  will  not  lie,  because  the  sheriff  is 
merely  commanded  to  take  the  body  of  the  debtor  to  satisfy  the  sum 
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recovered  by  the  judgment ;  that,  where  the  debtor's  body  may  be  law* 
fully  taken,  the  sum  endorsed  upon  the  warrant  is  immaterial ;  and  that, 
as  the  sheriff  has  no  authority  by  the  writ  to  liberate  the  debtor  on 
receiving  from  him  the  whole  sum  recovered  or  any  part  of  it,  in  poiat 
of  hiw  no  damage  can  be  considered  as  having  accrued  to  the  debtor. 
But  it  is  obvious  to  common  sense  that  the  debtor  may  be  grievously 
damnified  by  reason  of  the  execution  under  a  ca.  sa.  being  for  the  foil 
amount  of  the  sum  recovered  by  the  judgment  when  only  a  very  small 
sum  is  due.  His  imprisonment  is  thereby  likely  to  be  greatly  prolonged ; 
and,  though  by  the  mere  force  of  the  writ  the  sheriff  is  not  authorized 
to  receive  the  money  to  levy  which  is  the  real  object  of  the  ezecution, 
it  is  well  known,  and  may  be  capable  of  proof,  that,  in  practice,  the 
attorney  for  the  judgment-creditor  may  name  a  special  bailiff  to  whom 
the  warrant  is  to  be  directed,  and  that  he  is  authorized  to  discharge  the 
debtor  on  payment  of  the  sum  endorsed  on  the  warrant  to  be  levied, 
*Q^Q1  ^^^^  poundage  and  other  expenses.  At  *any  rate  it  is  quite 
-'  clear  that,  by  a  declaration  on  the  warrant  that  the  whole  sua 
recovered  is  to  be  levied,  although  the  greatest  part  of  it  has  been  paid, 
the  debtor  must  be  greatly  embarrassed  and  delayed  in  rabing  the  small 
balance  remaining  due,  and  in  applying  for  his  discharge.  There  appears 
to  be  no  authority  amounting  to  an  express  decision  that  such  an  action 
is  maintainable :  but  we  think  there  is  a  strong  indication  by  the  majority 
of  the  Judges  who  took  part  in  the  decision  of  Wentworth  v.  Bullen,  9 

B.  k  G.  840  (E.  G.  L.  B.  vol.  17),  Saxon  v.  Castle,  6  A.  &  £.  652  (E. 

C.  L.  R.  vol.  33),  De  Medina  v.  Grove,  10  Q.  B.  172  (E.  C.  L.  B.  vol, 
59),  that,  with  an  allegation  of  malice  and  want  of  reasonable  or  pro- 
bable cause,  such  an  action  is  maintainable,  although  not  without  that 
allegation.  In  the  last  case  Wilde,  G.  J.,  does  say  :{a)  "  The  pl^tiff 
here  might  have  applied,  if  the  state  of  facts  justified  the  application, 
either,  before  the  arrest,  to  have  satisfaction  entered  up,  or,  after  the 
arrest,  to  be  discharged.  It  might  therefore  be  a  question  whether^  even 
iffith  all  proper  averments  on  the  record^  the  proper  remedy  would  be  by 
action.  For  it  might  be  contended  that  what  is  complained  of  by  the 
plaintiff  was  mere  irregularity/'  With  great  respect,  we  do  not  think 
that  there  is  any  irregularity  in  such  a  proceeding,  the  ca.  sa.  and  war- 
rant following  the  jndgment.  But,  if  there  be  malice  and  want  of 
reasonable  or  probable  cause,  we  do  not  for  this  purpose  see  the  differ- 
ence between  an  arrest  for  an  excessive  sum  on  mesne  process  and  sueh 
an  arrest  in  execution.  The  increased  difficulty  in  obtaining  a  discharge 
may  be  as  great  a  prejudice  in  the  one  case  as  finding  bail  for  a  larger 
sum  in  the  other. 

*Q401      *^^  ^^^  action  will  lie,  we  are  now  to  see  whether  in  the  pre- 

-^  sent  declaration  the  wrong  and  the  damage  are  sufficiently 

alleged.    The  plaintiff,  after  clearly  showing  that  1002.  of  the  115/.  2i. 

(a)  10  Q.  B.  177  (B.  C.L.  R.  ?oL  69). 
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for  which  the  judgment  was  recovered  had  heen  satisfiedy  goes  on  to 
allege  that  <<  the  defendant,  falsely,  malicioasly,  and  withont  any  rea- 
sonable or  probable  canse  whatever,  caused  and  procured"  the  sheriff 
to  make  and  grant  their  warrant  upon  the  said  writ  to  bailiffs,  com- 
manding them  "  to  take  the  now  plaintiff  and  him  safely  keep,"  &c.,  <<  to 
satisfy  the  now  defendant  the  said  sum  of  1152.  2«.,"  &c.,  «  which  iaid 
warrant  was  then  endorsed  with  a  direction  to  the  said  bailiffs  to  levy 
such  sum  of  1152.  2s. :  and  thereapon  the  now  defendant,  falsely  and 
maliciously,  and  without  any  reasonable  or  probable  cause  for  so  doing, 
caused  and  procured  the  said  last-mentioned  warrant  to  be  delivered  to 
such  bailiffs,  and  falsely  and  maliciously,  and  without  any  reasonable 
or  probable  cause,  caused  and  procured  the  said  bailiffs  to  arrest  and 
take  the  plaintiff  by  his  body  upon  the  said  warrant  to  satisfy  the  defend- 
ant the  said  sum  of  1152.  2«.,  so  pretended  to  be  then  due  to  him  as 
aforesaid."  It  is  said  that  there  is  no  allegation  that  the  defendant 
endorsed  the  warrant  to  levy  the  full  sum  of  1152.  2^.,  or  gave  any 
special  directions  to  the  sheriff.  But  the  endorsement  was  a  plain  asser- 
tion that  the  whole  sum  remained  due,  and  that  the  object  of  the  exe- 
cution was  to  compel  payment  of  the  whole  of  that  sum ;  and  the  mak- 
ing of  the  warrant,  the  endorsement,  and  the  arrest,  are  all  alleged  to 
have  been  caused  by  the  defendant  maliciously  and  without  any  reason*^ 
able  or  probable  cause. 

Objection  is  next  taken  that  there  is  no  sufficient  allegation  of  damage. 
But  the  plaintiff  goes  on  to  *allege  that  he  was  accordingly  taken  r^q^i 
and  imprisoned  on  such  warrant,  and  lodged  in  gaol,  <<  and  there  ^ 
kept  and  detained"  for  four  weeks,  until  he  <<  could  procure  his  discharge 
from  such  custody,  by  applying  to"  one  of  the  Judges  of  this  Court, 
who  made  an  order  that  he  should  be  discharged  out  of  custody :  and 
that,  «by  means  of  the  premises,  he  not  only  was  prevented  from 
attending  to  his  affairs  and  business,  and  was  injured  in  his  credit  and 
character,  but  also,  by  means  of  the  premises,  he  was  put  to  and  in- 
curred great  costs  and  expenses"  "  in  and  about  procuring  his  liberation 
and  release  from  the  said  imprisonment."  It  is  said  that  it  might  have 
been  all  the  same  if  he  had  been  arrested,  as  he  lawfully  might  have 
been,  merely  to  satisfy  the  balance  of  152.  2s.  But  he  alleges,  and 
undertakes  to  prove,  that  the  long  imprisonment  was  caused  by  the 
excessive  sum  being  marked  on  the  warrant  to  be  levied ;  and  that  what 
he  suffered,  and  the  expense  he  incurred,  arose  <<  by  means  of  the  pre- 
mises," viz.  the  defendant  having  so  maliciously  and  without  reasonable 
or  probable  cause  caused  the  warrant  to  be  delivered  to  the  bailiffs 
endorsed  with  the  direction  to  the  bailiffs  to  levy  the  full  sum  of  1152. 
2t.,  and  having  caused  him  to  be  arrested  to  satisfy  that  sum.  There- 
fore it  seems  to  us  that  he  sufficiently  connects  what  he  says  he  has 
suffered  with  the  wrongful  acts  of  the  defendant ;  and  that  there  ought 
to  be  judgment  for  the  plaintiff.  Judgment  for  plaintiff. 
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When  a  proieentton,  Uiongh  eriminal  in  fomii  ii  in  snbsUnee  merely  »  proeaeding  for  tryiBf  a 
oiril  rights  the  Conti,  after  an  aeqnittal,  will  grant  »  new  trial  for  misdirection  or  a  Terdkl 
contraiy  to  the  eTidenoOi  and  will  not  reitrain  itself  to  correcting  the  miseaixiage  bj  meniy 
suspending  the  Jndgment. 

Queert,  whether  an  indictment  for  obstracting  »  navigation  by  erecting  a  wall  be  within  this  nle? 

Per  Lord  Campbell,  G.  J^  and  MmbU  per  Crompton,  J.,  it  is  not 

Per  Coleridge,  J.,  §emhU  that  it  is ;  but  th*t  in  eases  within  the  rule  the  ibsdEfaneetion  or  fia&g 
against  eridence  mast,  to  Justify  granting  »  new  trial,  be  more  palpable  than  is  requisite  ia 
proceedings  which  are  eiril  in  form. 

The  Judge,  on  the  trial  of  such  an  indictment,  asked  the  Jury  whether  they  thought  ^e  ereelua 
would  prove  "  a  material  nuisance,"  in  which  case  they  were  to  find  a  rerdict  of  GuOty ;  bet 
told  them  that,  if  they  thought  the  "nuisance"  was  so  slight,  rare,  and  uncertain  Uiat  the  de- 
fendant ought  not  to  be  made  criminally  liable  for  it»  they  should  acquit  him:  and  the  jviy 
saying  that  they  considered  the  erection,  "although  a  nuisance,  was  not  sufficieBtly  so  to 
render  the  defendant  criminally  liable,"  he  directed  an  aoquittaL  On  motion  for  a  new  trial 
for  misdirection : 

Held,  by  Coleridge  and  Crompion,  Js.,  and  •embU  per  Lord  Campbell,  C.  J.,  that  the  charge  vu 
to  be  understood  as  meaning,  not  that  a  party  may  legally  commit  a  small  nuisance,  bat  thst 
an  obetruction  might  be  so  insignificant  as  not  to  constitute  a  nuisance ,-  and  that  the  jory 
must  be  understood  as  finding  that  the  obstruction  in  question  was  so  insignificant.  And  that 
therefore  there  was  not  a  misdirection  warranting  a  new  triaL 

Thb  indictment  charged  that,  from  time  whereof,  &c.,  there  was  and 
is  a  parcel  of  land  covered  with  water,  situate,  &c.,  used  by  all  the 
liege  subjects, .  &c.,  with  their  ships  and  other  sailing  vessels,  steam 
vessels  and  boats,  to  go,  return,  pass,  repass,  labour,  stay,  and  anchor, 
at  their  free  will  and  pleasure,  without  any  obstruction,  hindrance,  or 
impediment :  and  that  there  is,  upon  the  said  land,  a  large  bank  of  sand 
and  earth,  situate,  &c.,  which  at  times  is  covered  with  water,  and  o?er 
which  the  said  liege  subjects  are  then  accustomed,  with  their  ships, 
vessels,  and  boats  aforesaid,  to  go,  pass,  and  repass,  as  aforesaid :  and, 
from  time  whereof,  &c.,  the  said  liege  subjects  have  been  used  and 
accustomed,  and  still,  &;c.,  to  anchor  their  said  ships,  vessels,  and  boats 
to  and  into  the  said  bank,  without  any  let,  hindrance,  or  obstraction 
*Q1^1  ^h^^^®^®^-  That  defendant,  well  knowing  the  premises,  ^bnt 
^  intending  and  contriving  to  impede  and  hinder  the  said  liege 
subjects  from  going,  returning,  passing,  and  repassing,  staying  and 
anchoring,  in,  over,  and  upon  the  said  land  so  covered  with  water  as 
aforesaid,  and  in,  over,  and  upon  the  said  bank  when  covered  with  water 
as  aforesaid,  did,  on,  &c.,  at,  &c.,  unlawfully  and  injuriously  erect,  pnt, 
and  place  on  and  across  the  said  bank,  and  over  and  across  the  said  land 
so  covered  with  water  as  aforesaid,  a  certain  stone  wall  of  great  length 
and  height,  to  wit,  of  the  length  of  two  hundred  yards  and  of  the  height 
of  three  feet,  and  did  there  and  then,  unlawfully  and  injuriously,  put 
and  place  divers,  to  wit,  twenty,  heaps  of  large  stones  in  and  upon  the 
said  bank  and  the  said  land  so  covered  with  water ;  and  the  said  stone 
wall  so  erected,  put,  and  placed,  and  the  said  heaps  of  stone  so  put  and 
pl^aced,  from  the  said,  &c.,  until  the  day  of  the  taking  of  this  inquisi- 
tion, did  there  unlawfully  and  injuriously  continuei  and  still  doth  con- 
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tinae ;  so  that  the  liege  subjects,  &c.y  daring  the  time  aforesaid,  could 
not,  and  still  cannot,  go,  &c.,  with  their  ships,  &c.,  in  and  over  the  said 
land  so  covered  with  water,  and  in  and  over  the  said  bank  when  covered 
with  water  as  aforesaid,  as  they  ought  and  were  wont  and  accustomed 
to  do.  To  the  great  damage  and  common  nuisance  of  Her  Majesty's 
liege  subjects  going,  returning,  &c.,  in,  over,  and  along  the  said  land  so 
covered  with  water,  and  the  bank  aforesaid ;  to  the  evil  example,  kc.^ 
and  against  the  peace,  &c« 

Plea :  Not  guilty.    Issue  thereon. 

On  the  trial,  before  Williams,  J.,  at  the  last  Assizes  for  Carnarvon- 
shire, it  appeared  that  the  defendant  had  in  fact  erected  a  wall  or 
embankment  on  the  place  described ;  but  a  question  arose,  whether,  upon 
the  ^evidence,  it  appeared  that  what  had  been  done  produced  an  r^i^q^ 
inconvenience  sufficiently  important  to  render  him  criminally  ^ 
liable ;  and  Bex  v.  Tindall,  6  A.  &  E.  148  (E.  C.  L.  B.  vol.  88),  was 
cited  for  the  defendant.  The*  learned  Judge  asked  the  jury,  whether 
they  thought  the  embankment  would  prove  a  material  nuisance,  direct- 
ing them,  in  that  case,  to  find  a  verdict  of  Guilty ;  adding  that,  if  they 
thought  the  nuisance  was  so  slight,  rare,  and  uncertain  that  the  defend- 
ant ought  not  to  be  made  criminally  liable  for  it,  they  should  acquit 
him.  The  jury  said  that  they  considered  that  the  embankment,  although 
a  nuisance,  was  not  sufficiently  so  to  render  the  defendant  criminally 
liable.     The  learned  Judge  then  directed  a  verdict  of  Not  guilty. 

In  last  Easter  Term,  G;  0.  Morgan  obtained  a  rule  Nisi  for  a  new 
trial,  on  the  grounds  of  misdirection  and  that  the  verdict  was  against 
the  weight  of  evidence. 

Wehby  and  Mlntyre  showed  cause.(a) — First,  as  the  defendant  has 
a  verdict  in  a  criminal  case,  a  new  trial  for  misdirection  cannot  be 
granted.  [Lord  Campbell,  C.  J. — A  roundabout  practice  used  to 
prevail,  of  staying  judgment  where  it  was  considered  that  there  had 
been  misdirection.  But  is  not  the  direct  mode  the  more  convenient  one  ?] 
The  authorities  appear  not  to  support  the  adoption  of  such  a  mode.  In 
Regina  v.  Chorley,  12  Q.  B.  515  (E.  C.  L.  B.  vol.  64),  the  rule  was 
made  absolute  for  a  new  trial :  but  that  was  not  the  form  of  the  rule 
Nisi :  and  it  rather  appears  that  the  rule  absolute  was  drawn  up  inad- 
vertently. In  *Begina  v.  Leigh,  10  A.  &  E.  898  (E.  C.  L.  B.  p^g-- 
Yol.  37),(6)  a  new  trial  was  granted  after  a  verdict  for  the  defend-  ^ 
ants :  but  the  question  was  scarcely  discussed.  [Lord  Campbbll,  C 
J. — The  direct  mode  at  least  appears  to  be  the  best  when  the  question 
is  substantially  as  to  a  civil  right.]  At  any  rate,  the  new  trial  will  not 
be  granted  on  the  question  of  the  weight  of  evidence :  that  distinction  has 

(a)  The  earlier  part  of  the  argament  wai  heard  on  Thwndaj,  June  Sth,  before  Lord  CampbeUy 
C.  Jv  Coleridge  and  Cromptoni  Js. 
(6)  See  p.  40«. 
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been  pointed  oat  in  the  case  of  penal  actions  by  Lord  Ken  yon ;  Wilson 
V.  Rastall,  4  T.  B.  753,  758,  Galcraft  v.  Gibbs,  5  T.  R.  19,  20. 
[Joseph  Broumj  arnicas  Curiae,  mentioned  Hall  v.  Green,  9  Ezch.  247 .f 
GoLERiDGB,  J. — ^A  penal  action  may  have  been  thought  odious.]  In 
Bex  V.  Sutton,  5  B.  &  Ad.  52  (E.  G.  L.  B.  vol.  27),  the  Court  acted  on 
the  precedent  of  Bex  v.  Wandsworth,  1  B.  &;  Aid.  63,  by  suspending 
the  judgment,  and  refused  to  make  a  precedent  for  granting  a  new  trial 
after  an  acquittal.  Bex  v.  Bussell,  6  B.  &;  G.  566  (E.  C.  L.  B.  rol.  13), 
was  there  cited :  but  in  that  case  the  objection  that  a  new  trial  could 
not  be  granted  for  misdirection  was  not  taken.  Begina  v.  Chorley,  12 
Q.  B.  515  (E.  C.  L.  B.  vol.  64),  was  a  case  of  improper  reception  of 
evidence  and  misdirection.  [Lord  Campbell,  C.  J. — ^Yon  may  perhaps 
be  justified  in  contending  that  this  indictment  may  really  charge  an 
offence,  and  that  the  verdict  will  not  bind  any  right.] 

Secondly,  there  was  no  misdirection.  The  learned  Judge,  in  effect, 
and  almost  in  words,  left  the  case  to  the  jury  in  conformity  with  the 
language  of  the  judgment  in  Bex  v.  Tindall,  6  A.  &  E.  143,  152  (E.  C. 
L.  B.  vol.  83),  where,  upon  a  special  verdict  finding  that,  <«by  the 
defendant's  works,  the  harbour  is  in  some  extreme  cases  rendered  less 
secure,"  this  Court  held  "that  no  person  can  be  made  criminally 
responsible  for  *consequences  so  slight,  and  uncertain,  and  rare. 
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as  are  stated  by  this  verdict  to  result  from  the  works  of  the  de- 


fendants,'* and  ordered  a  verdict  of  Not  guilty  to  be  entered.  In  Hale 
De  Portibus,  ch.  7  (Hargrave's  Collection  of  Tracts,  p.  85),  it  is  said : 
« It  is  not  therefore  every  building  below  the  high-water  mark,  nor 
every  building  below  the  low-water  mark,  is  ipso  facto  in  law  a  nuisance. 
For  that  would  destroy  all  the  keys  that  are  in  all  the  ports  of  Eng- 
land. For  they  are  all  built  below  the  high-water  mark ;  for  otherwise 
vessels  could  not  come  at  them  to  unlade ;  and  some  are  built  below  the 
low-water  mark.  And  it  would  be  impossible  for  the  King  to  license 
the  building  of  a  new  wharf  or  key,  whereof  there  are  a  thousand 
instances,  if  ipso  facto  it  were  a  common  nuisance,  because  it  straitens 
the  port,  for  the  King  cannot  license  a  common  nuisance.  Nay,  in 
many  cases  it  is  an  advantage  to  a  port  to  keep  in  the  sea-water  from 
diffusing  at  large ;  and  the  water  may  flow  in  shallows,  where  it  is  im- 
possible for  vessels  to  ride.  Indeed,  where  the  soil  is  the  King's,  the 
building  below  the  high-water  mark  is  a  purpresture,  an  encroachment 
and  intrusion  upon  the  King's  soil,  which  he  may  either  demolish  or 
seize,  or  arent  at  his  pleasure ;  but  if  is  not  ipso  facto  a  common  nui- 
sance, unless  indeed  it  be  a  damage  to  the  port  and  navigation.  In  the 
case  therefore  of  building  within  the  extent  of  a  port  in  or  near  the 
water,  whether  it  be  a  nuisance  or  not  is  qusestio  facti,  and  to  be  deter- 
mined by  a  jury  upon  evidence,  and  not  qutestio  juris."  This  supports 
the  direction,  which  is  also  in  conformity  with  Begina  v.  Betts,  16  Q- 
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B.  1022  (E,  C.  L.  R.  vol.  71).(a)  The  question  here  was,  whether  thero 
was  a  material  obstruction ;  and  in  that  sense  only  can  the  jury  r^Qj^i^ 
*haye  understood  the  words  of  the  learned  Judge  when  he  spoke  ^ 

of  a  <«  nuisance."  They  cannot  have  supposed  that,  if  the  facts  showed 
what  amounted  really  to  a  nuisance,  commune  nocumentum,  the  defend- 
ant was  to  be  acquitted.  « It  would,"  to  use  the  words  of  Lord  Ten- 
terden,  in  Rex  v.  Russell,  6  B.  &  0.  566,  608  (E.  G.  L.  R.  vol.  18), 
<<  be  a  very  ill  compliment  to  juries  to  suppose  that  they  are  likely  to 
be  misled  by  such  accidental  expressions."  And  the  jury,  when  they 
found  that  the  embankment  was  a  «  nuisance,"  but  not  so  sufficiently 
to  render  the  defendant  criminally  liable,  must  have  meant  what,  in 
more  strict  language,  would  be  expressed  by  saying  thaljfthere  was  an 
obstruction,  but  not  one  sufficient  to  amount  to  a  nuisance. 

Thirdly,  the  verdict  was  justified  by  the  evidence.  (The  argument 
as  to  this  is  omitted.) 

G.  0.  Morgan^  contrd.. — This  prosecution  is  in  the  nature  of  a  pro- 
ceeding for  enforcing  a  civil  right.  [Lord  Campbell,  G.  J. — Do  you 
say  that,  if  a  man  were  indicted  for  keeping  up  an  offensive  manufac- 
tory, we  could  set  aside  a  verdict  of  Not  guilty  on  the  ground  of  its 
being  contrary  to  the  evidence  ?]  The  nearest  analogy  appears  to  be 
that  of  an  indictment  for  non-repair  of  a  high  road.     [Lord  Gampbell, 

C.  J. — That  is  very  much  in  the  nature  of  a  question  as  to  a  civil  right : 
the  fine  imposed  is  usually  nominal :  but  can  we  know  that  here  the 
conduct  of  the  defendant,  if  he  had  been  found  Guilty,  might  not  have 
been  such  as  to  demand  substantial  punishment  ?]  The  Court,  in  Re- 
gina  V.  Cricklade,(i)  made  ^absolute  a  rule  for  a  new  trial,  after  r^q^  a 
a  verdict  of  Not  guilty ;  Lord  Denman,  C.  J.,  saying,  that  a  pre-  ^ 
cedent  had  been  established  in  Regina  v.  Chorley,  12  Q.  B.  515  (E.  G. 
L.  R.  vol.  71).  [Crompton,  J. — In  Regina  v.  Chorley  there  was  no 
question  as  to  any  substantive  oifence ;  it  was  a  contest  between  the 
right  of  the  public  and  the  right  of  an  individual  to  a  footway.]  The 
Court  seems  to  have  considered  Regina  v,  Gricklade(()  to  be  a  criminal 
case  :  that  was  an  indictment  for  non-repair  of  a  road. 

There  is  a  clear  misdirection.    In  Rex  v.  Tindall,  6  A.  &  E.  143  (E. 

(a)  See  RegiDft  o.  Charleeworth,  16  Q.  B.  1012. 

(6)  The  Qaeen  v.  The  Inhabitants  of  Crioklade,  St  Bampson,  JannaT7  12, 1849.  This  was  an 
indictment  of  the  inhabitants  of  a  parish  for  non-repair  of  a  highway,  charged  as  a  pablio  car- 
riageway and  as  a  horse  and  pack  and  prime  waj :  to  which  defendants  pleaded  Not  guilty :  and, 
on  the  trial  (before  Piatt,  B.,  Wiltshire  Spr.  Ass.  1848),  a  rerdict  of  Not  guilty  was  found.  In 
Easter  Term  following,  Crowder  obtained  a  rule  Nisi  for  a  new  trisl  on  the  ground  of  misdirection, 
and  that  the  verdiot  was  against  the  weight  of  evidence.  J,  Grtentoood  and  Hodgea  now  showed 
cause,  contending  that  a  new  tfial  could  not  be  granted  after  a  verdict  for  defendants  in  a  crimi- 
nal case ;  at  any  rate,  not  on  these  grounds.  Croteder  was  heard  in  support  of  the  rule.  Soma 
of  the  authorities  in  the  text  were  referred  to.  The  Court  (Lord  Denman,  C.  J.,  Patteson,  Cole-* 
ridge,  and  Wightman,  Js.)  made  the  rule  absolute  as  to  the  counts  charging  a  horse  end  pack 
and  prime  way,  Lord  Denman,  C.  JL,  saying  that  a  precedent  had  been  established  in  Regina  v. 
Chorley.  12  Q.  B.  516 :  that  some  Judgment  must  be  given ;  and  that  the  Court  would  not  give  a 
judgment  which  it  saw  to  be  wrong.  For  the  proceedings  on  the  second  trial,  see  Regina  v.  Crick- 
lade,  14  Q.  B.  735. 
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G.  L.  B.  vol.  S3),  it  was  not  found  that  there  was  a  nnisance,  or  even 
an  obstruction :  the  case  decides  merely  that  there  may  be  acts  pro- 
ducing results  so  slight  as  not  to  amount  to  a  nuisance.  But  here  the 
Judge  asked  the  jury  if  the  facts  showed  a  material  nuisance,  and  told 
them  to  acquit  the  defendant  if  they  thought  the  nuisance  so  slight  that 
he  ought  not  to  be  made  criminally  liable  for  it.  But,  if  there  was  a 
nuisance  at  all,  the  defendant  should  have  been  found  Guilty :  there 
*Q^Q1  ^^'^^^^  ^^  ^  nuisance  so  slight  *a8  that  the  party  committing  it 
-^  is  not  to  be  held  criminally  liable,  though  there  may  be  an  ob- 
struction so  slight  as  not  to  create  a  nuisance.  It  was  once  thought 
that,  when  there  was  a  public  nuisance,  though  producing  a  private 
injury,  no  action  lay ;  Hubert  v.  Groves,  1  Esp.  N.  P.  C.  148.  The 
law,  however,  is  now  held  to  be  otherwise.(a)  There  actual  damage  to 
the  individual  must  be  shown  ;{b)  but,  in  the  case  of  a  public  indictment,  a 
nuisance  may  be  proved  to  exist  without  proof  that  any  one  has  actually 
been  annoyed.  Bex  v.  Bussell,  6  B.  &;  G.  566  (E.  G.  L.  B.  vol.  13),  which 
Has  been  referred  to,  was  overruled  in  Bex  v.  Ward,  4  A.  &  E.  384  (E.  C. 
L.  B.  vol.  81) ;  and  in  Begina  v.  Bandall,  Gar.  k  M.  496  (E.  G.  L.  B.  vol 
41),  Wightman,  J.,  ruled  accordingly.  [Lord  Gampbell,  G.  J. — ^Yes, 
as  to  the  doctrine  of  disproving  a  nuisance  by  mere  proof  that,  though 
public  injury  is  produced,  greater  public  benefit  is  produced.]  Begina 
V.  Betts,  16  Q.  B.  1022  (E.  C.  L.  B.  vol.  71),  is  rather  an  authority 
against  the  defendant :  the  jury  there  found  that  there  was  no  obstruc- 
tion :  had  they  found  any  obstruction,  the  verdict,  as  appears  from  the 
language  of  the  Judges,  would  have  been  entered  for  the  Grown. 

Lastly,  the  verdict  was  against  the  weight  of  evidence.  (The  argu- 
ment as  to  this  is  omitted.) 

Lord  Gampbbll,  G.  J. — ^I  am  of  opinion  that  this  rule  should  be 
discharged.  I  am  not  called  on  to  give  any  positive  opinion  as  to  the 
direction :  probably  it  could  not  be  said  to  be  a  misdirection,  though  I 
think  the  expression  is  not  felicitous.  Nor  need  I  decide  whether  the 
♦Q'^O!  ^^^^^^^  ^^  contrary  or  according  to  the  evidence.  ^The  ground 
^  of  my  decision  is,  that  this  is  a  criminal  proceeding,  and  that  the 
defendant  ought  not  to  be  twice  put  in  peril  for  the  same  cause.  That 
rests  upon  a  maxim  of  English  law  which  will,  I  hope,  always  be  held 
sacred.  I,  for  my  own  part,  reprobate  the  recent  speculations  as  to  the 
propriety  of  granting  a  new  trial  after  acquittals  for  felony  and  murder. 
If  there  be  an  improper  conviction,  it  should  be  set  aside ;  but  I  hope 
the  same  practice  will  never  prevail  in  the  case  of  an  acquittal.  When 
an  indictment  is  instituted  purely  to  raise  a  question  of  civil  right,  I 
agree  with  the  doctrine  which  I  find  established.  When  there  is  no 
serious  charge  of  an  offence,  it  has  been  customary  to  interfere  by  sua- 

(a)  See  Chichester  «.  LeUibridge,  Willes,  71. 

(6)  DohBon  V.  BlMkmore,  9  Q.  B.  991  (&  0.  L.  R.  toL  5S)  (soeemtoto  that  Tolvme). 
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pending  the  judgment  of  acquittal;  and  I  concur  with  Lord  Denman 
and^  his  colleague8(a)  in  holding  that  what  it  has  been  the  practice  to 
do  indirectly  should,  when  done,  be  done  directly.  But,  where  a  real 
oSfence  is  charged,  it  would  be  creating  a  dangerous  precedent  to  grant 
a  new  trial  after  an  acquittal.  I  do  not  know  where  we  should  stop. 
A  nuisance  may  be  created  by  exercising  an  unwholesome  trade,  by 
offensive  noises,  by  numerous  other  means ;  and  one  can  conceive  this 
going  so  far  as  to  produce  manslaughter  or  even  murder.  Here  a  grave 
offence  is  charged :  the  defendant  is  accused  of  having  obstructed  the 
navigation :  navigation  is  performed  by  both  ships  of  war  and  mer- 
chantmen. The  offence  may  be  most  serious.  Then,  does  the  verdict 
determine  a  civil  right  ?  No ;  for,  after  a  verdict  of  Not  guilty,  there 
may  be  to-morrow  another  indictment  preferred  by  the  same  party,  to 
which  the  present  acquittal  will  be  no  bar.  I  think,  therefore,  tliat  this  is 
not  within  the  class  of  cases  in  which  a  new  trial  ought  to  be  granted 
after  acquittal. 

^Coleridge,  J. — I  am  also  of  opinion  that  the  rule  should  be  r^qri 
discharged,  though  I  do  not  entirely  concur  in  the  reasoning  of  '- 
my  Lord :  and  yet,  as  he  words  his  opinion,  I  do  not  know  that  I  am 
prepared  to  differ  from  it.  I  rather  fear  the  consequences.  From  mere 
necessity,  and  from  the  requisitions  of  justice,  the  Courts  have  gradu- 
ally altered  the  practice  on  this  point.  When  a  proceeding,  though 
criminal  in  form,  was  in  substance  merely  civil,  they  began  with  sus- 
pending the  judgment :  and  then,  I  think  very  rightly  (I  may  say  so, 
though  I  was  myself  a  party  to  the  decision  (a) ),  the  Court  said  that 
they  would  do  directly  what  had  been  done  indirectly.  That,  I  appre- 
hend, was  not  decided  on  the  ground  of  any  distinction  between  misdi- 
rection and  a  verdict  contrary  to  evidence ;  for  the  Court,  according  to 
its  former  practice,  would,  I  conceive,  have  suspended  the  judgment 
equally  in  the  two  cases,  and  therefore  ought  equally  to  grant  a  new 
trial  in  each.  And  I  am  not  quite  sure  that  the  present  is  not  rather 
a  civil  than  a  criminal  case ;  and,  if  our  judgment  were  to  turn  exclu- 
sively upon  that  point,  I  might  reluctantly  feel  myself  obliged  to  differ 
from  my  Lord.  But  it  is  quite  consistent  with  holding  this  proceeding 
to  be  criminal  only  in  form,  to  hold  also  that  in  such  a  case  we  ought 
to  be  more  careful  how  we  set  aside  a  verdict  than  in  the  case  of  a  pro- 
ceeding civil  in  form  as  well  as  substance.  The  Court  ought  to  keep  in 
view  the  considerations  which  my  Lord  has  pointed  out,  and  to  act  with 
more  strictness.  We  therefore  ought  not,  in  such  a  case,  to  grant  a 
new  trial  for  misdirection,  unless  we  are  sure  that  the  direction  was  not 
only  inaccurate  but  *was  also  so  understood  by  the  jury  as  to  r^cQco 
lead  them  to  apply  a  wrong  test.  And  so  as  to  the  evidence :  ^ 
we  shall  grant  the  new  trial  if  the  verdict  is  perverse,  but  not  if  the 
evidence  is  merely  conflicting.    Here,  if  we  were  tied  to  the  actual 

(a)  Sm  ant^  p.  H7,  nolt  {}). 
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words,  I  should  find  it  diflScult  to  sustain  the  direction :  and  I  should 
be  sorry  to  have  it  thought  that  a  man  may  legally  commit  a  small 
offence.  But,  if  we  find  that  the  word  «  nuisance"  is  so  used  as  merely 
to  import  an  obstruction,  great  or  small,  I  should  not,  on  accoant  of 
the  inaccuracy  of  the  expression,  grant  a  new  trial.  And  I  think  it 
might  be  so  understood  here.  Then,  as  to  the  evidence.  Mr.  Morgan 
has  pointed  out  strong  grounds  for  questioning  the  result :  but  all  was 
before  the  jury.  In  substance,  the  verdict  is:  We  cannot  say  that 
something  has  not  been  done  which  makes  a  stoppage  in  the  water ;  but 
it  is  so  minute  as  not  to  be  a  practical  obstruction,  or  appreciably  dis- 
turb the  navigation.  If  you  do  not  so  understand  the  charge  and  the 
verdict,  you  make  the  Judge's  language  incorrect,  and  the  verdict  so 
absurd  that  the  Judge  must  have  interposed  and  have  told  the  jury  that 
this  was  not  what  he  asked.  Tou  must  suppose  that  this  was  what  he 
meant  and  they  understood. 

Erlb,  J. — I  have  nothing  to  add  beyond  saying  that  I  am  of  opinion 
there  is  not  sufficient  ground  shown  for  granting  a  new  trial. 

Crompton,  J. — I  am  of  the  same  opinion.  In  the  first  place,  I  am 
not  at  all  sure  that  the  case  is  brought  within  the  limits  within  which 
the  Court  grants  new  trials.  The  general  rule  is,  that  they  will  not 
^qf-o-i  ^^  8^  ^^^^^  ^^  acquittal.  This  rule  has  been  infringed  in  *some 
-^  few  cases  of  nonfeasance  and  of  civil  liability ;  but  we  should 
not  be  hasty  in  extending  this  exception  where  another  indictment  may 
be  immediately  preferred  and  no  right  is  bound.  No  doubt  can  he 
entertained  of  the  power  of  the  Court  to  interfere :  and,  had  there 
been  a  verdict  here  warranting  a  judgment  of  prostration,  very  good 
ground  might  be  shown  for  interfering.  But  here  it  is  an  acquittal. 
I  do  not  know  where  we  should  stop :  it  is  very  undesirable  to  extend 
the  practice.  In  this  particular  case,  it  would  be  very  wrong  of  us  to 
interfere.  Ko  doubt  it  is  desirable  that  the  law  should  not  be  understood 
to  be  as  Mr.  Morgan  understands  the  Judge  to  have  laid  it  down :  bat 
the  absurdity  of  such  a  result  makes  me  think  that  the  Judge  meant 
that  there  must  be  something  more  than  a  mere  mathematical  nuisance, 
such  as  would  be  produced  by  a  child's  building ;  something  amounting 
to  what  my  brother  Coleridge  calls  a  practical  obstruction.  So  under- 
stood, the  summing  up  is  right ;  on  the  other  understanding  it  was 
wrong.  The  only  doubt  on  my  mind  was,  whether  the  jury  might  not 
have  misunderstood  the  Judge.  If  they  used  the  words  in  the  sense 
attributed  to  them  by  Mr.  Morgan^  he  would  have  been  justified  in 
insisting  that  the  finding  was  for  the  Crown.  But  I  agree  entirely 
with  Lord  Tenterden's  language  in  the  passage  cited  from  Rex  v.  Bus- 
sell,  6  B.  &  C.  603  (E.  C.  L.  R.  vol.  18) :  it  is  most  dangerous  to  fish 
out  particular  words  where  the  material  sense  distinctly  appears  from 
the  whole  of  what  is  said.  Rule  dbcharged. 
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♦HUGHES  V.  HUMPHREYS.    June  12.  [*954 

Stat  5  A  0  W.  4,  e.  63,  i.  6,  abolishet  all  local  or  enstonary  measaresi  and  impoBes  a  penalty  on 
erery  person  who  shall  sell  by  any  denomination  or  measure  other  than  one  of  the  imperial 
measures,  or  some  multiple  or  aliquot  part  thereof. 

Held  that  this  applies  only  to  sale  by  measure  of  eapacityi  and  not  to  sale  by  weight  estimated  in 
pounds.  And  that  therefore  it  does  not  extend  to  sale  by  any  local  term  designating  a  giren 
number  of  pounds  weight.  As  to  sale  of  wheat  by  Welsh  hobbett,  it  appearing  by  evidence 
that  this  designated  168  lbs.  weight,  and  that  a  sale  by  hobbett  entitled  the  purchaser  to  so 
many  pounds  of  wheat 

Declaration  for  money  payable  by  defendant  to  plaintiff  for  goods 
0old  and  delivered  by  plaintiff  to  defendant,  and  on  accounts  stated 
between  tbem. 

Pleas. — 1.  Never  indebted.  2.  That,  before  action,  defendant  satisfied 
and  discharged  plaintiff's  claim  by  payment.  3.  That  the  said  accounts 
stated  were  stated  of  and  concerning  the  moneys  claimed  to  be  payable 
for  the  said  goods  sold  and  delivered  as  in  the  declaration  mentioned  and 
not  otherwise :  that  the  said  goods  so  sold  and  delivered  were  corn,  to  wit, 
wheat,  sold  and  delivered  within  Great  Britain ;  and  that  the  contract 
and  bargain  for  the  sale,  and  the  sale,  of  the  said  goods  were  made  by  a 
measure  and  weight  other  than  those,  or  either  of  them,  authorized  by  an 
Act  passed,  &c.  (5  &  6  W.  4,  c.  68,  '^  To  repeal  an  Act  of  the  4th  and  5th 
year  of  His  present  Majesty  relating  to  weights  and  measures,  and  to 
make  other  provisions  instead  thereof"),  or  by  any  multiple  or  aliquot 
part  thereof,  and  were  made,  to  wit,  by  the  hobbett,  contrary  to  the 
said  statute. 

The  plaintiff  joined  issue  on  these  pleas. 

On  the  trial,  before  Williams,  J.,  at  the  last  Flintshire  assizes,  it 
appeared  (a)  that  the  hobbett  is  a  Welsh  *measure ;  that  the  hob-  r^qr  c 
bett  of  wheat  contains  four  Welsh  pecks ;  that  each  Welsh  peck  *• 
contains  42  lbs.  weight,  and  therefore  the  hobbett  contains  168  lbs. 
weight ;  that  an  ordinary  sack  should  contain  six  Welsh  pecks,  that  is 
252  lbs.  weight,  or  a  hobbett  and  a  half.  That,  if  upon  weighing  the 
sack  it  is  found  to  contain  less  than  the  252  lbs.  weight,  wheat  is  added, 
to  make  up  that  weight ;  and,  if  the  sack  contains  less  than  252  lbs. 
weight,  wheat  to  the  amount  of  the  excess  in  weight  is  taken  out.  In 
the  present  case,  the  sale  was  made,  by  sample,  at  Rhyl  in  Flintshire,  at 
80  much  per  hobbett ;  and  the  wheat  was  delivered  in  sacks  of  the  ordi- 
nary kind.  Upon  this  evidence,  the  learned  Judge  directed  a  verdict 
for  the  defendant  on  the  third  issue :  and  a  verdict  was  found  for  the 
plaiptiff  on  the  other  issues ;  leave  being  reserved  to  move  to  enter  a 
verdict  for  the  plaintiff  on  the  third  issue. 

(a)  A  case  of  Lloyd  «.  Humphreys,  an  action  brought  in  the  Exchequer,  was  tried  at  the  same 
Assises  before  Williams,  J.  The  circumstances  of  the  two  cases  being  identical,  it  was  agreed 
by  counsel  that  the  proceedings  in  Lloyd  o.  Humphreys  should  be  considered  as  having  taken 
place  also  in  Hughes  v.  Humphreys.  The  same  assumption  was,  therefore,  made  in  the  preseni 
argumenL 
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In  last  Easter  Term,  E,  Beavan  obtained  a  rule  Nisi  for  entering  a 
verdict  for  the  plaintiff  on  the  third  issue,  or  for  a  new  trial. 

TTebiy  and  (7.  Milward  now  showed  cause. — The  sale  was  a  violation 
of  Stat.  5  &  6  W.  4,  c.  63.  Sect.  6,  after  abolishing  '^  the  measure  called 
the  Winchester  bushel,"  "  and  all  local  or  customary  measures,"  enacts 
that  '^  every  person  who  shall  sell,  by  any  denomination  of  measure 
other  than  one  of  the  imperial  measures,  or  some  multiple  or  some  aliquot 
part,  such  as  half,  the  quarter,  the  eighth,  the  sixteenth,  or  the  thirty- 
second  parts  thereof,  shall,  on  conviction,  be  liable  to  a  penalty  not 
exceeding  the  sum  of  forty  shillings  for  every  such  sale :  provided  always, 
that  nothing  herein  contained  shall  prevent  the  sale  of  any  articles  in 
*Q^f)1  ^^^  vessel,  where  ^such  vessel  is  not  represented  as  containing 

^  any  amount  of  imperial  measure,  or  of  any  fi^ed,  local,  or  cus- 
tomary measure  heretofore  in  use."    It  will  be  contended,  in  support 
of  the  rule,  that  a  hobbett  appears,  upon  the  evidence,  to  be  a  measure 
of  weight  and  not  of  capacity.     It  is  important,  however,  to   trace 
the  history  of  the  law.     Stat.  22  G.  2,  c.  8,  s.  2,  imposes  a  penalty  for 
selling  any  sort  of  com  usually  sold  by  the  bushel  by  any  other  bushel 
or  measure  than  the  Winchester  measure,  containing  eight  gallons  to  the 
bushel.     In  Rex  v.  Major,  4  T.  R.  750,  and  Rex  v.  Arnold,  6  T.  R.  353, 
it  was  held  that  this  law  and  the  subsequent  statute,  22  &  23  0.  2,  e. 
12,  s.  2,  adding  to  the  pecuniary  penalty  enforced  by  the  former  Act 
the  forfeiture  of  the  corn  sold,  were  still  in  force,  and  a  conviction  for 
the  penalty  and  forfeiture  good,  though  it  was  suggested  in  the  former 
case  that  later  statutes  had  incidentally  sanctioned  the  use  of  other 
measures.     In  Tyson  t;.  Thomas,  M'Glel.  k  T.  119,t  it  was  held  that  an 
action  could  not  be  maintained  upon  a  contract  to  sell  by  the  hobbett 
[Lord  Campbell,  C.  J. — It  there  appeared,  on  the  evidence,  that  a  hob- 
bett consisted  of  four  pecks,  of  twenty-one  quarts  each :  here  the  evidmice 
is  that  the  word  designates  a  certain  weight  estimated  in  pounds.]    The 
contract  is  completed  in  the  market :  the  evidence  certainly  went  so  far 
as  to  show  that  it  was  usually  understood  that  the  measure  would  answer 
to  a  certain  weight.    [Lord  Campbell,  C.  J. — It  might,  perhaps,  be  a 
measure  of  capacity,  if  the  evidence  showed  no  more  than  a  collateral 
warranty  that  it  should  weigh  so  much.]     The  evidence  fell  short  even 
of  that.     In  Owens  v,  Denton,  1  0.  M.  &  R.  711,t  also,  a  sale  by  hob- 
^Q---,  bett  was  held  to  be  illegal.     [Lord  *Campbell,  C.  J. — ^It  was 

^  there  assumed  that  the  hobbett  was  a  measure  of  capacity.]  The 
policy  of  the  Legislature  has  been  to  discourage  the  use  of  local 
measures.  Soon  after  the  decision  of  Tyson  v.  Thomas,  stat.  5  6.  4,  c 
74,  came  in  force.(a)  That  statute,  by  sect.  23,  repealed  (among  many 
others)  the  two  Acts  of  C.  2,  already  mentioned,  so  far  as  related  to 
establishing  standard  weights  and  measures ;  and  enacted,  by  sect  15, 

(tt)  Sects.  15  and  23  were,  by  stat  5  G.  4,  o.  74,  to  come  in  force  on  1st  May,  1835;  bat  tbe 
time  was  postponed  to  1st  Janiuuj,  1828,  by  stat  8  G.  4,  e.  12,  s.  1. 
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that  ^^  all  contracts,  bargains,  sales,  and  dealings'*  for  any  work,  &c.,  or 
*'  for  any  goods,  wares,  merchandise,  or  other  thing  to  be  sold,  delivered, 
done,  or  agreed  for  by  weight  or  measure,  where  no  special  agreement 
shall  be  made  to  the  contrary,  shall  be  deemed,  taken,  and  constmed  to 
be  made  and  had  according  to  the  standard  weights  and  measures  ascer- 
tained by  this  Act ;  and  in  all  cases  where  any  special  agreement  shall 
be  made,  with  reference  to  any  weight  or  measure  established  by  local 
custom,  the  ratio  or  proportion  which  every  such  local  weight  or  measure 
shall  bear  to  any  of  the  Said  standard  weights  or  measures  shall  be 
expressed,  declared,  and  specified  in  such  agreement,  or  otherwise  such 
agreement  shall  be  null  and  void.'*  Under  that  Act  Lord  Tenterden 
thought  that  a  sale  even  by  the  Winchester  bushel,  not  specifying  its 
proportion  to  the  standard  weights,  was  bad ;  Watts  v.  Friend,  10.  B.  k, 
C.  446  (E.  C.  L.  R.  vol.  21).  [Lord  Campbell,  C.  J.— But  the  sale 
here,  however  worded,  was  at  so  much  per  pound,  avoirdupois.]  The 
same  argument  might  be  applied  to  sales  by  the  Winchester  bushel, 
which  was  always  understood  to  contain  70  lbs.  *[Crompton,  J.  rmoKo 
— ^You  could  not  have  insisted  on  70  lbs.  weight  of  corn.  Lord  ^ 
Campbell,  C.  J. — Whereas  here  the  bargain  was  for  so  many  times  168 
lbs.,  which  were  insisted  upon.  Does  stat.  5  &  6  W.  4,  c.  64,  s.  6,  do 
more  than  prescribe  that,  where  you  do  sell  by  measure,  it  must  be  by 
the  imperial  measure  ?]  In  Bex  v.  Arnold,  5  T.  R.  853,  the  conviction, , 
which  was  sustained,  stated  that  the  party  ^^  did  unlawfully  buy  of  and 
from,*'  &c.,  ^^  a  certain  quantity  of  wheat  containing  divers,  to  wit,  fifteen 
bushels,  in  a  difierent  manner  than  by  any  bushel  or  measure  agreeable 
to  the  standard"  ^'  commonly  called  the  Winchester  measure.**  It  was 
not  alleged  that  the  sale  was  by  capacity :  the  conviction  would  have 
been  proved  by  a  sale  by  wcight.(a)  Sect.  21  of  stat.  5  &  6  W.  4,  c. 
63,  avoids  all  contracts  made  by  ^^  any  weight  or  measure  other  than 
those  authorized  by  this  Act,  or  some  aliquot  part  thereof,*'  and  imposes 
a  penalty  for  the  use  of  such  weight  or  measure. 

Joieph  Broton  and  Coxon^  contri,  were  not  called  upon. 

Lord  Campbell,  C.  J. — I  am  clearly  of  opinion  that  this  objection 
cannot  be  supported.  It  is  no  ground  for  the  objection  that  a  particular 
measure  is  named ;  for  the  statutes  referred  to,  on  which  the  decisions 
have  taken  place,  were  to  the  efiect  only  that  when  the  sale  was  by 
measure  this  should  be  by  measure  of  a  particular  *sort.  There  r^qrQ 
is  nothing  to  indicate  that,  when  the  sale  was  by  weight,  the  ^ 
designation  of  a  given  weight  by  a  local  measure  was  illegal.  If,  how- 
ever, this  was  really  a  sale  by  measure  of  capacity  it  would  be  contrary 
to  the  Act.  And  the  question  therefore  comes  to  be.  Was  it  a  sale  by 
measure  or  a  sale  by  weight  in  pounds  ?     Now,  according  to  the  evidence, 

(a)  C.  Milieard  also  mentioned  tbat  the  oooTiotion  in  Rex  v.  Major,  4  T.  R.  750,  ie  to  be  foand 
in  0  Wentw.  PI.  23.  It  states  that  the  party  bought  "  forty  bnshels  of  wheat  ungroand  by  another 
and  different  bnshcl  and  nieasore  than"  the  Winchester  measure. 
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when  jou  buy  by  hobbett  yon  buy,  not  dimensions,  bnt  avoirdnpois 
pounds ;  and  the  contract  is  not  fulfilled  unless  that  weight  is  made  up: 
it  is  therefore  a  sale  of  so  many  times  168  lbs.,  which  is  a  sale  by  weight, 
and  no  infringement  of  stat.  5  &  6  W.  4,  c.  63,  or  of  any  other  Act. 

Coleridge,  J.,  concurred. 

Erle,  J. — It  is  clearly  a  sale  by  the  pound,  the  hobbett  being  a  giyea 
multiple  of  a  pound. 

Crompton,  J,,  concurred.  Rule  absolate.(a) 

(a)  See  Jonet  v.  Oaee  10  Bxch.  lltf.f 


*9601         *^®  QUEEN  v.  The  Inhabitants  of  EARDISLAND. 
■'  JuTie  14. 

Jnatieee  having,  under  etat  5  A  6  W.  4,  o.  60,  a.  05,  ordered  a  bill  to  be  preferred  at  the  aasitet 

against  the  inhabitante  of  a  {Murish,  for  non-repair  of  a  highway,  tlie  pnweentor  removed  the 

case  by  certiorari  into  this  Coart;  and  it  was  tried  on  the  Kisi  Prins  side  at  the  assises;  and  a 

Terdict  was  given  for  the  Crown. 
Held  that  the  proseeator  was  entitled  to  costs,  though  the  proTiM>  in  the  seetion  speaks  only  of 

remoTal  by  a  defendants 
And  that  a  Judge's  order,  directing  the  costs  to  be  paid  out  of  *'  the  rate  made  and  leyied"  ia 

the  parish  according  to  the  statute,  was  not  for  that  reason  bad. 
The  order  did  not  name  the  amount  of  costs.    Held,  on  motion  to  set  the  order  aside,  that  it  was 

nevertheless  good. 
A  side  bar  rule  was  obtained  for  the  coroner  and  attorney  of  this  Court  to  tax  the  amount   Held 

proper,  by  Lord  Campbell,  C.  J.,  and  Erie,  J.,  dissentiente  Crompton,  J. 

This  was  an  indictment  preferred  against  the  inhabitants  of  the  parish 
of  Eardisland  in  Herefordshire,  under  stat.  5  &  6  W.  4,  c.  50,  s.  95. 
The  bill  was  found  at  the  Herefordshire  assizes :  and  the  prosecutor 
removed  the  indictment  into  this  Court  by  certiorari ;  and  the  case  was 
tried  on  the  Nisi  Prius  side,  at  the  last  Herefordshire;  assizes,  before 
Wightman,  J. ;  when  a  verdict  was  found  for  the  Crown.  The  learned 
Judge  endorsed  upon  the  Nisi  Prius  record  an  order :  "  that  the  costs 
of  this  prosecution  be  paid  out  of  the  rate  made  and  levied  in  the  parish 
of  Eardisland  in  pursuance  of  the  statute  5th  and  6th  William  4th, 
cnapter  50."  In  last  Term  a  side  bar  rule  was  made,  that  it  should  be 
referred  to  the  coroner  and  attorney  of  this  Court  to  tax  the  said  costs. 
In  this  Term,(a) 

Whateley  moved  for  a  rule  to  show  cause  why  the  order  of  the  Judge 
and  the  side  bar  rule  should  not  be  set  aside. 

First,  the  Judge  had  no  power  to  make  this  order.  Sect.  95,  under 
*Qfin  ^^'^^  ^^  ^®  supposed  to  be  made,  '''authorizes  defendants  only  to 
^  remove  by  certiorari :  here  the  removal  was  by  the  proseeator. 
[Coleridge,  J. — The  clause  authorizing  a  defendant  to  remove  may 
have  been  considered  necessary  in  consequence  of  the  certiorari  having 
been  taken  away :  (6)  but  the  Crown  would  not  be  within  the  prohibition.] 

(^)  May  27th. 

(6)  Sect.  107.    See  Regina  v.  Sandon,  ante,  p.  647. 


8  ELLIS  &  BLACKBURN.    Q.  B.  961 

The  prosecator  therefore  removes  at  common  law,  and  cannot  have  the 
statutable  costs.  [Coleridge,  J.,  referred  to  Begina  v,  Pembridge,  3 
Q.  B.  901  (E.  C.  L.  R.  vol.  43).]  That  was  a  case  where  the  Judge 
certified  that  the  defence  was  frivolous,  under  sect.  98. 

Secondly,  the  order  of  the  Judge  is  bad,  for  not  naming  the  amount 
of  the  costs ;  Regina  v.  Clark,  5  Q.  B.  887  (E.  C.  L.  R.  vol.  48),  Re- 
gina  V.  Watford,  4  D.  &  L.  593. 

Thirdly,  the  order  directs  the  costs  to  be  paid  out  of  « the  rate  made 
and  levied  in  the  parish :"  there  may  have  been  no  such  rate :  the  order 
should  be  for  payment  out  of  a  rate  to  be  made ;  that  must  have  been 
the  meaning  of  this  section. 

CoLERiDOB,  J. — That  fault,  if  it  be  one,  will  do  you  no  harm.  There 
is  nothing  in  your  first  and  third  points  :  on  the  second  you  may  take 
a  rule  Nisi. 

Erle  and  Crohpton,  Js.,  concurred. 
(No  fourth  Judge  was  present.) 

Rule  Nisi  accordingly. 
Keating  and  J.  Gray  now  showed  cause. — Regina  t;.  Clark  is  in- 
applicable. There  the  indictment  was  ^preferred  at  the  Assizes  in  r^rof^o 
the  first  instance,  and  tried  by  the  Judge  sitting  on  the  criminal  ^ 
side.  The  Judge  there  sits  in  banc ;  and  what  he,  when  acting  as  a 
Court  of  oyer  and  terminer,  does  not  do  cannot  be  done  at  all.  In  that 
case,  too,  the  commission  of  the  Judge  had  expired,  and  the  Court  had 
ceased  to  exist  for  nearly  two  years  before  the  application.  The  order 
of  the  Judge  here  is  no  more  uncertain  than  an  award  which  directs  the 
costs  to  be  paid  by  one  of  the  parties,  but  leaves  it  to  the  officer  of  the 
Court  to  tax  the  amount.  [Lord  Campbell,  C.  J. — The  officer  of  the 
Court  of  Quarter  Sessions  taxes,  where  they  order  costs.  Crompton, 
J. — In  2  Nol.  P.  L.  674  (4th  ed.)  it  is  said  :  "  where  the  Court  of  Quar- 
ter Sessions  gives  costs  to  the  party  appealing  against  a  rate,  it  should 
ascertain  the  precise  amount,  for  if  their  order  directs,  that  <  the  costs 
of  the  appeal  shall  be  taxed  by  the  clerk  of  the  peace,'  it  is  bad  as  to 
that  particular."]  That  Court  is  in  the  same  position  as  the  Judge  of 
oyer  and  terminer.  But  when  the  case  is  tried  at  Nisi  Prius,  having  been 
removed  into  this  Court,  the  ordinary  rules  of  Nisi  Prius  cases  are 
applicable.  The  Judge  at  Nisi  Prius  has  no  taxing  officer.  In  Regina 
V.  Watford,  the  order  was  held  bad  for  not  specifying  the  fund  from 
which  the  payment  was  to  be  made.  The  function  of  the  Judge  who 
tries  the  case  is,  to  see  that  the  case  falls  within  sect.  95,  whether  the 
road  is  really  a  highway,  whether  the  prosecution  has  been  ordered  by 
justices,  and  the  like.  He  is  then  to  order  that  costs  be  paid  by  the  de- 
fendant. [Lord  Campbell,  C.  J. — That  may  perhaps  be  all  that  the 
actual  words  of  the  section  require :  but  the  authorities  show  *that,  r^eo^n 
in  at  least  some  cases,  the  Judge  has  to  do  more.]  Not  where  ^ 
the  trial  is  at  Nisi  Prius.  [Lord  Campbell,  C.  J. — Regina  v.  Clark, 
5  Q.  B.  887  (E.  G.  L.  R.  vol.  48),  was  certainly  not  a  case  at  Nisi  Prius ; 
VOL.  in. — 74 


968  BEOINA  v.  EARDISLAND.    T.  T.  1854. 

M         ■■  ■  ■   ■        ^^^^^m^^JLm 

but  Begins  v,  Watford,  4  D.  &  L.  698,  was.  But  the  Master  of  the  Grown 
office,  Mr.  Robinson,  informs  us  that  the  practice  has  been  in  conformity 
with  what  has  been  done  here.] 

Whateley  and  Skinner^  contri. — Sect.  95  confers  a  very  special  power 
on  the  Judge.  It  is  admitted,  on  the  other  side,  that  the  amount  most 
be  ascertained  both  by  the  Court  of  Quarter  Sessions  and  by  the  Judge 
of  oyer  and  terminer.  [Erlb,  J. — The  95th  section  contemplates  three 
tribunals :  first,  the  Judge  of  oyer  and  terminer  (improperly  called  Judge 
of  Assize) ;  secondly,  the  Quarter  Sessions ;  thirdly,  by  the  proviso,  this 
Court,  upon  a  removal  from  Quarter  Sessions  by  the  defendants. 
Crompton,  J. — The  effect  of  the  proviso  rather  seems  to  me  to  be  to 
put  the  Judge  at  Nisi  Prius,  in  this  respect,  on  a  footing  with  the  Judge 
of  oyer  and  terminer :  I  do  not  think  it  has  anything  to  do  with  this 
Court,  so  far  as  the  costs  are  concerned.]  Each  of  the  three  tribunals 
has  the  same  means  of  taxing  the  amount.  It  is  said  that  the  Judge 
has  no  taxing  officer:  why  should  he  not  employ  the  clerk  of  assize  to 
tax  ?  Begina  v.  Clark  is  in  point.  [Lord  Campbell,  C.  J. — That  case 
shows  only  that  a  mandamus  would  not  issue  to  command  the  payment 
of  a  sum  not  ascertained.]  Patteson,  J.,  there  says :  <<  when  the  leps* 
lature  says  that  the  Judge  shall  direct  the  costs  to  be  paid,  the  meaning 
must  be  that  he  should  ascertain  the  amount,  either  by  himself,  or  his 
*Q(\dl  officer,  *or  some  one  whose  advice  he  may  take."  Begina  r. 
-^  Watford  is  also  an  authority  in  favour  of  the  rule,  though  not  a 
very  strong  one ;  for  the  objection  which  there  most  weighed  with  the 
Judge  was  not  that  now  insisted  upon.  The  order  for  costs,  when  made, 
is  the  order  of  the  Judge,  not  of  this  Court.  The  question  is  whethef 
the  order,  as  it  stands,  is  good  or  bad :  and  it  is  bad  for  its  generality, 
and  cannot  be  aided  by  an  act  of  this  Court  in  banc. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  rule  should  be  diB* 
charged.  It  seeks  to  disturb  a  practice  which,  as  our  officer  certifies  to 
us,  in  the  usual  practice,  and  which  is  certainly  a  most  convenient  one. 
It  is  clear  that  justice  may  be  done  in  this  way  better  than  in  the  way 
suggested  by  the  party  impugning  it.  Still  we  must  alter  the  practice, 
if  we  are  bound  to  do  so  by  the  words  of  the  statute.  But  I  think  W9 
are  not  so  bound.  The  order  of  the  Judge  follows  the  statute  ipsissi-* 
mis  verbis,  and  is  unimpeachable,  whether  what  has  been  done  by  the 
side  bar  rule  be  right  or  wrong.  But  I  think  that  the  side  bar  rale  is 
right,  and  that  the  costs  ought  to  be  taxed  by  the  officer,  who  should  in- 
clude the  costs  which  have  been  incurred  subsequently  to  the  assizes. 
The  record  is  brought  here  by  certiorari,  and  has  become  a  record  of 
the  Court  of  Queen's  Bench.  We  are  to  give  our  judgment  upon  it, 
and  are  invested  with  power  to  estimate  the  amount  of  costs.  My 
brother  Erie  has  shown  that  the  95th  section  contemplates  three  triba- 
nals,  the  sessions,  the  Court  of  oyer  and  terminer,  and  the  Judge  vho 
at  Nisi  Prius  tries  the  cases  on  the  record  of  this  Court.     This  is  the 
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*third  case :  and,  upon  a  fair  interpretation  of  the  Act,  the  Judge  r^eq/^^ 
at  Nisi  Prius  is  to  make  an  order  which  is  to  be  carried  into  effect  ^ 
by  our  officer  ascertaining  the  amount  of  costs  down  to  the  time  at  which 
the  last  costs  are  incurred,  I  cannot  find  that  in  so  deciding  I  am  act- 
ing against  the  authority  of  any  case.  I  approve  of  the  decision  in 
Regina  v.  Clark,  5  Q.  B.  887  (E.  C.  L.  R.  yol.  48) :  no  mandamus  can 
go  commanding  the  payment  of  an  indefinite  sum.  Regina  v.  Watford, 
4  D.  &  L.  593,  was  decided  on  the  ground  that  the  order  was  bad  for 
not  ascertaining  the  fund  from  which  the  payment  was  to  be  made  ;  and 
on  that  ground  alone. 

Erls,  J. — I  also  am  of  opinion  that  the  rule  should  be  discharged. 
The  95th  section  in  the  first  place  provides  two  tribunals.  One  of 
these  is  called  «the  next  assizes;"  and  afterwards  the  words  are  <<the 
Judge  of  assize  before  whom  the  said  indictment  is  tried:"  but  the 
Judge  who  tries  an  indictment  sits,  not  under  a  commission  of  assize, 
but  under  a  commission  of  oyer  and  terminer ;  so  the  Court  of  oyQr 
and  terminer  must  be  the  tribunal  meant.  The  other  is  the  Court  of 
Quarter  Sessions.  In  these  two  cases,  it  has  been  held  that  the  order 
for  payment  of  costs  must  specify  the  amount.  This  is  a  third  tribunal, 
contemplated  in  the  proviso  at  the  end  of  the  section ;  and  the  Judge 
has  here  not  specified  the  amount.  So  that  the  question  is,  whether 
there  be  a  distinction  in  this  respect  between  the  two  tribunals  first 
named  and  that  contemplated  under  the  proviso  authorizing  a  removal 
to  this  Court.  Now  there  is  good  reason  why  the  Commissioner  of 
^oyer  and  terminer  who  tries  the  case,  or  the  Quarter  Sessions,  r:,eq/»n 
should  fix  the  amount.  In  each  of  these  two  cases  the  tribunal  '- 
which  tries  has  full  power  finally  to  dispose  of  the  case.  On  judgment 
being  there  pronounced,  the  record  has  finished  its  office  and  the  prose- 
cution is  at  an  end.  With  reason,  therefore,  those  tribunals  are 
intrusted  with  the  duty  of  ascertaining  the  amount,  and  cannot  hand 
this  duty  over  to  an  inferior  officer.  It  is  not  supposed  that  the  Judge 
of  Quarter  Sessions  ascertain  the  amount  themselves :  they  adopt  the 
act  of  their  officer ;  but  this  makes  it  (requisite  that  the  adoption  should 
take  place  before  their  duty  is  at  an  end.  But  is  this  reasoning  appli-* 
cable  to  a  case  removed  by  certiorari  ?  Suppose  the  case  were  tried  at 
bar ;  there  is  there  no  Judge  of  assize ;  yet  the  costs  could  be  given 
and  estimated ;  for  I  presume  it  will  not  be  contended  that  a  party,  by 
removing  to  this  Court,  loses  his  right  to  costs.  Now,  when  a  trial  is 
at  bar,  our  officer  is  ordered  to  tax  the  costs.  Then  also,  by  the  course 
of  practice  in  the  case  of  trials  at  Nisi  Prius,  the  Court  orders  its  officer 
to  tax ;  the  practice  in  this  respect  does  not  differ,  whether  the  trial  be 
at  Nisi  Prius  or  at  bar.  But  it  is  said  that  the  Judge  at  Nisi  Prius  is 
in  the  same  position  as  what  is  called  «the  Judge  of  assize,"  meaning 
the  Judge  of  oyer  and  terminer.  That,  I  think,  is  wrong.  The  Judg9 
at  Nisi  Prius  tries  for  this  Court ;  and  the  analogy  of  a  trial  at  bar 
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applies :  it  is  clear  that  he  cannot  ascertain  the  costs ;  for  the  record 
must  be  returned  to  the  Grown  ofiSce,  so  that  all  the  costs  do  not  fall 
under  the  notice  of  the  Judge  at  Nisi  Prius.     If,  in  any  case,  be  caa 
ascertain  them  all,  still  I  see  nothing  to  show  that  he  must :  and  I 
think  the  ordinary  practice  may  prevail,  and  that  he  may  adopt 
sub  silentio  the  act  of  the  officer.    The  trial  at  Nisi  Prius  takes 
place  subject  to  the  contingency  of  a  new  trial  being  ordered  by  this 
Court,  in  which  case  the  order  of  the  Judge  would  fall  to  the  ground. 
It  seems  to  me  that  the  prosecutor  has  here  followed  the  right  course. 
Crompton,  J. — I  agree  that  there  is  no  reason  for  setting  aside  the 
Judge's  order,  which  may  be  the  foundation  for  a  subsequent  order. 
But  I  think  that,  under  this  proceeding,  the  prosecutor  cannot  get  his 
costs,  and  that  some  further  step  is  wanted.    But,  as  at  present  advised, 
I  do  not  think  this  the  proper  mode  for  obtaining  these  costs.     I  think 
this  Court  has  nothing  to  do  with  the  matter.     Upon  the  decisions,  it 
i^eems  clear  that  the  Judge  who  tries  is  to  settle  the  amount.     The 
effect  of  the  side  bar  rule  is  to  delegate  the  authority  of  this  Court  to 
its  officer ;  and,  after  he  has  taxed,  if  the  amount  is  not  paid,  an  attach- 
ment may  go :  so  that  the  Judge  who  orders  the  payment  really  does 
nothing  as  to  the  amount.    Now,  according  to  the  very  words  of  Mr. 
Justice  Patteson,  which  have  been  cited,  <<  when  the  Legislature  says 
that  the  Judge  shall  order  the  costs  to  be  paid,  the  meaning  must  be 
that  he  shall  ascertain  the  amount  either  by  himself,  or  his  officer,  or 
some  one  whose  advice  he  may  take,  "(a)    But  by  the  proposed  proceed- 
ing we  shall  take  this  away  from  the  Judge.     It  seems  to  me  that  the 
party  who  tries  is  the  party  ultimately  to  say  what  is  to  be  paid.    It 
is  admitted  that  this  is  so  when  the  trial  is  at  Quarter  Sessions  or  before 
a  Judge  of  oyer  and  terminer.     Suppose  the  Judge  at  Nisi  Prius  is  not 
^q^Q^  a  member  of  this  Court :  if  we  direct  *our  officer  to  ascertain  the 
^  amount,  we  withdraw  the  question  of  amount  entirely  from  the 
Judge.     It  is  not  contended  that  the  Judge  at  Nisi  Prius  cannot  fix  the 
amount :  and  suppose  he  chooses  to  do  so,  by  getting  assistance,  and 
giving  the  sanction  of  his  name  to  the  ascertained  amount :  can  we  say 
that  he  is  wrong  ?     The  Judge  may  not  agree  to  the  amount  which  the 
officer  fixes :  but  we  are  taking  from  him  the  power  of  exercising  his 
judgment  on  the  amount,  which  it  seems  clear  to  me  that  he  ought  in 
have.     I  think,  therefore,  that  we  have^othing  to  do  with  the  matter, 
and  that  the  side  bar  rule  is  wrong.     A  difficulty  is  suggested,  that 
costs  may  be  incurred  in  respect  of  what  takes  place  after  the  assizes. 
I  do  not  see  the  difficulty :  the  Judge  need  not  ascertain  the  amount 
while  he  is  sitting  at  Nisi  Prius,  but  may  do  so  after  ail  the  proceedings 
are  brought  to  an  end.     It  is  said  that  the  95th  section  contemplates 
three  tribunals.     I  think  that  makes  no  difference.     The  proviso  at  the 
end  of  the  section  enables  a  defendant  to  remove  from  the  Quarter 

(a)  5  a  B.  894  (E.  C.  L.  B.  yoL  48). 
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Sessions :  a  little  while  ago  there  was  a  donht  whether  he  could  remove 
from  the  Assizes ;  but  the  doubt  did  not  prevail.(a)  But  I  think  the 
effect  of  the  proviso  is  only  to  put  the  Judge  at  Nisi  Prius  into  the 
position  of  the  Judge  of  oyer  and  terminer.  To.  grant  this  side  bar 
rule  is  as  much  as  to  say  that  this  Court  could  order  the  payment  of  the 
costs.  But  we  cannot  say  whether  the  requisites  of  the  section  were 
complied  with,  as  for  instance,  whether  the  liability  was  in  dispute.  It 
seems  to  me,  therefore,  that  this  course,  though  a  convenient  one,  is 
not  the  proper  one.  If  the  question  were  new,  I  should  be  more  ready 
to  put  a  liberal  interpretation  on  the  section. 

♦Lord  Campbell,  C.  J.,  added :  I  wish  to  say  (not  by  way  of  rn^Qon 
reply  to  my  brother  Crompton,  but  by  way  of  explanation)  that  '- 
I  think  the  Judge  after  granting  the  order  at  Nisi  Prius  is  functus 
officio ;  and  I  think  that  he  is  to  grant  the  order  in  this  form ;  and  then 
the  only  mode  of  carrying  it  out  is  by  a  side  bar  rule. 

Crompton,  J. — The  Judge  who  tried  the  case  will  then  have  no 
opportunity  of  dissenting  from  the  taxation  of  the  officer  of  this  Court. 
.   (No  fourth  Judge  was  present.)  Bule  discharged. 

(a)  Regina  «.  Sandon,  ante,  p.  647. 


VIDI  V.  SMITH  and  Another.    June  15. 

Pending  an  aetion  for  infHngement  of  a  patent  for  an  indention,  plaintiff  obtained,  nnder  The 
Patent  Law  Amendment  Act,  1852,  a  rule  Nisi  that  defendant  ahoald  render  on  oaUi  an 
account  of  the  sale  of  the  articles  (alleged  to  be  pirated)  sold  before  the  action,  and  of  the  profit 
made  therefrom :  and  keep  an  account  of  the  articles  to  be  sold  and  of  the  profits  therefrom ; 
and  that  plaintiff  might  inspect  the  defendant's  boolcs.  The  rale  was  drawn  up  on  an  affidavit 
that  plaintiff  had  the  patent,  and  that  defendant  had  infringed  it,  after  notice.  Cause  being 
shown, 

Held :  that  no  retrospeotiTC  account  of  profits  made  by  sales  before  the  action  ought  to  be  ordered 
before  final  judgment  And  that  the  inspection  mentioned  in  sect  42  of  The  Patent  Law  Amend* 
ment  Act,  1852,  was  an  inspection  of  the  articles,  and  not  of  the  books.  And  so  much  of  the  rule 
was  dincharged. 

But,  held  that  the  Court  had  jurisdiction  to  order  an  account  to  be  kept  in  future,  though  no 
injunction  was  asked  for,  it  appearing  that  there  was  a  prim&  facie  case  of  infringement:  and 
the  Court  ordered  that  the  rule  should  be  absolute  for  such  an  account  on  condition  that 
plaintiff  elected  not  to  claim  damages  at  the  trial,  and  undertook,  if  he  failed  in  the  action,  to 
paj  defendant  the  expense  of  keeping  the  account  so  ordered. 

Grove,  in  this  Term,  obtained  a  rule  calling  on  the  defendants  in 
this  cause  to  show  cause  why,  <<  within  four  days  after  service  of  the 
rule  absolute  to  be  made  herein,  they  should  not  deliver  to  the  plaintiff's 
attorney  an  account  in  writing,  verified  by  affidavit,  of  all  the  r^nir/v 
^metallic  barometers,  called  or  known  as  Bourdon's,  or  Bourdon  ^ 
k  Richards's,  Metallic  Barometers,  sold  by  defendants  since  1st  October, 
1851,  and  of  the  profit  made  therefrom:  and  why  defendants  should 
not  keep  an  account  of  all  such  barometers  sold  l3y  them,  and  of  the 
profits  made  therefrom,  until  such  further  order  as  the  Court  may  make 
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in  the  premises :  and  why  plaintiff,  his  attorney  and  agent,  shoald  not 
be  at  liberty  to  inspect  the  defendants'  books  containing  any  entry 
relating  to  such  sale." 

The  rule  was  drawnf  up,  on  reading  an  afSdavit,  by  which  it  appeared 
that  letters  patent  for  an  improvement  in  barometers  were  granted,  on 
27 th  April,  1844,  to  the  deponent,  who  was  the  first  inrentor ;  that,  on 
6th  November,  1849,  the  patent  was  assigned  to  the  plaintiff:  that  de- 
fendant sold  barometers  made  on  what  was  sworn  to  be  the  same 
principle,  and  in  particular,  after  being  warned  that  it  was  an  infringe* 
ment  of  plaintiff's  patent,  sold  one  on  1st  May  last.    In  this  Term,(a) 

Wtlles  showed  cause. — The  rule  is  asked  for  under  sect.  42  of  The 
Patent  Law  Amendment  Act,  1852  (15  k  16  Vict.  c.  88).  The  object 
of  that  enactment  was  to  give  a  Court  of  common  law,  in  which  an  action 
for  the  infringement  of  a  patent  is  pending,  power  to  do  all  that  a  Court 
of  equity  could  do  as  connected  with  that  action.  It  was  not  intended 
to  create  any  new  equity,  but  merely  to  enable  the  Court  of  law  to  ad- 
minister the  equity  already  existing.  To  understand  the  equity  cases, 
care  must  be  taken  to  distinguish  between  the  two  classes  of  account. 
ntQrf^n  The  one  class  ^comprises  orders  for  an  account,  to  be  kept  in 
-^  future,  by  the  defendant:  such  accounts  are  ordered  by  the 
consent  of  the  defendant,  and  indeed  on  his  application,  as  a  condition 
for  dissolving  an  interim  injunction.  The  other  class  of  accounts  com- 
prises those  ordered  to  be  taken  before  the  Master :  such  accounts  are 
ordered  only  on  the  final  decree,  when  the  injunction  is  made  perpetual ; 
and  the  account  thus  ordered  to  be  taken  embraces  the  account  of  all 
by-gone  profits.  This  latter  account  has,  it  is  believed,  in  practice 
never  yet  been  completely  taken,  inasmuch  as  the  parties  always  find 
it  impracticable  on  both  sides,  and  come  to  a  compromise :  but,  when 
ordered,  it  is  to  be  taken  before  the  Master,  and  is  not,  like  the  account 
asked  for  in  this  rule,  an  account  to  be  rendered  by  the  defendant. 
That,  if  sought  at  all  in  equity,  would  be  sought  by  a  bill  of  dbcovery, 
not  by  an  order  for  an  account.  Then  the  final  account,  if  worked  out, 
is  the  account  on  which  the  defendant  is  to  be  ordered  to  pay  the  profits, 
which  he  has  made  by  infringing  the  patent,  to  the  plaintiff,  who  has 
established  his  right  to  them.  It  is  premature  to  call  upon  the  defend- 
ant to  enter  into  an  expensive  and  troublesome  inquiry  before  it  is  ascer- 
tained that  the  plaintiff  has  any  right  to  such  profits.  And,  if  it  were 
right  to  order  it,  the  account  should  be,  not  of  the  profit  made  by  selling 
the  barometers,  but  of  the  profit  made  by  infringing  the  patent  right ; 
which  is  not  the  same  thing.  Neither  is  it  right  that  the  plaintiff  should 
at  once  seek  to  recover  damages  for  the  injury  he  has  sustained,  and 
also  seek  that  the  defendant  should  l>e  declared  a  trustee  for  him  of  the 
profits  made  by  that  infringement.  Then,  as  to  the  branch  of  the  rule 
which  prays  for  an  interim  account.     The  whole  jurisdiction  in  equity 

(a)  June  ISth.    Before  Lord  OampbeU^  0.  X,  Cdwidge,  Brl^  and  OrompftoD,  Ja. 
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depends  on  the  injunction  ;  and  here  an  ^injunction  is  not  prayed  1-^079 
for.  [Erlb,  J. — If  it  was  necessary,  the  rule  might  be  to  order  ^ 
an  injunction  unless  the  defendant  consented  to  render  an  account. 
That  would  be  perfectly  analogous  to  the  practice  in  equity.]  In  that 
case  the  defendant  might  show  that  it  was  not  a  proper  case  for  an  in- 
junction. If  there  is  not  consent  on  the  part  of  the  defendant,  as  a 
condition  for  dissolving  an  injunction,  neither  this  Court,  nor  a  Court 
of  equity,  could  order  an  account  of  what  took  place  after  the  com- 
mencement of  the  action.  [Cromfton,  J. — Surely  an  account  of  the 
profits  accrued  after  action  has  always  been  obtained  in  equity ;  and, 
though  the  new  jurisdiction  given  to  the  Courts  of  law  is  to  do  in  sub- 
stance the  same  as  was  done  in  equity,  the  form  must  be  moulded  to 
suit  the  diiFerent  machinery  of  the  two  Courts.]  The  authorities  in 
equity  are  all  collected  in  Hindmarch  on  Patents,  p.  805  to  843.  They 
show  that  the  whole  right  to  an  account  is  dependent  on  the  having  an 
injunction ;  or,  at  least,  a  substantial  right  to  an  injunction.  As  to 
the  branch  of  the  rule  requiring  an  inspection  of  the  bQoks,  that  is  a 
mistake.  The  inspection  mentioned  in  The  Patent  Amendment  Act, 
1852,  is  an  inspection  of  the  article  alleged  to  be  an  infringement,  a 
yiew  of  machinery,  not  a  discovery  of  evidence. 

Grove,  contra. — The  by-gone  account  should  be  rendered,  as  it  will 
be  evidence  from  which  the  jury  may  estimate  the  damages.  [Lord 
Campbell,  C.  J. — It  would  operate  with  great  injustice  if  such  an 
account  were  l^id  before  the  jury :  and,  if  we  have  power  to  order  it, 
we  should  not  do  so  for  such  a  purpose.]  Then  the  account  is  not 
available  at  all  for  damages.  [Crompton,  J. — Does  *equity  ever  r^qi^o 
order  an  account  as  ancillary  to  assessing  the  damages  at  law?  ^ 
Is  it  not  always  as  a  means  of  assessing  the  profits  of  which  the  de- 
fendant is  to  be  declared  a  trustee  ?  Lord  Campbell,  C.  J. — I  see 
nothing  in  the  Act  to  affect  the  mode  of  procedure  at  all  where  the 
plaintiff  claims  damages  only ;  when  he  waives  them  and  claims  profits 
in  equity,  the  Act  applies.]  Our.  adv.  vuU. 

Lord  Campbell,  C.  J.,  now  delivered  judgment. 

This  was  a  rule  which  was  obtained  soon  after  the  commencement 
of  the  action,  calling  on  the  defendants  to  show  cause  why  they  should 
not,  within  four  days  after  service  of  the  rule  absolute  to  be  made 
hereon,  deliver  to  the  plaintiff's  attorney  an  account  in  writing,  veri- 
fied by  afiSdavit,  of  all  the  metallic  barometers,  called  or  known  as 
Bourdon*s,  or  Bourdon  and  Richards*s,  Metallic  Barometers,  sold 
by  the  defendants  since  the  1st  day  of  October,  1851,  and  of  the 
profits  made  therefrom :  and  why  the  defendants  s?iould  not  keep  an 
account  of  all  such  barometers  sold  btf  them,  and  of  the  profits  made 
therefrom,  until  such  further  order  as  this  Court  may  make  in  the  pre- 
mises :  and  why  the  plaintiff,  his  attorney  and  agent,  should  not  be  at 
liberty  to  inspect  the  defendants'  books,  containing  any  entry  relating 
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to  any  such  sale.  The  rule  was  drawn  up  on  reading  an  affidavit  swear- 
ing that,  on  27th  April,  1844,  a  patent  for  a  new  mode  of  constructing 
barometers  was  granted  to  the  inventor,  who  on  6th  November,  1849, 
assigned  it  to  the  plaintiff:  that  defendants  have  sold  barometers,  iden- 
tical in  principle  with  those  manufactured  bj  plaintiff  under  the  patent : 
that,  although  the  defendants  have  been  warned  against  selling  such 
*Q7n  P*^^*®^  barometers,  they  sold  one  *on  the  1st  of  May  last  at 
^  their  shop  in  London ;  and  it  is  believed  by  the  deponent  that 
they  have  since  sold  many ;  and  that  they  continue  to  exhibit  one  of 
these  barometers  in  their  shop  window.  The  only  affidavit  in  answer 
merely  says  that  the  deponent  is  informed  and  believes  that  the  ques- 
tion, whether  the  defendant's  barometer  is  a  piracy  of  plaintiff's,  was 
tried  in  a  Court  of  law  in  Paris,  and  decided  against  the  plaintiff,  and 
that  this  decision  was  affirmed  on  appeal  by  another  Court  of  law  ie 
Paris. 

We  think  that  the  greatest  part  of  what  is  sought  by  this  rule  must 
be  disallowed.  Before  final  judgment  we  ought  not  to  grant  any  retro- 
spective account.  Such  an  account  would  not  aid  any  account  of  profiti 
which  may  then  be  ordered  if  the  plaintiff  obtains  a  verdict ;  and  such 
an  account  would  not  be  ordered  by  a  Court  of  equity  before  the  final 
decree.  We  are  likewise  of  opinion  that  we  ought  not  to  make  the 
desired  order  for  an  inspection  of  the  defendant's  books.  The  <<  in- 
spection" mentioned  in  the  42d  section  of  stat.  15  &  16  Vict.  c.  83,  we 
conceive,  is  an  inspection  of  the  instrument  or  machinery  manufactured 
or  used  by  the  parties,  with  a  view  to  evidence  of  infringement,  and  does 
not  refer  to  an  inspection  of  books,  which  is  provided  for  by  another 
Act  of  Parliament.  But  we  think  that  we  have  authority  now  to  order, 
and  that  we  ought  to  order,  the  account  to  be  kept  by  the  defendants  of 
all  such  barometers  as  they  shall  sell  upon  the  principle  alleged  to  be 
an  infringement  of  the  plaintiff's  patent,  and  of  the  profits  made  there- 
from, until  such  further  order  as  this  Court  may  make ;  on  condition 
of  the  plaintiff  agreeing  to  waive  all  claim  to  recover  more  than  nominal 
^q,..-.  damages  at  the  trial  of  the  action,  and  on  "^condition  that,  in 
-^  case  the  verdict  and  judgment  in  the  action  shall  be  in  favour  of 
the  defendants,  the  plaintiff  undertakes  to  pay  to  the  defendants  the 
expense  of  keeping  such  account. 

It  has  been  contended  that  in  the  exercise  of  the  equitable  jurisdiction 
now  conferred  upon  us  we  can  only  grant  an  account  where  there  is  or  has 
been  an  injunction.  But  an  injunction  does  not  invariably  accompany  an 
account  in  a  Court  of  equity ;  and,  if  it  did,  in  effecting  the  object  in  view 
by  ordering  an  account  we  cannot  be  governed  by  the  same  rules  of  pro- 
cedure which  it  has  been  found  expedient  to  adopt  in  Courts  of  equity. 
With  regard  to  an  account  to  be  kept  during  the  litigation,  we  are  to 
see  whether  there  is  laid  before  us  reasonable  evidence  of  a  valid  patent, 
of  this  patent  having  been  infringed  by  the  defendant,  and  of  the  defend 
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ant  making  profits  by  the  infringement.  The  affidavit  relied  on  by  the 
plaintiff  in  this  case  is  not  strong;  but,  being  wholly  unanswered  by 
the  defendants,  we  think  that  it  is  a  sufficient  foundation  for  this  part 
of  the  rule.  Such  an  account  is  often  required  by  a  Court  of  equity  on 
dissolving  an  injunction,  ex  parte,  against  the  infraction  of  a  patent, 
the  plaintiff  going  to  law  to  establish  his  legal  right ;  and  we  think  that 
we  may  properly  grant  it  on  such  a  primfi  facie  case  as  is  made  out  by 
the  plaintiff  in  this  case.  But  we  are  of  opinion  that  it  should  only  be 
granted  on  condition  of  the  plaintiff  waiving  his  claim  to  damages :  for 
be  ought  not  to  be  allowed  to  seek  substantial  damages  and  an  account 
of  profits,  conjointly.  In  actions  for  the  infringement  of  patents,  juries 
have  found  verdicts  for  large  damages  which  we  have  refused  to 
disturb :  but  we  conceive  that,  if  such  actions  had  been  brought  while 
^a  bill  in  equity  for  an  injunction  had  been  retained,  a  Court  of  r^^qtro 
equity  would  not  decree  an  account  of  profits  along  with  a  per-  *- 
petual  injunction;  much  less  would  entertain  a  bill  praying  for  an 
account  of  profits  filed  after  the  verdict.  We  likewise  think  it  expe- 
dient to  require  an  undertaking  on  the  part  of  the  plaintiff  to  pay  the 
expense  of  the  account,  should  the  verdict  and  judgment  in  the  action 
be  for  the  defendants :  although,  without  this  undertaking,  the  Court 
may  have  power  to  order  this  expense  to  be  paid  by  the  plaintiff  as  pan 
of  the  costs  of  the  action.  Rule  accordingly. 

A  rule  was  afterwards  drawn  up,  ordering:  "that  an  account  be 
kept  by  the  defendants  of  all  such  barometers  as  they  shall  sell  upon 
the  principle  alleged  by  plaintiff  to  be  an  infringement  of  the  plaintiff's 
patent,  and  of  the  profits  made  therefrom,  until  such  further  order  as 
this  Court  may  make;  on  condition  of  the  plaintiff  agreeing  to  waive 
all  claim  to  recover  more  than  nominal  damages  at  the  trial  of  the 
action ;  and  on  condition  of,  in  case  the  verdict  and  judgment  in  the 
action  be  for  the  defendants,  the  plaintiff  undertaking  to  pay  to  the 
defendants  the  expense  of  keeping  such  accounts."(a) 

(a)  See  the  next  eaae. 
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•977]    *HENRY  HOLLAND  r.  SAMUEL  FOX.    June  15. 

In  an  action  for  the  infringement  of  a  patent,  plaintiff  obtained  a  verdict  for  40*.  damages. 
Afterwards  he  obtained  a  rule,  absolate  in  the  first  instance,  ordering  defendant  to  render  aa 
aoconnt  of  all  the  articles  which  he  had  before  and  since  the  commencement  of  the  action  made 
or  sold  in  breach  of  plaintiff's  patent,  and  pay  to  plMnUfi*  the  moneys  received  for  such  arti> 
cles.  A  role  Nisi  was  obtained,  on  part  of  the  defendant,  to  discharge  this  rule.  Bj  the 
affidavits  it  appeared  that  defendant  had  made  profits  by  the  sale  of  the  pirated  articles  sinee 
the  commencement  of  the  action ;  bnt  that  he  had  discontinued  the  manufacture  since  the 
verdict  and  before  the  plaintiff's  rale  was  obtained.  And  it  appeared  that,  shortly  after 
the  action  commenced,  plaintiff's  attorney  had  told  the  other  side  that  plaintiff  would  take 
only  nominal  damages,  and  would,  if  necessary,  file  a  bill  in  equity  to  obtain  an  account  of 
the  profits. 

3Ield :  that  the  aotion  was  still  pending,  to  as  to  give  this  Court  jurisdiction  under  The  Patent 
Law  Amendment  Act,  1852,  sect  12, 

Held  also  that,  there  having  been  a  verdict  with  damages,  and  there  being  no  continuing  piracy 
■uoh  as  would  give  ground  for  an  injunction,  no  account  of  the  profits  before  action  could  be 
ordered :  but,  held  that  the  defendant  might  be  considered  a  trustee  for  the  plaintiff"  of  those 
profits  which  he  had  made,  pending  the  action,  after  notice  that  plaintiff  would  require  them ; 
and  that  an  account  of  those  profits  might  be  ordered. 

Bule  moulded  accordingly. 

Sir  F.  ThesigeTf  in  last  Hilary  Term,  January  27th,  obtained  a  rule 
Nisi  to  discharge  a  rule,  absolute  in  the  first  instance,  obtained  by  Web- 
gter  in  this  cause  on  17th  January. 

The  action  was  for  the  infringement  of  a  patent,  granted  to  the  plain- 
tiff in  May,  1840,  for  certain  improvements  in  manufacturing  umbrellas. 
The  writ  issued  on  the  8th  day  of  February,  1853.  The  cause  was 
tried  on  15th  December,  1853 ;  when  plaintiff  obtained  a  verdict  with 
40«.  damages.  WebBter*8  rule  of  17th  January  was  drawn  up  on  reading 
the  affidavit  of  the  plaintiff  stating  the  above  dates,  and  that  defendant 
had,  early  in  1852,  commenced  infringements,  and  had  thereby,  as 
plaintiff  was  informed  and  believed,  made  great  profits.  It  ordered 
that  the  defendant  «do  within  ten  days  render  to  the  plaintiff,  his 
attorney  or  agent,  on  oath,  a  full  and  particular  account  of  all  umbrella 
♦Q7A1  ^^^  parasol  frames,  made  and  manufactured  by  him,  his  '^work- 
-^  men  and  agents"  (describing  this  frames),  <<  in  imitation  of  the 
plaintiff,  and  for  which  letters  patent  were  granted  to  him  dated  7th 
May,  1840,  showing  in  such  account  the  quantity  or  number  so  made, 
sold,  or  disposed  of  by  the  defendant,  his  workmen,  agents  and  others 
by  his  authority  or  connivance :  and  that  the  defendant  do  pay  to  the 
plaintiff,  his  attorney  or  agent,  all  moneys  received,  or  agreed  to  be 
received,  and  paid  by  reason  of  such  manufacture  and  sale :  and  that 
the  defendant  do  pay  to  the  plaintiff  on  all  frames  which  may  remain 
in  stock  or  unsold  at  the  date  hereof  such  sum  or  sums  of  money  as 
may  be  equal  to  the  sums  received  or  agreed  to  be  received  in  respect 
of  like  frames  sold  or  disposed  of." 

Sir  jP.  The9iger%  rule  Nisi,  to  discharge  the  rule  of  17th  January, 
was  obtained  on  affidavits,  by  defendant  and  his  attorney,  the  substance 
of  which  was  that  the  defendant  had  himself,  in  1852,  taken  out  a 


8  ELLIS  &  BLACKBURN.    Q.  B.  078 

patent  for  what  be  bonfi  fide  believed  to  be  a  discovery  of  his  own  in  the 
maviafacture  of  umbrellas :  that  under  this  he  sold  the  articles :  but 
that,  since  17th  December,  1858  (two  days  after  the  verdict),  he  had 
discontinued  the  sale :  that  the  manufacture  and  sale  of  the  articles 
was,  at  first,  a  source  of  loss  to  him,  and  had  not  become  profitable  till 
about  three  months  before  the  date  of  the  trial ;  and  that  during  these 
three  months  the  profit  was  about  fifteen  per  cent,  on  the  price  of  the 
umbrellas  sold.  That,  in  January,  1853,  shortly  before  the  action  com- 
menced, the  plaintiff  offered  to  forego  proceedings  if  defendant  would 
take  out  a  license  in  future ;  which  offer  was  declined ;  and  no  notice 
to  keep  an  account  had  been  given  till  after  the  verdict.  By  the  affi- 
davits in  answer,  however,  it  appeared  that  plaintiff's  attorney  had,  in 
July,  1853,  informed  defendant's  attorney  *that  he  intended  to  r^qrrq 
take  nominal  damages  at  the  trial,  and,  if  necessary,  to  file  a  bill  ^ 
in  equity  for  an  account  of  the  profits. 

In  last  Easter  Term  (May  10),  Sir  A.  J.  E.  Coehhumj  Attorney- 
General,  and  Wehgter^  showed  cause ;  and  Sir  F.  Thesiger  and  Hind- 
tnarch  appeared  in  support  of  the  rule  of  27th  January;  when  the 
Court(a)  ordered  that  the  case  should  stand  over,  in  order  that  inquiry 
might  be  made  respecting  the  practice  in  equity  as  to  granting  an  ac- 
count, when  applied  for  after  verdict,  and  without  application  for  an 
injunction. 

In  this  Term  (May  25)  the  rule  was  argued.(i) 

Webster  showed  cause. — The  practice,  in  patent  causes,  *always  was, 
as  the  first  step,  to  file  one  bill  for  an  injunction,  a  discovery  and  an 
account ;  so  that  the  question,  whether  a  Court  of  equity  had  power  to 
order  an  account  after  verdict,  never  in  practice  arose.  But  now,  by 
The  Patent  Law  Amendment  Act,  1852  (15  &  16  Vict.  c.  83,  s.  42), 
<c  In  any  action  in  any  of  Her  Majesty's  Superior  Courts  of  Record  at 
Westminster  and  in  Dublin  for  the  infringement  of  letters  patent,  it 
shall  be  lawful  for  the  Court  in  which  such  action  is  pending,  if  the 
Court  be  then  sitting,  or  if  the  Court  be  not  sitting  then  for  a  judge  of 
such  Court,  on  the  application  of  the  plaintiff  or  defendant  respectively, 
to  make  such  order  for  an  injunction,  inspection,  or  account,  and  to 
give  such  direction  respecting  such  action,  injunction,  inspection,  and 
account,  and  the  proceedings  therein  respectively,  as  to  such^ourt  or 
judge  may  seem  fit."  This  section  would  seem  to  give  more  extensive 
powers  '''than  existed  in  equity :  but  there  are  analogous  cases, 
showing  that  a  Court  of  equity  might  have  ordered  an  account 
after  verdict,  though,  as  already  said,  it  never  was  in  practice  necessary 
to  do  so.  Thus  in  The  Corporation  of  Carlisle  v.  Wilson,  13  Yes.  276, 
a  bill  prayed  for  an  account  of  tolls  for  the  last  six  years,  the  plaintiffs 
having  established  their  right  by  an  action  in  which  they  recovered 

(o)  Lord  CampbeU,  C.  J.>  Wlgbtmaa,  Brie,  uul  Cromptoo,  Ji. 

(&}  Before  Lord  GMBpbeU,  C.  J.,  Coleridge,  Brl^  «id  Gpompton,  Ji. 
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nominal  damages ;  and  Lord  Erskine,-  C,  overruled  a  demurrer  to  the 
bill.     In  Story  v.  Lord  Windsor,  2  Atk.  630,  it  was  said  that  the  plain- 
tiff in  that  case  might  come  into  equity,  because  it  was  a  colliery, 
^(  which  is  a  kind  of  trade,  and  therefore  an  account  may  be  taken  of 
the  profits  here."     This  is  all  applicable  to  the  present  case,  supposing 
a  bill  filed  praying  for  the  same  relief  ordered  by  the  present  rule.     In 
Bacon  V,  Jones,  4  Myl.  &  Gr.  433,  438,  Lord  Gottenham,  G.,  explains 
the  principle  on  which  equity  proceeds,  if  there  has  been  no  laches,  to 
assist  the  legal  remedy  when  incomplete.     In  Grossley  v.  Beyerley(a) 
the  Dill  was  filed  when  the  patent  was  about  to  expire ;  and  an  account 
was  ordered  of  by-gone  profits;  which  was  acted  on,  as  appears  by 
Crosley  v.  The  Derby  Gas  Light  Gompany,  8  Myl.  &  Or.  428.     Baily 
V.  Taylor,  1  Russ.  k  M.  73,  has  been  sometimes  understood  to  be  a  de- 
cision that  there  can  be  no  account  in  equity  unless  there  be  an  injunc- 
tion granted;  but  in  truth  it  decides  only  that  the  plaintiff  cannot 
have  an  account  without  proving  a  title,  such  as,  if  necessary,  would 
support  an  injunction :  and  Smith  v.  The  London  and  South  Western 
^q^^^  Railway  Gompany,  1  Kay,  403,  is  to  the  same  effect.     In  the 
•1  '^'present  case  the  damages  are  not  substantial ;  that  would  be 
material  in  equity ;  Sainter  v.  Ferguson,  1  Macn.  &  O.  286« 
\^  Hindmarchj  contrst. — ^The  Patent  Law  Amendment  Act,  1852,  haa 
given  to  this  Gourt  a  jurisdiction  previously  exercised  only  by  Courts 
of  Equity.     It  is  therefore  important,  as  a  guide  to  this  Gourt,  to  see 
what  the  course  in  equity  is.     There  are  two  species  of  accounts  in 
equity,  quite  different  in  their  nature.     One  is  an  account,  ordered  to 
be  kept  by  the  defendant  himself,  of  what  he  shall  do  in  future ;  the 
other  is  an  account  of  by-gone  matters,  ordered  to  be  taken  before  the 
Master.     The  first  is  an  interlocutory  proceeding,  which  the  Gourt  of 
Equity  orders  as  a  condition  to  dissolving  an  injunction,  and  which 
never  is  ordered  at  all  unless  where  there  is  an  injunction.     The  other 
is  at  the  final  decree,  as  a  means  for  granting  relief;  and  the  Master 
takes  the  account  as  a  substitute  for  a  jury  in  assessing  damages.     But 
such  an  account  as  the  present  rule  orders,  being  not  properly  an  account, 
but  a  discovery  of  by-gone  transactions,  was  never  ordered  by  equity 
at  all.    The  Patent  Law  Amendment  Act,  1852,  sect.  42,  seems  intended 
only  to  i^ive  the  Gourts  of  law  the  interlocutory  jurisdiction  of  equity ; 
the  whole  is   to  be   done  pending  the  action;   and  injunctions  and 
inspections  are  both  interlocutory  matters ;  and  the  account  must  be 
understood  to  be  an  account  of  the  same  kind.     [Grompton,  J. — There 
are  injunctions  granted  during  the  pendency  of  the  suit,  till  the  title  is 
ascertained,  generally  dissolved  on  the  terms  of  the  defendant  keeping 
an  account.    There  are  also  perpetual  injunctions  granted  finally  when 

MQo-y  ^^®  ^^^^  ^  ^^  ^^  ®°^  ^^^  ^  ^^^  '^'account  then  taken.    Your 
.  ^  construction  of  the  statute  would  give  the  Court  at  common  lav 

(a)  Kota  to  Sheriff  «.  CoiitM,  1  Bast.  A  M.  IM. 
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power  to  order  the  one,  and  would  send  the  plaintiff  into  equity  for  the 
other.  But  surely  the  scheme  of  the  Legislature  was  to  enable  the 
Court,  in  which  the  cause  began,  to  terminate  it.  Lord  Campbell,  C. 
J. — The  very  object  being  to  put  an  end  to  the  inconvenient  and  expen- 
sive oscillation  from  law  to  equity,  you  ask  us  to  construe  the  section 
BO  as  to  defeat  it.]  At  all  events  this  rule  orders  more  than  was  ever 
done  in  equity.  The  Corporation  of  Carlisle  v.  Wilson,  18  Ves.  276, 
was  a  bill  of  discovery  in  aid  of  an  action  at  common  law,  and  was  quite 
a  different  case  from  the  present.  The  principle  on  which  equity  gives 
relief  in  cases  of  tort  is  explained,  in  Jesiis  College  v.  Bloom,  3 
Atk.  262,  by  Lord  Hardwicke,  C,  who  says:  <(The  first  question^is, 
whether  bills  ought  to  be  entertained  merely  for  satisfaction  for  timber 
cut  down,  after  the  estate  of  the  tenant  that  cut  it  down  is  determined, 
by  assignment,  or  otherwise,  without  praying  an  injunction.  I  am  of 
opinion  they  ought  not."  <>  The  ground  of  coming  into  this  Court  is, 
to  stay  the  waste,  and  not  by  way  of  satisfaction  for  the  damages,  but 
by  way  of  prevention  of  the  wrong,  which  Courts  of  law  cannot  do  in 
those  instances,  where  a  prohibition  of  waste  will  not  strictly  lie.  But 
in  all  these  cases,  this  Court  has  gone  further,  merely  upon  the  maxim 
of  preventing  multiplicity  of  suits,  which  is  the  reason  that  determines 
this  Court  in  many  cases.  As  in  bills  for  account  of  assets,  &c.,  that 
originally  was  only  a  bill  for  discovery,  which  cannot  be  had  without 
an  account,  and  therefore  the  Court  will  make  a  complete  decree  and 
*give  the  party  his  debt  likewise.  So,  in  bills  for  injunctions,  r^cooo 
the  Court  will  make  a  complete  decree,  and  give  the  party  a  *- 
satisfaction,  and  not  oblige  him  to  bring  an  action  at  law,  as  well  as  a 
bill  here."  In  Crossley  v.  Beverley,(a)  there  was  ground  for  an  injunc- 
tion ;  and  the  relief  was  made  complete.     Here  there  is  none. 

Cur,  adv.  vult. 

Lord  Campbell,  C.  J.,  now  delivered  judgment. 

We  are  of  opinion  that  the  rule  of  17th  January,  1854,  ought  not  to 
be  entirely  set  aside,  but  that  it  ought  to  be  very  materially  modified. 
The  plaintiff,  having  brought  an  action  for  the  infringement  of  a  patent 
of  invention,  conducted  it  in  the  usual  manner  till  trial,  without  any 
application  to  the  Court  under  stat.  15  &  16  Vict.  c.  83,  s.  42.  At  the 
trial  he  recovered  a  verdict  and  damages,  without  any  referenc|  to  that 
statute,  as  he  would  have  done  before  the  statute  passed. 

He  now  prays  for  an  account  of  all  umbrellas,  &c.,  ever  made  and 
sold  by  the  defendant,  containing  anything  which  is  to  be  considered 
an  infraction  of  the  plaintiff's  patent ;  and  that  the  defendant  may  be 
ordered  to  pay  over  to  him  all  the  moneys  received  for  these  umbrellas, 
&c.,  and  the  value  of  all  such  umbrellas,  &c.,  which  the  defendant  has 
made  and  which  remain  unsold.  We  conceive  the  meaning  of  the 
liCgislature,  in  the  enactment  relied  upon,  to  have  been  to  vest  in  the 

(tt)  Note  to  Sheriff*.  CoatM^  1  Boat.  A  11 IM. 
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Courts  of  common  law,  in  which  actions  for  the  infringement  of  patent- 
rights  may  be  brought,  the  power  to  order  an  injunction,  inspection, 
and  account,  heretofore  exclusively  exercised  by  Courts  of  equity; 
*Q^±i  *^^  ^^^^  suitors  may  be  saved  the  vexation,  delay,  and  expense 
^  to  which  they  had  before  been  exposed,  in  being  obliged  to  go  to 
a  Court  of  equity  for  an  injunction,  then  being  sent  to  law  to  establish 
their  legal  right  by  an  action,  and  then  being  compelled  to  go  back  to 
equity  for  full  redress.  The  Court,  in  which  the  action  is  commenced, 
may  now  by  its  own  authority  do  complete  and  final  justice  between  the 
parties  by  this  combination  of  judicial  powers.  But  the  plaintiff  has 
altogether  failed  in  showing  that,  after  a  verdict  with  damages,  large  or 
minute,  has  been  recovered  in  an  action  at  law,  a  Court  of  equity  has 
subsequently  entertained  a  bill,  at  the  suit  of  the  same  plaintiff  against 
the  same  defendant,  without  the  allegation  of  any  fresh  infringement 
having  been  committed  or  threatened,  and  has  ordered  such  an  account 
as  is  now  prayed,  with  such  an  order  for  payment  of  money.  The 
result  of  the  proposed  proceeding  could  be  no  just  measure,  either  of 
the  loss  sustained  by  the  plaintiff  by  reason  of  the  infraction,  or  of  the 
profit  received  by  the  defendant  for  which  he  might  be  considered  a 
trustee  for  the  plaintiff.  The  only  accounts  that  a  Court  of  equity 
would  grant,  we  conceive,  would  be  by  interlocutory  order,  an  account 
of  the  articles  sold  by  the  defendant  during  the  suit ;  and,  under  cer- 
tain circumstances,  by  the  final  decree  an  account  to  be  taken  before 
the  Master  of  the  profits  made  by  the  defendant  from  the  sale  of  the 
pirated  articles.  We  do  not  think  that  the  Legislature  has  used  any 
language  which  authorizes  us  to  grant  the  rule  prayed.  All  the  loss 
which  the  plaintiff  sustained  prior  to  the  commencement  of  the  action, 
and  all  the  loss  for  which  damages  could  have  been  given  to  him  by  the 
jury,  must  be  considered  as  ^compensated  by  the  sum,  however 
small,  which  they  awarded  to  him,  the  verdict  having  been  taken 
in  the  manner  and  under  the  circumstances  stated. 

But  it  appears  by  the  affidavits  that,  the  action  having  been  com- 
menced in  February  1853,  in  January  1853  there  was  a  negotiation 
between  the  parties  respecting  the  taking  of  a  license :  that,  in  July, 
notice  was  given  to  the  defendant  that  the  plaintiff  would  require  an 
account  ^f  profits  subsequently  made  by  him  from  using  the  plaintiff's 
invention :  that  the  defendant  by  his  own  confession  did  thus  make 
large  profits  for  three  months  before  the  trial,  and  for  two  days  longer, 
till  17th  December,  when  he  ceased  to  manufacture  umbrellas  according 
to  the  plaintiff's  patent.  We  think  that  we  have  authority  to  order, 
and  that  we  ought  to  order,  an  account  of  these  profits. 

Objection  is  made  that  we  have  now  no  jurisdiction  to  order  any 
account ;  the  words  of  sect.  42  of  stat.  15  &  16  Vict.  c.  83,  being  <«  it 
shall  be  lawful  for  the  Court  in  which  such  action  is  pending^"  and  the 
defendant  arguing  that  this  action  is  no  longer  pending  in  this  Court. 
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But  we  think  that  the  action  is  pending,  till  final  judgment  has  been 
pronounced  and  entered  up.^  Till  final  judgment  there  cannot  be  anj 
order  for  an  account  of  profits ;  and  any  prior  account,  ordered  to  be 
kept  of  sales  pending  the  action,  can  only  be  ancillary  to  this  account 
of  profits ;  the  interim  account  of  sales  becoming  nugatory  if  there 
should  be  a  verdict  and  judgment  for  the  defendant.  But,  in  analogy 
to  what  is  done  in  Courts  of  equity,  we  are  of  opinion  that  an  account 
of  profits  may  then  be  ordered.  A  bill  in  equity  praying  for  an  injunc- 
tion against  the  infringement  of  a  patent  always  contains  a  prayer  that 
such  an  account  may  be  decreed ;  and  a  Court  of  equity,  exercising  a 
very  wide  discretion,  by  *the  decree  directs,  or  does  not  direct,  r^Qn/» 
such  account,  and,  if  it  does,  then  from  such  time  and  in  such  ^ 
form  as  the  justice  of  the  case  seems  to  require. 

Then,  the  defendant  having  admitted  that,  after  being  charged  with 
the  infringement  of  the  plaintiff's  patent,  and  after  notice  that  he  would 
be  held  liable  to  account  for  the  profits,  he  did  make  large  profits  by 
continuing  to  infringe  the  plaintiff's  patent,  and  as  no  part  of  such 
profits  could  have  been  awarded  by  way  of  damages  to  the  plaintiff,  we 
think  that  the  defendant  may  be  considered  as  trustee  of  these  profits 
for  the  plaintiff :  and,  as  a  part  of  our  final  judgment,  we  order  that 
the  defendant  render  an  account  of  these  profits,  and  pay  over  the 
amount  to  the  plaintiff. 

The  rule  which  the  defendant  now  seeks  to  set  aside  will  be  moulded 
accordingly. 

A  discussion  as  to  the  proper  form  of  the  rule  having  arisen,  it  was 
directed  by  the  Court  (Lord  Campbell,  C.  J.,  Coleridge,  Wightman,  and 
Erie,  Js.,  November  13,  1854),  with  assent  of  counsel  {Webster  for  the 
plaintiff,  Hindmareh  for  the  defendant),  that  the  form  of  the  order 
should  be  settled  by  Crompton,  J.,  who,  accordingly,  ordered  that  it 
should  be  drawn  up  in  the  following  form : 

<(  Upon  reading,"  &c.,  <«  it  is  ordered :  That  one  of  the  Masters  of 
this  Court  do  take  an  account  of  all  profits  made  by  the  defendant  by 
means  of  the  infringement  of  the  plaintiff's  patent ;  and  that  the  said 
defendant  do  pay  to  the  plaintiff  the  amount  of  such  profits :  and  it  ia 
farther  ordered  that  the  residue  of  the  rule  made  in  this  cause  on 
Tuesday,  the  17th  day  of  January,  in  the  above-mentioned"  (last 
Hilary)  '<  Term  be  discharged."(a) 

(a)  See  Yidi  «.  Smith,  ante,  p.  969. 
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*987]  •JUDKINS  v.  ATHERTON. 

Under  the  Common  Law  Procedure  Aot»  1852,  eeet  101,  the  defendant  may  enter  a  rag^ertioii 
that  tiie  pluntiff  has  failed  to  proceed  to  trial,  although  duly  required  to  do  eo,  if  defendaBt 
has  given  the  plaintiff  twenty  dayi'  notice  to  bring  the  iaeue  on  for  trial  at  the  sttUngfi  or 
auizes,  and  plaintiff  afterwards  neglects  to  give  notice  of  trial  for  such  rittings  or  assizes  or  to 
proceed  to  trial.  Held,  that  the  notice  required  by  the  Act  is  twenty  days'  notice  before  the 
sittings  or  assises,  and  not  twenty  days'  notice  before  the  time  for  plaintiff  to  give  notice  of 
trial  for  that  sittings  or  assises. 

Pearson,  in  last  Term,  obtained  a  rule  to  expunge  a  suggestion 
entered  under  The  Common  Law  Procedure  Act,  1852,  sect.  101,  that 
the  plaintiff  had  failed  to  proceed  to  trial  though  dulj  required  to  do  so. 

By  the  affidavits  it  appeared  that  the  plaintiff  had  given  notice  of 
trial  for  two  successive  Liverpool  Assizes  in  1853,  and  had  not  proceeded 
to  trial  at  either.  On  21st  February,  1854,  defendant  gave  him  notice 
to  bring  the  cause  on  at  the  ensuing  Liverpool  Assizes.  The  commis- 
sion day  was  18th  March,  1854. 

Cowling  now  showed  cause. — The  whole  turns  on  the  construction  of 
The  Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76),  sect.  101, 
which  enacts  that,  when  plaintiff  has  neglected  to  bring  the  issue  on  to 
be  tried  in  the  time  there  limited,  <<  the  defendant  may  give  twenty 
days'  notice  to  the  plaintiff  to  bring  the  issue  on  to  be  tried  at  the  sit- 
tings or  assizes,  as  the  case  may  be,  next  after  the  expiration  of  the 
notice ;  and  if  the  plaintiff  afterwards  neglects  to  give  notice  of  trial 
for  such  sittings  or  assizes,  or  to  proceed  to  trial  in  pursuance  of  the 
said  notice  given  by  the  defendant,  the  defendant  may  suggest  on  the 
record  that  the  plaintiff  has  failed  to  proceed  to  trial,  although  duly 
required  so  to  do."  In  the  present  case  there  was  twenty  days'  notice 
before  the  time  for  proceeding  to  trial,  but  not  twenty  days'  notice 

♦Q»A1  ^^^*^^^  ^^^  ^^^^  ^^^  gi^^Qg  notice  of  *trial,  that  is  the  8th  of 
-'  March.  There  has  been  a  difference  of  opinion  at  Chambers  as 
to  the  construction  of  the  section.  It  all  turns  on  the  sense  to  be  put 
on  the  word  <<  afterwards."  It  is  clear  that  the  intention  of  the  Legb- 
lature  was  to  place  the  plaintiff  in  the  same  position  as  if  he  had  given 
a  peremptory  undertaking  under  the  old  law ;  and  for  that  purpose  it 
was  requisite  that  he  should  have  notice.  But  twenty  days  before  the 
sittings  or  assizes  is  exactly  doable  the  notice  which  the  defendant,  who 
is  not  in  default,  is  entitled  to,  and  is  surely  ample.  And  the  gram- 
matical sense  of  the  words  bears  this  meaning.  [Crompton,  J. — ^It 
does,  if  you  alter  the  position  of  a  comma.  Punctuate  the  section 
«<  and  if  the  plaintiff  afterwards  neglects  to  give  notice  of  trial  for  such 
sittings  or  assizes  or  to  proceed  to  trial,  in  pursuance  of  the  said  notice 
given  by  the  defendant ;"  and  the  meaning  is  as  you  say.  He  has  had 
twenty  days'  notice  to  bring  on  the  trial  for  the  assizes  next  after  the 
expiration  of  that  notice.     To  do  so,  he  must  give  notice  of  trial,  and 
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he  must  proceed  to  trial ;  and,  if  he  fails  to  do  either  in  pursuance  of 
the  notice,  the  defendant  may  enter  the  suggestion.] 

Pearson^  contrH. — «  Afterwards  neglects  to  give  notice  of  trial"  must 
mean  after  the  last  antecedent,  namely  after  the  expiration  of  the 
notice. 

Lord  Campbell,  G.  J. — I  entertain  no  doubt  that  Mr.  Cowling's  is 
the  reasonable  construction.  After  service  of  twenty  days'  notice  to 
the  plaintiff  to  bring  the  issue  td  trial  at  the  sittings  or  assizes  next 
after  the  expiration  of  the  notice,  the  plaintiff  is  to  be  in  the  same  po- 
sition as  he  would  have  been  formerly  had  he  "^given  a  peremp-  r^QQQ 
tory  undertaking  to  try  at  that  sittings  or  assizes.  *- 

Coleridge,  J.,  Erle,  J.,  and  Cbompton,  J.,  concurred. 

Rule  discharged. 


The  QUEEN  v.  The  Trustees  of  The  WORTHING  and  LANCING 

Turnpike  Road. 

Sy  a  local  and  personal  pnblie  Act  (1  ft  2  0.  4,  c.  Ux.),  W.,  a  hamlet  in  the  parish  of  B.,  was 
ooDStitQted  a  town,  bot  waa  still  to  co&tinoe  part  of  the  parish  of  B.,  and,  aa  each  part,  was  to 
be  charged  with  all  rates,  tithes,  and  other  payments  as  before  the  Act  Commissioners  were 
appointed  for  the  government  of  the  town ;  and  it  was  enacted  that,  as  soon  as  any  street, 
way,  Ac,  within  the  town,  previously  repairable  by  th^  surveyor  of  B.,  should  be  repaired  by 
the  Commissioners,  the  surveyor  of  B.,  so  long  as  it  was  kept  repaired  by  the  Commissioners, 
should  pay  the  Commissioners  a  part  of  the  highway  rate  of  B.,  proportionate  to  the  part 
situate  in  W. 

By  another  local  and  personal  public  Act  (7  G.  4,  c.  x.),  trustees  were  appointed  for  protecting 
firom  the  overflowing  of  the  sea,  and  otherwise  improving  and  maintaining,  an  ancient  road 
running  through  W.,  which,  before  the  first-mentioned  Act,  was  repairable  by  the  surveyor  of 
B. ;  whether  ever  repaired  by  the  Commissioners,  did  not  appear.  The  trustees  had  the  power 
to  take  tolls  upon  the  road,  and  other  powers  ordinarily  given  to  turnpike  road  trustees :  and 
the  road  was  called  in  the  Act  a  turnpike  road.  The  trustees  were  also,  by  their  works,  to  pro- 
tect from  the  sea  certain  lands  in  B.,  and  were  to  receive  from  the  owners  a  fixed  sum  to  be 
levied  upon  them  by  rate.  The  Act  saved  the  power  of  the  Commissioners,  except  that  they 
w^re  freed  from  the  expense  of  maintaining  so  much  of  the  road  as  lay  within  W. 

Held :  (1)  That  the  trust  was  a  turnpike  trust  within  the  meaning  of  stat  4  A  5  Vict  c.  59,  autho- 
rising the  application  of  a  portion  of  highway  rates  to  turnpike  roads. 

(2)  That  the  inhabitants  of  W.  were  not,  by  the  Act  last  mentioned,  exempted  from  the  liability 
to  apply  the  highway  rate  to  the  turnpike  road. 

W.  waa  constituted  a  district  within  The  Public  Health  Act,  1848  (11  A  12  Vict.  c.  63),  and  a 
local  board  was  appointed.  The  turnpike  ^rust  funds  being  insufficient  for  the  repair  of  the 
road,  justices,  under  stat  4  A  5  Vict  o.  59,  s.  1,  made  an  order  on  the  surveyor  of  B.  to  pay  to 
the  trustees  a  portion  of  the  highway  rate  of  B.  to  be  laid  out  in  the  repair  of  a  part  of  the  road 
situate  in  W. 

Held:  (3)  That,  as  by  sect  117  of  The  Public  Health  Act,  1848,  The  Local  Board  were  excln- 
sively  the  surveyors  of  the  highways  of  W.,  the  order  was  bad,  and  that  The  Local  Board 
might  be  ordered  to  contribute  to  the  expense  of  the  turnpike  road  within  W.,  by  a  highway 
rate  to  be  levied  by  them  on  W.,  although,  under  sects.  86,  87,  they  could  not  apply  the  dis- 
trict rates  to  that  purpose,  and  although,  under  sect  68  (interpreted  by  sect  2),  the  turnpike 
road  was  not  vested  in  them  or  under  their  management.  And  that  the  inhabitants  of  B. 
without  W.  wore  not  liable  to  the  application  of  their  highway  rate  to  the  repair  of  the  turn- 
pike road  within  W. 

On  appeal  against  an  order  of  two  justices  of  the  western  division 
VOL.  in.— 76  8E 
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*WCS'\  ^^  Sussex,  dated  22d  June,  1853,  ^whereby  it  was  adjudged  and 
^  ordered  that  a  certain  portion  (to  wit,  the  sum  of  250Z.)  part  of 
the  rate  or  assessment  to  be  levied,  by  virtue  of  stat.  5  &  6  W.  4,  c. 
50,  sect.  27,  in  the  parish  of  Broadwater,  should  be  paid  by  the  sur- 
veyor or  surveyors  of  the  highways  of  the  said  parish  unto  the  respon- 
dents, or  unto  their  treasurers,  on  or  before  1st  August  then  next,  to 
be  by  the  respondents  wholly  laid  out  in  the  actual  repair  of  such  part 
of  The  Worthing  and  Lancing  Turnpike  Road  as  lay  within  the  said 
parish  of  Broadwater,  the  said  order  was  quashed,  subject  to  the  opinion 
of  the  Court  of  Queen's  Ben'bh  on  the  following  case. 

The  hamlet  of  Worthing  has  always  been  comprised  within,  and 
formed  part  of,  the  parish  of  Broadwater. 

In  1821,  by  a  local  Act  (1  &  2  G.  4,  c.  lix.),(a)  certain  commissioners 
were  appointed  for  the  general  management  of  Worthing  aforesaid, 
therein  called  and  constituted  the  town  of  Worthing.  And  it  was 
thereby  enacted  (sect.  8)  that  the  said  town  should  be  co-extensive  with 
the  said  hamlet  of  Worthing,  and  that  it  should,  notwithstanding  the 
said  Act,  continue  to  be  part  of  the  parish  of  Broadwater,  and  be 
subject  to  and  charged  with  all  rates,  tithes,  and  other  payments  what- 
soever, as  part  of  the  said  parish,  in  like  manner  as  before  the  making 
and  passing  of  the  said  Act, 

♦QQ11       *^^  ^^^^'  ^^  ^^  ^^^  °^^^  ^^^^  ^^  ^^^  enacted  that,  when  and 
-'  as  soon  as  any  of  the  streets,  lanes,  ways,  passages,  and  places 

within  the  said  town,  which,  before  the  passing  of  certain  Act8(6) 
relating  to  the  management  of  the  said  town  (and  which  were  thereby 
repealed),  were  repairable  by  the  surveyors  of  the  highways  of  the  said 
parish  of  Broadwater,  should  be  repaired  and  amended  by  the  commis- 
sioners of  the  said  town,  the  said  surveyor  should,  yearly  and  every  year 
thereafter,  so  long  as  the  said  streets,  lanes,  ways,  passages,  and  places 
should  be  kept,  repaired,  and  amended  by  the  said  commissioners,  pay 
or  cause  to  be  paid  to  the  said  commissioners  a  proportionate  part, 
according  to  the  respective  lengths  of  such  streets,  lanes,  ways,  passages 
or  places,  and  of  the  other  parts  of  the  highways  in  the  said  parish,  of  the 
highway  rate  annually  raised  in  the  said  parish. 

Within  the  limits  of  .the  said  town  of  Worthing,  so  defined  as  afore- 
said, is  a  certain  ancient  road  or  public  highway,  leading  from  Warwick 
Buildings  in  the  said  town  towards  The  Horse  Shoes  inn  in  the  parish 
of  Lancing,  which  was  repairable  by  the  surveyor  of  the  highways  of 
the  parish  of  Broadwater  prior  to  the  passing  of  the  said  two  Acts  so 
repealed  as  aforesaid.(a) 

(a)  lioonl  and  persooal,  public :  "To  repeal  two  Aces  made  in  the  43d  and  49tli  year  of  his  late 
Majesty,  for  paving  the  town  of  Worthing,  in  Uie  coanty  of  Sassoz,  and  establishing  a  market 
therein,  and  for  meking  other  provisions  in  lieu  thereof;  for  erecting  groyns,  for  laying  a  da^ 
on  coals  imported  into  the  said  town,  and  for  other  purposes  relating  to  the  improvement  of  the 
said  town." 

(6)  Stats.  43  O.  3,  o.  Hz.,  49  G.  3,  o.  cxiv.,  both  local  and  personal,  pnblie.  (The  title  of  Um 
later  Act  has  been,  by  mistake.  Interchanged  with  that  of  o.  ozv.  of  the  same  year.) 
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In  1826,  an  Act  of  Parliament  was  passed  (7  G.  4,  c.  x.(a),  entitled 
<'  An  Act  for  making  and  maintaining  a  turnpike  road  from  Worth- 
ing to  Lancing  in  the  county  of  Sussex,  and  groynes,  embankments,  and 
other  sea-defences,  for  protecting  such  road  and  the  lands  adjoining 
♦from  the  future  encroachments  of  the  sea."  Whereby,  after  r^qq^ 
recitiug  (6)  that  many  parts  of  the  said  road  had  of  late  years  '-  " 
been  frequently  injured  and  rendered  impassable  by  the  overflowing  of 
the  sea,  and  certain  lands  adjoining  such  road,  and  situate  in  the  said 
town  of  Worthing,  and  in  the  parishes  of  Broadwater,  Lancing,  and 
Sompting,  and  the  hamlet  of  Gokeham,  all  in  the  said  county,  had  been 
likewise  damaged  by  the  same  means,  and  that  the  said  road  and  lands 
were  still  exposed  to  similar  accidents,  and  that  it  was  expedient  for 
the  benefit  and  convenience  of  the  public  that  such  road  should  be  in 
some  places  diverted,  widened,  and  raised,  and  that  the  said  road,  aff 
well  as  the  said  lands  for  the  benefit  of  the  owners  thereof,  should  bo 
effectually  protected  from  the  future  overflowing  and  encroachment  of 
the  sea,  by  groynes,  embankments,  and  other  sea-defences,  and  that  the 
same  should  be  made  a  turnpike  road,  certain  trustees  were  appointed 
for  carrying  out  the  objects  of  the  said  Act  :{c)  and  powers  for  making 
and  maintaining  the  said  road,  and  for  taking  and  regulating  tolls,((;Q 
were  given  to  the  said  trustees  and  their  successors,  together  with 
power (e)  to  erect  groynes,  embankments,  and  other  sea-defences ;  and,(^) 
for  the  ^protection  of  the  said  lands,  to  levy  and  assess  upon  the  r^qoo 
owners  thereof  annual  rates,  to  be  applied,  with  the  said  tolls,  ^ 
to  the  general  purposes  of  the  said  trusts.(A) 

(a)  Local  and  personal,  pablio. 
(6)  Sect  1. 

(e)  Secu  1  enacts,  "  That  the  said  road  shall  be  called  '  The  Worthing  and  Lancing  Tompik* 
Boad.'" 

(d)  Sect  9 :  "  to  demand,  receire,  and  take,  at  the  tnmpike  or  toll-gate,"  Ac     v 

(e)  Sect.  19  :  "  for  the  protection  of  the  said  road  and  the  lands  adjoining." 

(g)  Sect  32.  The  ports  of  this  section  material  to  the  questions  decided  in  the  ease  were  the 
following.  **  That  for  the  purpose  of  enabling  the  said  trustees  to  defray  the  expenses  of  pre- 
paring, soliciting,  and  obtaining  this  Act,  and  of  procuring  the  surveys  and  plans  preparatory 
thereto,  and  to  make,  improve,  and  maintain  the  said  rood,  and  the  said  embankment  across  or 
over  Sea  Mills  Common  or  Brooks,  and  effectually  to  protect  and  defend  the  same  and  the  lands 
adjoining  from  the  future  encroachments  of  the  sea,  by  means  of  groynes,  embankments,  drains, 
bridgeii,  sluices,  and  other  sea  defences,  and  to  carry  this  Act  into  execution,  there  shall  be 
raised  annually  the  sum  of  182^  19«.  sterling,  by  a  rate  or  assessment  to  be  made  in  manner 
hereinafter  mentioned,  on  the  several  owners  and  proprietors  of  the  said  lands  which  have  here- 
tofore been  injured  by  the  overflowing  of  the  sea,  and  are  set  forth  in  the  schedules,"  Ac. :  the 
mode  of  assessment  is  then  laid  down. 

(A)  Sect  46  enacts:  "That  it  shall  be  lawful  for  the  said  trustees  to  borrow  and  take  up  at 
Interest,  upon  the  credit  ot  the  tolls  and  rates  or  assessments  arising  by  virtue  of  this  Act,  such 
•am  or  sums  of  money  as  they  shall  think  fit,  and  they  may  and  are  hereby  empowered  to  demise 
or  mortgage  the  said  tolls  and  rates  or  assesaments,  or  any  part  or  parts  thereof,  and  the  turn- 
pikes and  toll-houses  for  collecting  the  same  tolls  (the  costs  and  charges  of  such  mortgages  to  be 
paid  out  of  such  tolls  and  rates  or  assessments),  as  a  security  to  any  person  or  persons  or  their 
trustees,  who  shall  advance  such  sum  or  sums  of  money." 

Sect.  55  enacts  that  out  of  the  moneys  subscribed  and  advanced,  or  which  should  thereafter  be 
flnhscribed  and  advanced,  for  the  purposes  of,  or  borrowed  on  the  credit  of,  the  Act,  the  trustees 
•hoiild,  in  the  first  place,  pay  all  costs  incidental  to  the  passing  of  the  Act,  with  interest  on  all 
moneys  advanced,  and  then  aU  money  expended  in  making  the  road  and  embankment  acros* 
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♦QQdl  *-^^<l  ^^  ^*8  also  thereby  provided  and  enacted  (sect.  57)  that 
^  nothing  in  that  Act  contained  should  extend,  or  be  deemed  or 
constmed  to  extend,  to  prejadice,  diminish,  alter,  or  take  away  any  of 
the  rights,  powers,  or  authorities  vested  in  the  Commissioners,  for  the 
time  being,  acting  under  the  authority  of  the  said  Act  of  1  &  2  6.  4, 
c.  lix. ;  but  all  the  rights,  powers,  and  authorities  vested  in  them  should 
be  as  good,  valid,  and  effectual  as  if  the  said  Act  now  in  recital  had  not 
been  made ;  save  and  except  that  they,  the  said  Commissioners,  should 
from  thenceforth  be  freed  and  discharged  of  and  from  the  expense  of 
making  and  maintaining  so  much  of  the  said  road  as  was  situate  within 
the  said  town  of  Worthing,  and  of  making  and  maintaining  groynes, 
embankments,  and  other  sea-defences  for  the  protection  of  the  same. 

The  said  road  was  accordingly  converted  into  a  turnpike  road,  and 
was  widened,  raised,  and  diverted  in  pursuance  of  the  provisions  of  the 
said  Act.  The  whole  of  that  portion  of  it  which  forms  the  subject  of 
the  said  order  of  justices  lies  within  the  limits  of  the  said  town  of 
Worthing,  and,  from  time  to  time  during  the  last  six  years,  has  been 
damaged  by  the  encroachment  of  the  sea :  and  at  certain  points  the 
road  itself  has  actually  been  carried  away ;  and  a  new  portion  of  road 
was,  in  the  winter  of  1852,  substituted. 

^qq.^  *The  surveyor  of  the  parish  of  Broadwater  has  annually  paid, 
-'  since  the  passing  of  the  Worthing  Town  Act,  1  &  2  €r.  4,  c.  lix., 
a  certain  sum  of  money  to  the  Commissioners  of  the  said  town  out  of 
the  general  highway  rate  of  the  said  parish  of  Broadwater,  as  and  by 
way  of  contribution  towards  the  expense  of  repairing  such  parts  of  the 
highways  lying  within  the  limits  of  the  said  town  as  the  said  Commis- 
sioners had  taken  upon  themselves  to  repair.  And  the  said  surveyor 
has,  from  the  year  1884,  paid  to  the  said  respondents  the  yearly  sum 
of  272.  10«.,  up  to  the  month  of  November,  1852,  when  such  payments 
altogether  ceased. 

In  the  last-mentioned  year  1852,  by  an  Act  of  Parliament,(a)  the 
town  of  Worthing  as  a  district  was  brought  within  the  provisions  of 

8ea  Mills  Common  or  Brooks,  or  in  making  groynes,  emVankments,  sea  defences,  toU-gfttes,  ton* 
pikes,  side  gates,  Ac,  "and  other  matters  and  things  necessary  or  requisite  for  carrying  the  par- 
poses  of  this  Act  into  execution;"  the  remainder  to  be  invested  in  a  permanent  capital  or  fond: 
"and  that  all  other  moneys  whatsoever  which  shall  arise  either  from  the  tolls  or  rates  or  assess- 
ments by  this  Act  granted,  or  by  way  of  interest  npon  the  said  capital  or  fund,  sbaU  be  applied 
in  amending,  sustaining,  adding  to,  and  keeping  in  repair  the  said  road,  groynes,  embankmenti^ 
aea  defences,  toll-hoases,  toll-gates,  and  other  works,  matters,  and  things  hereinbefore  partira- 
larly  specified  •**  bOl.  to  be  annually  appropri%ted  to  the  capital  t  the  remainder  to  be  applied  in 
discharging  the  interest  upon  moneys  subscribed,  advanced,  or  borrowed,  then  to  the  maintain- 
Ing  the  capital  so  long  as  the  sum  invested  on  account  of  capital  should  not  amount  to,  or  shoaM 
be  reduced  below,  1000^.;  and  lastly  to  repay  the  principal  moneys  subfcribed,  advanced,  and 
borrowed.  ** 

Sect  58  enacts  that  the  expenses  lately  incurred  by  three  proprietors  (named)  of  parts  of  the 
lands  in  making  a  sluice  should  be  defrayed  by  the  trustees  "  out  of  the  moneys  to  arise  nndsf 
or  by  viKue  of  this  Act" 

(a)  15  A  16  Vict  o.  42,  confirming  a  Provisional  Order  of  The  General  Board  of  Health,  dals« 
17th  Jane,  1852. 


8  ELLIS  &  BLACKBUBN.    Q.  B.  995 


The  Public  Health  Act,  1848 :  and  a  Local  Board  was  appointed,  which, 
it  was  declared  (sect.  117  (a) ),  should,  within  the  limits  of  their  district, 
exclusively  of  any  person  whatever,  Bzercise  the  office  of  the  surveyor 
of  highways,  and  have  all  such  power,  authorities,  duties,  and  liabilities 
as  any  surveyor  of  highways  in  England  was  then,  or  might  thereafter 
be,  invested  with,  or  be  liable  to,  by  virtue  of  his  office,  by  the  laws  in 
force  for  the  time  being,  except  in  so  far  as  such  powers,  duties,  or 
authorities  were  or  might  be  inconsistent  with  the  provisions  of  that 
Act :  (a)  and  the  inhabitants  of  any  district  should  not,  in  respect  of 
any  property  situate  therein,  be  liable  to  the  payment  of  highway  rate, 
or  other  payment  not  b*eing  a  toll,  in  respect  of  making  and  repairing 
roads  or  highways  within  any  parish,  township,  or  place,  *or  part  r^qq/. 
of  any  parish,  township,  or  place,  situate  beyond  the  limits  of  ^ 
such  district. 

Portions  of  the  original  turnpike  road  in  question,  as  well  as  the 
substituted  new  parts  of  it,  within  the  town  of  Worthing,  being  out  of 
repair,  arising  from  the  encroachments  of  the  sea,  and  the  revenues 
accruing  to  the  respondents  by  virtue  of  stat.  7  G.  4,  c.  x.,  having  from 
divers  causes  become  quite  insufficient  to  maintain  the  said  road,  and 
keep  up  the  said  groynes  and  sea-defences,  application  was  made  to  the 
justices  aforesaid,  under  stat.  4  &  5  Vict.  c.  59 ;  and  the  order  appealed 
against  was  made  by  them ;  the  proper  notice  of  such  intended  proceed- 
ings having  been  served  upon  the  appellant,  as  surveyor  of  the  high- 
ways of  the  said  parish  of  Broadwater ;  but  no  notice  thereof  having 
been  at  any  time  served  upon  the  Board  of  Health  at  Worthing. 

The  following  (amongst  others)  were  the  material  grounds  of  appeal. 

1.  That  the  road  in  question  was  not  a  turnpike  road  within  the 
meaning  of  stat.  4  &  5  Vict.  c.  59. 

2.  That  the  appellant  had  no  authority,  under  stat.  5  &  6  W.  4,  c. 
50,  to  pay  the  sum  of  2502.,  or  any  other  sum,  out  of  the  highway 
rates  to  be  levied  by  him  by  virtue  of  the  last-mentioned  Act  of  Par- 
liament in  the  said  parish  of  Broadwater  for  the  repairs  of  the  said 
road. 

8.  That,  the  town  of  Worthing  being  a  district  under  The  Public 
Health  Act,  The  Local  Board  of  Health  for  such  district  being  under 
such  Act  the  surveyors  of  the  highways  of  such  district,  which  is  part 
of  the  parish  of  Broadwater,  the  said  order  was  bad,  because  no  notice 
was  given  to  the  said  Local  Board,  as  such  surveyors,  of  the  intended 
application  for  such  order. 

*4.  That  since  the  town  of  Worthing  had  been  constituted  a  r^rOQ^ 
district   under  The  Public  Health  Act,  it  was  not  competent  to  ^ 
the  said  justices  to  make  an  order  on  the  surveyor  of  highways  of  the 
said  parish  of  Broadwater  to  raise  money  within  the  said  district  for  the 
repairs  of  the  said  road. 

(a)  Of  Thft  PabUo  HealOi  Aot,  1848  (11  A  12  l^ot  e.  63). 
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5.  That  the  appellant  was  only  surveyor  of  that  part  of  Broadwater 
which  is  not  within  the  district  of  Worthing,  and  not  of  the  whole  par- 
ish as  supposed  in  the  said  order. 

6.  That  the  town  of  Worthing,  part  of  the  parish  of  Broadwater, 
was  and  is  a  district  maintaining  its  own  highways ;  and  that  the  road 
in  question  is  wholly  situate  within  such  town  and  district  of  Worthing ; 
and  that,  under  stat.  4  &  5  Vict.  c.  59,  if  the  said  order  could  be  made 
on  any  one,  it  could  only  be  made  on  The  Local  Board  of  Health  of 
such  district  of  Worthing,  as  surveyors  of  the  highways  of  such  dis- 
trict. 

7.  That  the  said  order  was  bad,  inasmuch  as  it  virtually  repealed  the 
57th  section  of  the  said  Worthing  and  Lancing  Turnpike  Road  Act,  and 
the  117th  section  of  The  Public  Health  Act,  1848,  and  the  provisions 
of  the  said  Act  of  5  &  6  W.  4,  c.  50. 

Each  of  the  above-named  Acts  of  Parliament  to  be  deemed  part  of 
the  present  case,  &c. 

The  questions  for  the  opinion  of  the  Court  are : 

First :  Whether  such  notice  ought  to  have  been  served  upon  Tht 
Board  of  Health  of  Worthing. 

Secondly :  Whether  the  order  was  rightly  made,  or  whether  it  ought 
to  have  been  made  on  The  Board  of  Health  of  Worthing  alone,  or 
on  the  said  surveyor  jointly  with  the  said  Board  of  Health. 
*QQftl       *Thirdly :  Whether  stat.  4  &  6  Vict.  c.  59,  as  continued  by 
^  subsequent  8tatutes,(a)  applies  to  The  Worthing  and  Lano- 

ing  Turnpike  Road. 

If  the  Court  should  be  of  opinion  that  notice  need  not  have  been 
served  on  the  Board  of  Health  of  Worthing,  and  that  the  order  of  jus- 
tices was  rightly  made,  and  that  stat.  4  &  ^  Vict.  c.  59  (as  continued, 
&c.),  applies  to  the  Worthing  and  Lancing  Turnpike  Road,  then  the  order 
of  quarter  sessions  is  to  be  quashed  and  the  original  order  of  justices 
to  be  confirmed.  But,  if  the  Court  should  be  of  opinion  that  notice 
ought  to  have  been  served  on  the  Board  of  Health  of  Worthing,  or 
that  the  order  of  justices  ought  to  have  made  on  the  said  Board,  either 
alone  or  jointly  with  the  said  surveyor,  and  not  as  aforesaid,  or  that 
stat.  4  &  5  Vict.  c.  59  (continued,  &c.),  does  not  apply  to  the  Worthing 
and  Lancing  Turnpike  Road,  then  the  said  order  of  Sessions  is  to  be 
confirmed,  and  the  original  order  of  justices  is  to  remain  quashed. 

The  case  was  argued  in  last  Easter  Term.(() 

J.  J.  Johnson  and  H,  P.  Wyatt^  in  support  of  the  order  of  Sessions. 

The  order  of  the  justices  was  made  under  stat.  4  &  5  Vict.  c.  59,  s. 

(a)  The  latest  of  these  statutes  in  force  at  the  time  of  the  order  of  22d  June,  1853,  wu  15  k 
It  Viot  o.  19,  continuing  stat  4  A  5  Vict  c.  59,  to  Ist  October,  1868.  The  statute  was  con- 
tinued, by  stat  16  A  17  Viot  o.  66,  to  Ist  October,  1854,  and  the  end  of  the  then  next  fiewwa 
of  Parliament;  and,  again,  by  stat  17  k  18  Vict  o.  52,  to  Ist  October,  1860,  and  the  end  of  the 
then  next  Session  of  Parliament 

(6)  Maj  6th,  1854.    Before  Lord  CMBpbell,  0.  J.,  Wightman  and  Crampton^  Ji. 


8  ELLIS  &  BLACKBURN.    Q.  B.  098 

1,  which  applies  only  to  turnpike  trusts.  Now,  although  stat.  7  O.  4, 
c.  X.,  uses  the  words  "  turnpike  ♦road,"  and  gives  to  the  road  in  r^QQQ 
question  several  of  the  properties  of  a  turnpike  road,  it  does  not  ^ 
follow  that  the  trust  falls  within  stat.  4  &  5  Vict.  c.  59,  s.  1,  which  seems 
confined  to  such  as  are  trusts  for  turnpike  roads  and  no  more.  Now 
sect.  1  of  stat.  7  G.  4,  c.  x.,  recites  that  the  road  has  heen  injured,  and 
lands  damaged,  by  the  overflowing  of  the  sea,  and  expresses  that  one 
purpose  of  the  Act  is  that  the  said  road,  as  well  as  the  said  lands,  for 
the  benefit  of  the  owners  thereof,  should  be  effectually  protected  from 
the  future  overflowing  and  encroachment  of  the  sea,  by  groynes,  em- 
bankments, and  other  sea-defences.  Sect.  19  gives  power  to  erect  works 
«(  for  the  protection  of  the  said  road  and  the  lands  adjoining."  Sect. 
82  authorizes  the  raising  of  a  given  sum  by  a  rate  on  the  owners  of 
lands  which  have  theretofore  been  injured  by  the  overflowing  of  the  sea, 
which  Bum  is  to  be  applied  indiscriminately  to  the  making  and  maintenance 
of  the  road  and  the  sea-defences.  Sect.  45  authorizes  the  trustees  to 
borrow  money  on  the  credits  of  the  tolls  and  rates  ;  and  no  distinction 
is  made,  by  sect.  55,  between  the  application  of  the  money  borrowed  or 
raised  by  tolls  and  rates  to  the  road  and  to  the  sea-defences.  So  the 
money,  without  distinction  as  to  the  mode  of  obtaining  it,  is  to  be  ap- 
plied, under  sect.  56,  to  defray  the  expenses  incurred  by  certain  parties 
in  making  a  sluice.  The  very  deficit  here  may  have  been  occasioned  by 
expenses  quite  unconnected  with  the  maintenance  of  the  road. 

But,  if  stat.  4  &  5  Vict.  c.  59,  be  applicable,  the  order  is  improperly 
made  on  the  surveyor  of  the  parish,  who  cannot  lay  a  rate  on  the  whole 
parish,  including  the  district  of  Worthing,  since,  by  sect.  117  of  The 
Public  Health  Act,  1848  (11  &  12  Vict.  c.  63),  The  Local  p^jqaa 
♦Board  of  Health  are,  exclusively,  the  surveyors  of  the  town  •- 
district.  There  is  nothing  in  the  Acts  to  relieve  the  inhabitants  of  the 
town  from  the  liability  to  contribute.  Sect.  57  of  stat.  7  G.  4,  c.  x.,  it 
is  true,  frees  the  Commissioners  under  the  previous  Act,  1  &  2  G.  4,  c. 
lix.,  from  the  expense  of  maintaining  so  much  of  the  road  as  is  within 
the  town :  bu^the  effect  of  this  is,  not  to  relieve  the  inhabitants  of  the 
town,  but  only  to  shift  the  liability  of  the  Commissioners,  if  they  ever 
were  liable  to  repair  this  road,  to  the  trustees  under  stat.  7  G.  4,  c.  x., 
who  were  to  provide  for  the  repairs  of  the  whole  road  by  means  of  the 
powers  given  to  them  by  the  last-mentioned  Act.  But  it  does  not  appear, 
indeed,  that  the  Commissioners  at  any  time  were  bound  to  perform  the 
repairs ;  for  their  liability,  by  sect.  30  of  stat.  1  &  2  G.  4,  c.  lix., 
existed  only  xn  respect  of  such  roads  as  they  had  adopted,  by  performing 
repairs :  and  the  case  does  not  show  that  they  had  so  adopted  the  road 
now  in  question.  And,  at  any  rate,  whatever  exemption  the  inhabitants 
of  the  town  were  entitled  to  under  sect.  57  of  stat.  7  G.  4,  c.  x.,  can 
exist  only  to  the  extent  to  which  the  work  was  performed  by  the  Com- 
miflsioners. 
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Then  the  expense  properly  falls  on  The  Local  Board  of  Health,  which, 
by  sect.  117  of  stat.  11  k  12  Vict.  c.  63,  has  the  "  powers,  authorities, 
duties,  and  liabilities,"  throughout  the  district  comprehending  the  town, 
which  surveyors  of  highways  have.  The  inhabitants  of  the  district, 
by  that  section,  are  not  liable  to  any  rate  (tolls  excepted)  in  respect  of 
roads  in  the  parish  without  their  district :  the  Legislature  must  have 
intended  that  they  should  be  liable  for  all  in  their  district,  and  (thougb 
that  is  not  necessary  for  the  decision  of  this  question)  exclusively  so. 
*lAnn  ^°^®^  ®®^**  ®^  ^^  streets  are  vested  in,  *and  are  under  the 
-*  management  of,  The  Local  Board :  and  "  streets,"  by  the  inter- 
pretation clause,  sect.  2,  includes  any  highway,  not  being  a  turnpike 
road.  This  road,  therefore,  is  still  under  the  control  of  the  trustees : 
but  they,  under  stat.  4  &  5  Vict.  c.  59,  are  to  obtain  assistance  from  the 
surveyors,  that  is,  in  this  instance,  The  Local  Board.  The  Local  Board, 
therefore,  though  probably  they  cannot,  under  sects.  86,  87  of  stat.  11 
&  12  Vict.  c.  63,  give  this  aid  from  a  district  rate,  may  lay  an  ordinary 
highway  rate  for  the  purpose. 

Cowling  and  GateSy  contrsl. — This  is  clearly  a  turnpike  road  withim 
the  meaning  of  stat.  4  &  5  Vict.  c.  59.  Stat.  7  G.  4,  c.  x.,  s.  1,  so 
denominates  it.  It  is  true  that  there  are  other  purposes,  besides  that 
of  maintaining  the  road,  to  be  answered  by  the  Act :  but  the  road  itself 
has  all  the  qualities  of  an  ordinary  turnpike  road.  Sect.  9  gives  power 
to  take  tolls  at  the  turnpike  or  toll-gate :  sect.  45  authorizes  the  mortgage 
of  tolls,  a  very  common  incident  to  turnpike  roads.  Sect.  32,  in  respect 
of  the  advantage  to  be  gained  by  the  lands  protected,  subjects  them,  not 
to  a  varying  liability,  but  to  a  fixed  payment  in  aid  of  the  ordinary 
turnpike  road  fund.  [Lord  Campbell,  C.  J. — I  believe  we  are  all  of 
opinion  that  this  is  a  turnpike  road  within  stat.  4  &  5  Vict.  c.  59.] 

Next,  the  language  of  sect.  57  of  stat.  7  6.  4,  c.  z.,  seems  to  show 
that  the  Legislature  intended  to  give  this  road  altogether  a  different 
character,  in  respect  of  the  powers  and  liabilities  relating  to  it,  from  that 
of  the  other  roads  in  the  district  which  were  under  the  control  of  the 
Commissioners. 

*1 0091  '^^  ^^  ^^^  liability  of  The  Local  Board  of  Health :  it  "^seems 
^  that  the  Legislature,  by  sects.  2  and  68  of  stat.  11  k  12  Vict,  c 
63,  meant  to  reserve  the  authorities  and  liabilities  of  the  trustees  of  turn- 
pike roads.  [Crompton,  J. — In  sect.  117  you  find  that  it  was  thought 
necessary,  where  the  inhabitants  of  a  district  are  protected  from  liability 
as  to  ^'  any  highway  rate  or  other  payment"  in  respect  of  repairing  roads 
or  highways  without  the  district,  to  except  from  this  protection  "toll," 
expressly ;  as  if  the  general  terms  of  the  enactment  included  turnpike 
roads.]  The  road  in  question  is  not  within  that  provision :  it  applies 
only  to  roads  without  the  district.  There  is  no  power  expressly  given 
to  the  Local  Board  to  raise  money  for  this  purpose ;  and,  their  powers 
being  statutable  only,  they  can  have  no  such  power  at  all.     Kor  does 
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any  difficulty  arise  from  their  inability  to  repair  the  road :  the  common 
law  liability,  that  of  the  parish,  attaches.  The  case  raises  some  ques* 
tions  as  to  notice:  but  it  seems  that  the  determination  of  these  will 
depend  upon  the  decision  as  to  the  other  points.  Cur.  adv.  vuJt 

Lord  Campbell,  G.  J.,  in  this  term  (May  30th),  delivered  the  judg<>* 
ment  of  the  Court. 

At  a  special  session  for  the  highways,  two  justices  made  an  order 
under  stat.  4  &  5  Vict.  c.  59,  s.  1,  upon  the  surreyor  of  the  highways 
of  the  parish  of  Broadwater,  for  payment  of  a  sum  of  money  to  the 
trustees  of  a  turnpike  road  to  be  laid  out  in  the  repair  of  a  part  of  the 
turnpike  road  within  the  town  of  Worthing  in  the  parish  of  Broadwater. 
The  quarter  sessions,  upon  appeal,  quashed  the  order,  subject  to  the 
opinion  of  this  Court  upon  the  facts  stated  in  a  special  case. 

*Upon  the  argument  of  this  case,  three  questions  were  raised  ^^^  ^^^ 
for  our  consideration :  1st.  As  to  whether  the  Act  in  question  ^ 
was  a  turnpike  Act,  within  the  meaning  of  stat.  4  &  5  Vict.  c.  59 ; 
2dly.  As  to  the  eifect  of  the  57th  section  of  stat.  7  G.  4,  c.  x.,  which,  il 
was  said,  discharged  the  town  of  Worthing  from  the  making  and  main* 
taining  the  road  in  question ;  and,  8dly,  and  principally,  on  the  effect 
of  The  Public  Health  Act  on  the  liability  to  contribute  to  the  repairing 
of  the  road. 

With  regard  to  the  first  question,  we  intimated  our  opinion,  during 
the  argument,  that  the  road  was  a  turnpike  road,  within  the  meaning 
of  stat.  4  &  5  Vict.  c.  59.  It  was  argued  that  the  making  the  groynes 
for  the  defence  of  the  road  was  also  an  advantage  to  the  owner^  of  the 
l^uids,  which  those  groynes  would  defend  from  the  incursions  of  the  sea, 
and  that  money  expended  by  the  trustees  upon  those  groynes  would 
enure  to  the  benefit  of  those  lands,  as  well  as  to  the  benefit  of  the  turn- 
pike road.  But  the  owners  were  to  pay  a  definite  annual  sum,  correctly 
and  properly  estimated,  as  we  must  suppose,  with  reference  to  the  ad- 
vantage they  would  derive.  This  sum  would  be  in  ease  of  the  persona 
bound  to  repair  the  road :  the  Act  expressly  constitutes  it  a  turnpike 
road  ;  and  we  see  no  reason  whatever  for  thinking  that  this  is  not  a  turn- 
pike trust  within  the  meaning  of  stat.  4  &  5  Vict.  c.  59. 

With  regard  to  the  second  point,  it  was  contended  that  the  exception 
at  the  end  of  the  57th  section  of  this  same  turnpike  Act  had  the  effect 
of  entirely  relieving  the  town  of  Worthing  from  the  liability  of  main- 
taining the  road.  The  provision  in  question  is  contained  in  a  clause  for 
saving  the  rights  of  the  Commissioners  of  the  *town  of  Worth-  p,,-ia/xj 
ing  under  a  former  Act  of  Parliament ;  and  the  clause  in  ques-  *- 
tion  enacts  that  the  rights,  powers,  and  authorities  vested  in  those  Com- 
missioners shall  be  good  and  valid,  save  and  except  that  the  Commis- 
sioners shall  be  freed  and  discharged  from  the  expense  of  making  and 
maintaining  so  much  of  the  road  as  is  situate  within  the  town  of  Wor- 
thing, and  of  making  and  maintaining  groynes^  embankments,  and  other 
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•ea-defences  for  the  protection  of  the  same.  We  construe  this  enactment 
as  taking  the  road  ont  of  the  control  of  the  Commissioners,  it  being  made 
by  the  other  parts  of  the  Act  a  turnpike  road  under  the  management  of 
the  turnpike  trustees.  Before  the  passing  of  the  turnpike  Act,  the  road 
was  under  the  management  of  the  Commissioners  under  the  prior  Act ; 
and  it  was  proper,  in  subjecting  it  to  the  management  of  the  turnpike 
trustees,  to  say  that  the  Commissioners  should  no  longer  have  the  con 
trol  over  it,  and  should  be  freed^^from  the  obligation  of  maintaining  it. 
The  effect  seems  to  be  that  the  management  of  the  road  was  transferred 
from  the  Commissioners  to  the  turnpike  trustees :  and  the  road  became  in 
effect  a  turnpike  road  under  the  management  of  trustees  having  the  right, 
under  the  statute,  to  seek  relief  from  the  parish  in  case  of  deficiency 
of  their  funds,  the  parish  remaining  liable  to  indictment  at  common 
law  for  the  repair  of  the  road. 

Assuming,  then,  that  the  road  in  question  was  a  turnpike  road  within 
the  meaning  of  stat.  4  &  5  Vict.  c.  59,  and  that  the  liabilities  of  the 
Burveyors  of  the  parish  were,  after  the  passing  of  the  turnpike  Act, 
the  same  as  in  the  case  of  ordinary  turnpike  trusts,  the  remaining  ques* 
tion,  which  is  one  of  some  difficulty  and  of  great  general  importance, 
»inn(;i  is  ^  ^  ^^®  effect  of  The  Public  ^Health  Act  when  the  town  of 
^  Worthing  became  a  district  under  the  provisions  of  that  statute. 

By  the  68th  section  of  The  Public  Health  Act,  1848,  the  atreeu, 
which  by  the  interpretation  clause  (a)  includes  all  highways  not  being 
turnpikes,  are  vested  in  The  Local  Board,  who  are  charged  by  the  Act 
with  the  levelling,  paving,  flagging,  channelling,  altering,  and  repairing 
the  same.  Turnpike  roads  appear  to  have  been  excluded  from  these 
provisions,  for  the  purpose  of  their  being  left  under  the  control  of  the 
turnpike  trustees.  We  held,  in  Elmer  v.  Norwich  Local  Board  of 
Health,  ante,  p.  517,  that  the  expenses  of  repairing  the  highways 
within  the  district,  which  are  expressly  charged  by  the  Act  upon  the 
Local  Board  of  Health,  were  to  be  defrayed  by  a  district  rate  under 
the  Act,  and  not  by  a  highway  rate.  We  are  now  to  consider  how  the 
contribution  for  the  repair  of  that  part  of  a  turnpike  road  which  lies 
within  the  district  of  a  local  board  of  health,  part  of  a  parish,  is  to  be 
raised. 

By  the  117th  section  of  the  Act,  the  local  board,  within  the  limits  of 
the  district,  are,  exclusively  of  any  other  person,  to  execute  the  office  of, 
and  be,  surveyor  of  highways,  and  to  have  all  the  powers,  duties,  and 
liabilities  of  surveyors  of  highways,  except  so  far  as  inconsistent  with  the 
provisions  of  the  Act.  In  the  Norwich  case,(6)  before  referred  to,  we 
intimated  our  opinion  that  the  local  board  became  the  surveyors  of  the 
whole  district,  and  not  the  surveyors  of  any  particular  parish  within  the 
district.  In  the  present  case  no  question  as  to  different  parishes  within 
>^l00f)1  ^^^  district  arises,  *the  whole  district  forming  part  of  the  parish 
-*  of  Broadwater.    By  the  express  words  of  this  provision,  the 

(a)  8«et  X,  {h)  Bmer  «.  N«rwieh  Loetl  Bowd  of  HadUi,  aiit^,  pw  51^ 
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garyeyors  of  the  entire  parish  were  excluded  from  executing  the  office 
of,  or  being,  the  survejor  of  highways  within  the  district ;  and  the 
local  board  are  to  have  the  powers,  duties,  and  liabilities,  except  where 
inconsistent  with  the  provisions  of  the  Act.  Then  follows  the  very 
important  part  of  the  117th  section,  upon  which  the  counsel  for  the 
surveyors  of  the  parish  mainly  relied.  «And  the  inhabitants  of  any 
district  shall  not  in  respect  of  any  property  situate  therein  be  liable  to 
the  payment  of  highway  rate  or  other  payment,  not  being  a  toll,  in 
respect  of  making  or  repairing  roads  or  highways  within  any  parish, 
township,  or  place,  or  part  of  any  parish,  township,  or  place,  situate 
beyond  the  limits  of  such  district."  Nothing  can  be  more  strong  than 
this  provision,  to  show  that  the  local  district  is  to  be  entirely  relieved 
from  all  rates  or  payments,  not  being  a  toll,  in  respect  of  the  repair 
of  all  roads  or  highways  in  any  spot  beyond  the  limits  of  the  district* 
The  clause  is  not  like  the  68th  section,  which  uses  the  word  <<  street," 
explained  by  the  interpretation  clause  to  include  highways  exclusive  of 
turnpike  roads ;  but  the  clause  uses  the  word  « road,"  as  if  expressly 
to  extend  to  all  roads,  and  not  to  be  confined  to  'highways,  not  turn- 
pike, the  management  of  which  is  vested  in  the  local  board.  The  ex- 
ception, also,  of  the  payment  of  tolls  appears  to  show  that  turnpike 
roads  were  not  excluded  from  this  provision.  The  effect  of  this  provi- 
sion, exempting  the  inhabitants  of  the  district  from  the  payment  of  the 
repairs  of  any  road  out  of  the  district,  coupled  with  the  preceding  pro- 
vision, ]^j  which  the  duties  and  liabilities  of  the  surveyors  of  the  district 
are  thrown  exclusively  upon  *the  local  board,  appears  to  us  to  ^^^  ^^,- 
be  that  the  liability,  to  contribute  to  repair  in  the  event  of  a  *- 
deficiency  of  the  turnpike  funds,  is  divided,  and  that  the  part  of  the 
parish  without  the  district  remains  liable  to  contribute,  in  case  of  defi- 
ciency, to  the  repair  of  any  part  within  the  parish  and  not  being  within 
the  district,  whilst  the  district  remains  alone  liable  to  such  contribution 
for  the  repair  of  any  part  of  the  road  within  the  district.  After  the 
words  of  the  117th  section,  which  so  expressly  exclude  any  exercise 
of  the  powers  of  the  parish  surveyors  within  the  district,  and  after  the- 
immediately  subsequent  provision  which  expressly  relieves  the  inhabit- 
ants of  the  district  from  liability  to  any  payment  for  the  repair  of  any 
road  beyond  the  limits  of  the  district,  it  seems  to  us  quite  in^possible 
to  hold  that  the  former  powers  of  the  surveyors  of  the  entire  parish 
remain  so  that  they  could  make  a  general  rate  upon  the  inhabitants  of 
the  parish  including  the  district  for  the  repair  of  any  part  of  the  road 
situate  in  the  parish  of  Broadwater  without  the  district :  and,  if  the 
whole  parish  cannot  be  made  to  contribute  as  to  what  lies  out  of  the 
district,  it  would  be  manifestly  unjust  to  the  part  of  the  parish  without 
the  district  that  the  whole  parish  should  be  taxed  for  the  repair  of  the 
part  within  the  district  of  Worthing.  And  the  statute  takes  away  all 
power  of  the  parish  surveyors  to  interfere  in  the  district.     The  only 
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way  of  carrying  out  the  intention  of  the  Legislature  appears  to  ns  to 
boi  by  holding  that  the  two  parts  of  the  parish  become  entirely  distinct 
for  the  purpose  of  contributing  towards  the  repair  of  the  turnpike 
roads,  as  well  as  for  that  of  repairing  the  general  highways :  and  we 
*in0j^l  ^^^  ^^  difficulty  in  The  Local  Soard  being  ordered  to  *make 
^  contribution  under  stat.  4  &  5  Vict.  c.  59,  in  the  case  of  a  defi- 
ciency of  the  turnpike  funds. 

It  would  be  sufficient  for  the  decision  of  the  case  to  say,  that  the 
power  of  the  surveyors  of  the  parish,  to  make  any  rate  upon  the  inha- 
bitants of  the  district,  is  gone.  But  we  think  it  right  to  say,  with 
reference  to  the  questions  proposed  to  us,  and  for  the  future  guidance 
of  the  parties,  that  we  think  that  The  Local  Board  of  Health  may  well 
make  a  highway  rate  for  the  purpose  of  meeting  such  a  contribution  aa 
that  in  question*  Their  powers  aa  surveyors  within  the  limits  of  the 
district  seem  amply  sufficient  for  these  purposes. 

It  will  be  seen  that  the  effect  of  our  decision  in  this  and  the  Norwich 
case  (a)  is  that,  whilst  the  expense  of  the  repairing  and  doing  the  other 
matters  to  the  streets  and  highways,  which  is  expressly  made  a  charge 
upon  the  local  board  by  the  Public  Health  Act,  is  to  be  defrayed  out 
of  a  district  rate,  any  sum  to  be  paid  by  way  of  contribution  towards 
the  deficiency  of  the  funds  of  a  turnpike  trust  under  stat.  4  &  5  Vict, 
e.  69,  is  to  be  raised  by  the  local  board,  as  surveyors,  by  a  highway 
rate. 

This  is  in  conformity  with  the  observations  of  the  late  Mr.  Lawes  in 
the  notes  to  his  edition  of  the  Public  Health  Act :  (6)  in  one  of  which 
(see  note,  p.  152),  after  stating  the  difficulties  that  have  arisen,  he  comes 
to  the  conclusion  that  the  expenses  of  repairing  and  dealing  with  the 
streets,  including  highways,  expressly  charged  on  the  local  board  by 

*10nQ1  ^^^  '^^^'  ^^^  ^^  ^®  defrayed  *by  a  district  rate;  whilst,  in  the 
-'  note  at  page  187,  he  observes  that  the  local  board  may  still 
have  to  levy  a  highway  rate  for  purposes  other  than  the  matters  thrown 
on  the  district  rate  by  the  Act.  The  raising  a  sum  of  money  for  con- 
tribution towards  the  repair  of  a  turnpike  road  seems  a  matter  for  which 
the  local  board  would  have  to  resort  to  the  powers  of  rating  under  the 
Highway  Act,  transferred  to  them  by  the  117th  section  of  The  Public 
Health  Act. 

The  order  of  the  two  justices  in  question,  having  been  made  against 
parties  having  no  fund  applicable  by  law  to  the  purpose  in  question, 
and  no  power  to  raise  such  a  fund,  is  bad.  And  the  Court  of  Quarter 
Sessions  were  right  in  quashing  this  order.  Our  judgment  is,  there> 
fore,  that  the  order  of  Sessions  quashing  the  order  of  the  magistrates 
be  confirmed.  Order  of  Sessions  confirmed* 

(«)  BImer  v.  Norwieh  Loeal  Bowrd  of  Health,  aote^  p.  617. 
{b)  The  Ae(  for  the  Promoting  the  PahUo  Health,  ed.  S. 
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ABAKDONMEirr. 
On  lo8f  bj  piratat,  180.    Ivsubaiioi,  IL 

ACCBPTANCB. 

t  Of  pAyment  pott  diem,  83.    Acoobd,  L 

n.  Of  bill  of  exchange,  683.    Btllb,  IV. 

IIL  Of  office  ftdl  of  an  usurper,  249.  Eleo- 
Txoir,  L  1. 

ACCORD. 

I.  Aeeord  and  aatlafaotli  n  nnder  agreement  by 
parol  after  breaeh  of  award  ander  labmiMion 
bj  deed. 

Declaration  stated  that  by  deed  between 
plaintiff  and  defendant^  who  were  partners,  it 
was  agreed  Uiat  plaintiff  should  retire  from  the 
partnership,  and  it  should  be  referred  to  arbi- 
tration what  sum  should  be  therefore  paid  by 
defendant  to  plaintiff:  that  it  was  awarded 
that  a  sum  named  should  be  paid  by  instal- 
ments :  but  defendant  had  paid  only  a  part 
thereof. 

Plea:  that,  after  breach  of  the  award  by 
non-payment  of  the  first  instalment,  it  was 
agreed  between  plaintiff  and  defendant  that 
defendant  should  not  assist  one  B.  in  a  eertein 
claim  which  he  was  urging,  and  that  defend- 
ant should  pay,  by  instalments  on  certain  days 
named,  the  last  but  one  being  14th  April,  a 
sum  in  all  amounting  to  less  than  the  sum 
awarded ;  which  agreement  and  the  perform- 
ance thereof  plaintiff  accepted  in  satisfaction 
of  the  sum  awarded  and  all  causes  of  action 
in  respect  thereoft  and  the  said  breach :  and 
that  defentlant  paid  plaintiff  the  instalmenU 
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on  the  days  named  in  the  second  agreement, 
whieh  plaintiff  accepted  in  satisfaction  (as 
before),  and  in  performance  of  the  second 
agreement. 

Held:  that  the  deed  of  submission  was 
merely  inducement,  and  that  the  action  was 
brought  for  breach  of  the  award ;  and  that 
therefore  there  might  be  accord  and  satis- 
faction under  an  agreement  by  put>l,  mada 
after  the  breach  by  non-payment  of  the  first 
instalment:  and,  consequently,  that  the  de- 
fendant, in  support  of  his  plea,  was  not  bound 
to  show  an  agreement  under  seal. 

It  appeared  that  the  last  payment  but  ono 
under  tiie  second  agreement  was  made  on 
19th  April,  not  on  14th;  and  that,  when  It 
was  made,  plaintiff  refused  to  accept  it  except 
as  on  account  of  the  money  due  on  the  award, 
whieh,  ho  contended,  was  still  binding :  but 
he  made  no  objection  to  the  payment  as  hav- 
ing been  made  too  late.  • 

Held  that  the  defendant  had  performed  the 
second  agreement,  the  effect  of  the  transaction 
on  the  19th  being  that  the  plaintiff  agreed  to 
take  the  payment  u  made  on  the  14th.  Smith 
y.  Trowmiale,  83 

n.  Performance  in  satisfaction  by  payment  post 
diem,  83.    Ante,  1. 

ACCOUNT. 

Under  Patent  Law  Amendment  Ac^  969,  977. 
Patbiit,  IL  1,  2. 


ACCOUNT  STATED. 


L  Pleading. 
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1012   ACKNOWLEDGMENT. 


ACnON. 


TsrUtion  from  itetotory  form  of  oonnt 

Under  teot.  91  of  The  Common  Iaw  Pro- 
eedure  Aot^  1852,  a  ooant  for  money  foand 
to  be  due  from  the  defendant  to  the  plaintiff 
on  aocounti  itated  between  them  it  enffioient, 
thoagh  it  omits  the  words  "  for  money  pay- 
able by  the  defendant  to  the  plaintiff  for^ 
contained  in  the  form  giren  in  Schedule  (B.). 
Fagg  r.  N^d,  650 

IL  Implication   of  law  from   tha   faot»   650. 
Ante,  1. 

ACKNOWLEDGMENT. 
See  AoMiBaiov. 

ACQUITTAL. 
New  trial  after,  043.    Naw  Tbiai^  L  1. 

ACTION. 

I.  When  it  lies.  > 

1*  By  seaman  against  shipowner  for  not  hay- 
ing medicines  on  board. 

1st  eoant  That  plaintiff  engaged  with  de- 
fendant>  to  serre  on  board  defendant's  (a 
British)  Tcssel  as  a  common  seaman,  on  a 
specified  Toyage  from  and  to  a  British  port 
Breach :  that  the  ressel  was  leaky  and  nnsea- 
worthy,  by  which  plaintiff  became  anwell  and 
sustained  damage. 

Held,  on  demurrer,  that  the  count  was  bad, 
there  being  no  allegation  of  knowledge  or 
deceit,  nor  of  any  express  warranty  that  the 
yeesel  was  seaworthy;  and  the  law  not  Im- 
plying any  such  warranty  from  the  relation 
of  shipowner  and  seaman. 

2d  conntw  That  defendant  neglected  to 
supply  and  keep  on  board  the  Tcssel  a  proper 
supply  of  medidnes,  whereby  plaintiff's  he^th 
suffered. 

Held,  on  demurrer,  that  stat  7  A  8  YieL  c. 
112,  s.  18,  makes  it  the  duty  of  the  shipowner 
to  have  on  board  such  medicines ;  and  that» 
though  tho  Act  imposes  a  penalty,  recoTer- 
able  by  a  common  informer,  as  Uie  specific 
punishment  for  the  breach  of  that  du^  sj  to 
the  public,  sailors  sustaining  a  private  iigury 
from  the  breach  of  that  statutable  duty  are 
entitled  to  maintain  an  action  to  rocover 
damages.  And  that  the  count  was  good. 
CqucK  ▼.  Steel,  402 

2.  By  tenant  against  landlord  for  continuing 
a  nuisance  in  existence  before  the  contract 
of  demise,  128.    DaAiNAoa. 

8.  Scienter  when  essential,  402.    Ante,  1. 

4.  Malice  and  want  of  probable  cause  when 
essential,  920.    Abrxbt,  1. 1. 

6  For  arrest  for  whole  sum  recovered  after 
part  satisfaction,  929.    Abhsst,  I.  1. 

6.  For  private  injury  from  breach  of  public 
duty,  402.    Ante,  1. 


7.  Notwithstanding  imposition  of  penalty  hy 
the  statute  creating  the  duty,  402.  Ante,  L 

n.  Effect  of  bankruptcy  and  insolvency. 

1.  Cause  of  action  accruing  before  insolvency. 

Count  by  a  printer  for  not  restoring  a  print- 
ing machine  according  to  contract,  whereby 
the  trade  of  plaintiff  had  been  ruined,  and  ha 
had  become  insolyent.  Plea;  that,  after  tha 
accruing  of  the  causes  of  action,  plaintiff  took 
the  benefit  of  the  Insolvent  Debtors*  Act,  and 
the  causes  of  action  vested  in  the  provisional 
assignee.  Demurrer;  and  further  repUeatioay 
that  the  assignee  had  not  intervened;  on 
which  was  a  rejoinder,  and  a  demurrer  to  tha 
rejoinder. 

Held:  that  stat  15  A  16  Vict  e.  76,  a.  142, 
does  not  apply  to  actions  commenced  after 
the  insolvency  of  the  plaintiff;  and  that  tba 
non-interfe^nce  of  the  assignees  is  imnw- 
>terial  where  the  eaose  of  action  acomes  befora 
the  insolvency :  and  therefore  the  repUcatioa 
was'  not  an  answer  to  the  plea. 

Held,  also,  that  the  eaose  of  action  diaeloead 
in  this  oonnt,  and  the  special  damage  thera 
alleged,  were  wholly  injury  to  the  estate  of 
the  plaintiff,  and  not  personal  damage ;  and, 
consequently,  that  the  whole  cause  of  action 
passed  to  the  assignee,  and  the  plea  was  good. 
^mOon  V.  CoUivr,  274 

2.  Cause  of  action  injury  to  estate  and  not 
personal  damage,  274.    Ante,  1. 

m.  Notice  of  action. 

1.  Against  justice  of  the  peaee,  nnst  sihow 
under  which  section  of  stat  11 A  12  Viet  il 
44,  the  oomplaint  arises. 

Plaintiff  declared  against  defendant  for 
maliciously  and  without  reasonable  or  proba- 
ble cause  issuing  a  warrant  under  his  hand 
and  seal,  and  procuring  plaintiff  to  be  arrest- 
ed. Plea :  Not  GuUty,  by  stat  11  A  12  Viet 
0.  44,  s.  10.  The  notice  of  notion  stated,  as 
cause  of  action,  that  defendant,  with  force 
and  arms,  caused  plaintiff  to  be  assaulted  and 
beaten,  apprehended  and  imprisoned,  without 
reasonable  or  probable  cause  (net  alleging 
malice). 

The  evidence  was  that  defendant,  being  a 
justice^  in  a  matter  within  his  jurisdiction, 
issued  a  warrant  under  which  plaintiff  was 
apprehended ;  and  it  was  sought  to  show  that 
this  was  done  maliciously. 

Held :  not  a  good  notice  under  sect  9  of 
stat  11  A  12  Vict  c  44,  as  the  cause  of  action 
insisted  on  was  under  sect  1,  but  the  notice 
did  not  point  clearly  and  explicitly  to  such  a 
cause  of  action,  but  rather  to  a  oomplaint 
under  sect  2,  for  acting  without  jnriadictioa. 
Taylor  V.  Nffidd,  724 

2.  When  nisoessary  to  allege  malice^  724. 
Ante,  1. 


ADDmON. 


ALLOTMENT. 
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IV.  Pendeney  of  aotioiu 

Until  final  judgmeDt  entered  np,  97T.    Pa- 
TKHT,  II.  2. 

V.  Limitation.    LixixATioir. 

ADDITION. 
To  acceptance,  6S3.    Bills,  IV. 

ADMISSION. 
Bj  part  pigment,  136.  LiMrriTioir. 

ADJACENT  TENEMENT. 
Rights  in  respect  of  nuisancea,  128.  DiiAiRAaK. 

ADOPTION. 

Of  an  act  of  Parliament  at  a  meeting  impro- 
perlj  eonrened,  688.    Chubcbwardbit,  IL 

AFFIDAVIT. 
To  negative  Joriadiotion  of  josticea,  607.    Coh- 

TICTIOK,  L 

AQENT. 

I.  Liabilitj  of  agent  In  traaBaetiona  with  third 
parties. 

"Under  what  eirenmataaoea  he  is  to  be  conai- 
dered  as  having  porchased  on  his  own 
aecoant  and  resold  to  his  principal. 

Defendants,  merchants  resident  in  Ireland, 
wrote  to  S.  A.,  a  merchant  resident  in  Lon- 
don, authorising  him  "to  take  for  ns  two 
cargoes"  of  Ibraila  com  1000  to  1500  quarters 
at  24«.  to  S4«.  Zd.,  **  payment  by  oar  aocept- 
anoe  at  2  or  3  months,"  and  in  postsoript  add- 
ed, «  Yon  may  go  to  24«.  M,,  if  yon  find  yon 
cannot  do  the  work  at  24«.  or  Zd,"  S.  A. 
made  a  bargain  with  R.,  a  merchant  resident 
in  London,  for  a  cargo  by  the  C,  and  sent 
him  a  note  commencing  **  Sold  by  order  and 
for  sccount  of  R.  to  our  principals  the 
cargo"  of  Bulgarian  com  per  C.  at  24«.  td, 
per  quarter,  cost,  freight,  and  insurance, 
'*  Sellers  to  pay  a  commission  of  two  per 
cent.  Payment  in  cash"  in  one  week  after 
receipt  of  documents.  On  the  same  day  R. 
in  his  books  debited  S.  A.  with  the  price  of 
the  cargo,  and  sent  S.  A.  the  shipping  docu- 
ments with  the  bill  of  lading  endorsed,  and 
an  invoice  headed  "  S.  A.  bought  of  R."  On 
the  same  day,  8.  A.  wrote  to  defendants  "  to 
advise  having  purchased  for  your  account 
the  cargo  of  Bulgarian  com  per  C,  at  24«.  9d. 
per  qur.  C.  F.  A  I.,  which  is  Zd,  per  quarter 
over  your  limit  for  Ibrails,  but  proportionately 
cheaper."  In  this  letter  were  enclosed  the 
shipping  documents  of  the  C.  (including  the 
endorsed  bill  of  lading),  and  an  invoice  headed 
« Invoice  of  a  cargo,  Ac,  bought  by  order 
and  for  account  and  risk"  of  defendants ;  and 
a  draft  for  the  price  at  24«.  9d,,  drawn  by  8. 


A.  on  defendants.  Defendants  returned  the 
draft  accepted,  stating  in  the  letter,  '<We 
note  purchase  of  com  per  C.  at  24«.  9d,  We 
would  much  rather  have  had  Ibraila  st  24«. 
or  24«.  Zd,"  After  this,  whilst  the  bill  was 
still  current,  and  before  the  arrival  of  the  C, 
S.  A.  failed.  R.  stopped  the  cargo  of  the  C, 
treating  S.  A.  as  the  purchaser,  and  claiming 
to  be  an  unpaid  vendor  to  him.  Defendants, 
on  receiving  an  indemnity  from  R.  against 
the  bill,  paid  him  the  price  less  discount,  at 
the  rate  of  24«.«6<i.,  being  less  than  the  sum 
for  which  the  bill  was  accepted,  which  was  at 
the  rate  of  24«.  9d. 

The  assigvees  of  S.  A.,  who  had  beooma 
bankrapt,  sued  defendants  on  the  bilL  B. 
defended  the  action  for  them,  on  the  gronnd 
that  the  consideration  for  the  bill  had  failed. 
A  case  was  stated  for  this  Court,  in  which  the 
correspondence,  containing  as  above  stated, 
was  set  out,  and  the  Conrt  had  power  to  draw 
inferences  of  fact 

Held :  that  on  the  above  documents  it  most 
be  taken  that,  notwithstanding  the  form  of 
the  contract  note  and  of  the  defendants'  order 
to  S.  A.,  the  transaction  was  a  sale  fh>m  R. 
to  8.  A.  and  a  sale  fh>m  S.  A.  to  defendants, 
and  not  a  sale  from  R.  to  defendants  through  . 
8.  A.  And  this,  without  reference  to  the  fact 
that  defendants  resided  in  Ireland. 

Held  also  that,  the  endorsed  bill  of  lading 
being  assigned  to  defendants  for  value,  R. 
had  no  right  to  stop  in  transitu ;  that  conse- 
quently the  payment  of  R.  by  defendants  was 
in  their  own  wrong ;  and  that  the  considera- 
tion for  the  bill  of  exchange  had  not  fkiled, 
and  the  plaintiffs  were  entitled  to  judgment 
Pennell  v.  Alexander,  283 

IL  Particular  instances,  1. 

1.  Agency  of  the  directors  of  a  non-registered 
Joint  Stock  Company,  1.    Baxk,  IL  L 

2.  Purchases  from  or  through  a  eonunission 
agent,  283.    Ante,  L 

8.  Of  captain  of  ship,  559.    Contract,  IV.  1. 

III.  Powers. 

1.  Excess,  when  severable,  1.  Bank,  IL  1. 

2.  Not  to  contract  for  higher  wages  for  origi- 
nal service,  559.    Contract,  IV.  1. 

8.  ConstracUon  of,  how  far  affected  by  con- 
siderations of  public  policy,  559.  Con- 
tract, IV.  1. 

rV.  Of  foreign  principal. 
Liability   of  agCRt   to   third   parties,  283 
Ante,  L 

ALDERBfAN. 
See  Municipal  Corporation,  IIL 

ALLOTMENT. 

Letter  of,  substitution  of  nominee,  307.    CoH« 
TRACT,  L  1. 
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ALLOWANCE. 


ARREARS. 


ALLOWANCB. 

X  Of  treunrer*!  mooudU,  763.    Coumrr,  L 
IL  For  attendiog  u  witnen,  902.  Coin,  IL  1. 

ALTERATION. 

I.  In  tennre  of  office,  653.    Surktt. 
IL  In  scceptMiM  of  bill,  683.    Bills,  IY. 
IIL  In  premises  intored  against  fire,  808.    In- 
BUBAVCK,  X. 

AMENDMENT. 

L  Common   Law   Procedore:    amendment  at 
trial. 

Where,  in  an  action  of  contract,  one  of 
•OTeral  defendants  appears  at  the  trial  not  to 
be  liable,  the  proper  course  for  the  plaintiff, 
ander  the  Common  Law  Procedure  Act,  1852, 
is  to  apply  at  the  trial  for  an  amendment 
under  sect.  37.  The  miinjuinder  is  not  such  a 
defect  or  error  as  can  be  amended  after  the 
trial  by  the  Court  in  banc  under  sect  222. 
Bobwn  ▼.  DoyU,  396 

IL  Of  indictments. 
Misdescription  of  footway. 

On  the  trial  of  an  indictment  ebarging  de- 
fendant with  obstructing  a  footway  leading 
from  A.  to  C,  it  appeared  that  there  was  a 
way  leading  from  A.  to  C,  but  that  it  passed 
through  an  intermediate  point  B.,  and  that 
the  way  was  a  carriageway  from  A.  to  B.  and 
a  footway  only  from  B.  to  C.  The  obstraetion 
was  between  B.  Mid  C. 

Held  that,  assuming  this  to  be  a  miade- 
leription,  the  indictment  might,  under  stat 
U  A  15  Vict  e.  100,  s.  1,  be  amended  at  the 
trial,  by  substituting  a  description  of  the  way 
as  a  footway  leading  from  B.  to  C.  Begina 
T.  Sturge,  734 

m.  Of  writ  of  mandamus. 

Bee  Rtgina  t.  Dtrbytkirtf  Ac  Bailway,  788. 

IV.  Of  rules  of  Friendly  Sooie^,  194.  Fbovd- 
LT  BocisTTi  L 

ANNXTITY. 
Charge  of  in  a  deyise,  219.    Dnrun,  II.  1. 

APPEAL. 

L  To  sessions :  extent  of  jurisdietion. 

1.  When  general,  and  not  limited  to  partien- 
lar  points,  477.    CERTiriCATi,  L  1. 

2.  On  appeal  against  diversion  of  highway, 
477.    CiBTxricATK,  L  1. 

H.  What  is  a  hearing  and  decision. 
A  decision  that  a  certificate  is  bad  on  the  (iMe 
of  it,  477.     CxBTxrcATB,  L  1. 

HL  Discretion. 

On  appeal  against  a  discretionary  act,  599. 
HlAHWAT,  VIIL  L 


IY.  Coats. 

1.  Payment  how  eiifoiraed:  axeentioB  e«i  of 
Q.B. 

An  order  of  Sessiani,  dismissing  aa  appeal 
agunst  a  poor  rate,  and  ordering  costs  to  be 
paid  by  the  appellant  to  the  respondent,  la 
valid  and  may  be  enforoed  by  removing  it 
into  this  Court,  and  issuing  execution  thereon 
nnder  stat  12  A  13  Viet  e.  45,  s.  18 .:  for  that 
Aet  does  not  take  away  the  jurisdiction  gives 
by  stat  17  O.  2,  e.  38,  s.  4,  to  order  eoets  ea 
an  appeal  from  a  poor  rate,  but  f^ves  an  ad- 
ditional remedy  for  enforcing  such  an  order. 

SembUf  that  in  cases  in  which  jorisdietion 
to  order  costs  on  appeal  is  given  only  by 
stat  12  A  13  Vict  e.  45,  s.  5,  the  order  nay 
be  enforoed  under  sect  18,  if  the  order  be  im 
other  respeots  valid. 

SemhU,  also,  that  an  order  for  eosta  in  ■■cli 
a  ease  may  be  valid,  though  ordering  the 
oosts  to  be  paid  to  the  party  and  not»  as  r^ 
quired  by  stot  11  A  12  Vict  e.  43,  a.  27,  to 
the  clerk  of  the  peace.  8ed  ^iiccrc.  Medina 
V.  HuHtUy,  172 

2.  To  whom  payment  is  to  be  ordered,  172L 
Ante,  1. 

3.  Cumulative  remedy,  172.    Ante,  1. 

APPOINTMBNT. 
Removal  by  eertiorari,  640.    CiRnoEAni,  IL 

APPROPRIATION. 
Of  tunpika  fiinds,  599.    HianwAT,  VIIL  1. 

ARBITRATION. 

L  Snbmlraion. 

1.  By  deed:  when  mere  indaeemen^  83. 
Accord,  L 

2.  Member  of  Friendly  Society  when  estopped 
by  agreement  to  refer  in  an  informal  man- 
ner, 363.    Fbibhdlt  Socibtt,  IV.  1. 

IL  Breach. 

By  non-payment  of  an  instalment,  83.  Ao- 
COBD,  I. 

IIL  Proceedings  in  diseharge. 

Accord  and  satisikotion  after  brsaoh«  83. 
Accord,  L 

rv.  Pleading. 

1.  Submission  deed,  when  mere  indnoomsn^ 
83.    Accord,  L 

2.  Plea  of  diseharge  by  parol  agreement  aHer 
breach,  83.    Accord,  L 

V.  Under  particular  statntes. 

Under  Friendly  Societies  Acts,  363.  Fbibxdlt 
SOCIBTT,  IV.  1. 

ARREARS. 

Of  interest  on  toznpiks  deb^  599.    HxQmwA% 
VIIL  I. 


AKBEST. 


BAILMENT. 
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ARBE8T. 

X  Ob  flnal  prooassy  for  moro  than  is  dae. 

1.  Remedj  bj  Mtion  whsro  there  is  buIIm 

vnd.  want  of  probabla  eaoso. 

Whore  it  appoan  bj  the  doolaration  that 
defendant  hai  reoovered  a  Judgment  for  debt 
and  eoita,  against  plaintiff,  and  hae  inaod  a 
oa,  ea.  endonod  to  latiify  the  whole  of  inch 
debt  and  oosts,  and  afterwards  the  debt  itself 
has  been  saUsfted  (as  where  the  Judgment  is 
xeeorered  bj  the  holder  of  a  bill  of  exchange 
against  the  aeeeptor,  and  the  drawer,  for 
whose  aeeommodation  the  bill  had  been  ao- 
eepted,  pays  to  the  holder  the  amount  due  on 
the  bill),  so  as  to  reduce  the  sum  remaining 
dae  on  the  Judgment  to  a  sum  below  30^,  and 
that  afterwards  the  defendant  has  delivered 
to  the  sheriff's  baili^  a  warrant  endorsed  to 
■atisfj  the  whole  deb"^  and  costs,  and  has 
procured  plaintiff  to  be  arrested  to  satisfy  the 
whole,  and  there  is  an  allegation  of  maUce 
aad  want  of  probable  cause,  and  of  special 
damage,  by  means  of  the  premises,  in  the 
plaintiff  being  prerented  from  attending  to 
kia  bnsineeB,  being  ii^ured  in  his  credit,  and 
laearring  expense  in  procuring  his  liberation 
by  a  Judge's  order,  snoh  facts  show  a  good 
eaose  of  action. 

8o  held,  on  demurrer  to  the  declaration. 
CkurekiU  ▼.  Sigger$,  929 

1.  Bemedy  where  there  is  not  malice  or  want 
of  probable  cause,  929.    Ante,  1. 

t.  Special  damage,  929.    Ante,  1. 

4.  For  full  amount  after  part  sadsfaction, 
929^    Ante,  1. 

XI.  Pleading. 

Declaration  for  malicious  arrest  for  whole 
amount  after  part  satisikotion,  929.  Ante, 
LI. 

in.  Action  against  Justice. 

Form  of  notice  of  action,  724.  AcnoH,  lU.  1. 

ASSIGNEE. 
Of  insolTcnt  debtor.    Dbbtob,  IL 

ASSIGNMENT. 
I.  Of  interest  in  trust  fund. 

Consequence  of  not  giving  aotiee  to  the  trus- 
tees, 743.     JUDOKSITT,  IL 

IL  Of  other  Interests. 

1.  Of  right  of  common.  859.    Cobohib. 

2.  Of  farm  produce,  663.  Lahdlobd  un> 
Tbbaxt,  IL 

3.  Of  debt,  under  foreign  law,  236.    Dbbt. 

ASSIZES. 
Jadge  at,  960.    HieHWAT,  IV,  2. 


ASSURANCE. 
Bee  IvauBAHCB. 

VOL.  IIL — 78 
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ATTENDANCE. 

Of  party  as  witness  in  own  cause,  902,    CoSTt| 
ILL 

ATTORNEY. 
L  How  far  identified  with  the  client 

His  refusal  to  produce  title  deeds,  430.   Dbbd, 
LL 

IL  Negligence. 
In  taking  security  on  trust  fund  without  giv- 
ing  notice  to  trustees,  743.    Jddoiibnt,  IL 

AUTHORITY. 
L  Generally. 

1.  Distinguished  tkom  exercise  of  authority, 
649.    Cabbibb. 

2.  Excess:  when  it  does  not  vitiate,  1.  Bahk, 
ILL 

IL  In  particular  instanoea. 

1.  To  transfer  bill  of  lading,  622.    Bill  of 
Ladiso,  L  1. 

2.  To  pay  rates  for  oeonpier,  637.    PooBf 
VIIL  L 

in.  Of  agent    Aobbt,  IIL 

AWARD. 
See  ABBXTBAnoH. 

BAILMENT. 

L  Responsibility  of  different  desoriptiona  of 
bailees. 

Boarding-house  keeper. 

Declaration,  that  defendant,  being  a  board- 
ing-house keeper,  received  plaintiff  with  her 
baggage  for  reward,  as  a  guest  in  defendant's 
house,  on  the  terms,  amongst  others,  that  de- 
fendant should  "teke  due  and  reasonable 
care"  of  plaintiff's  baggage,  whilst  in  the 
house.  Breach;  that  by  negligence  of  de* 
fendant  and  her  servants  plaintiff's  baggage 
was  lost  Pleas :  Not  Guilty ;  and  a  traverse 
of  the  receipt  on  those  terms.  Issues  thereon. 

On  the  trial,  it  appeared  that  plaintiff  was 
received,  with  her  l»aggage,  as  a  guest ;  but 
nothing  was  expressed  as  to  the  care  to  be 
taken  of  the  goods.  The  goods  were  stolen 
from  the  house  whilst  plaintiff  was  a  guestj 
and  there  was  evidence  thit  the  theft  was 
facilitoted  by  the  defendant's  servant  having 
left  the  front  door  ajar :  and  there  was  also 
some  evidence  that  defendant  was  aware  of 
habitual  negligence  of  the  servant  in  this  re- 
spect The  Judge  told  the  Jury  that  a  board- 
ing-house keeper  was  bound  to  teke  due  and 
reasonable  care  about  the  safe-keeping  of  the 
guest's  goods :  which  he  explained  to  be  such 
care  as  a  prudent  housekeeper  would  teke  of 
tiie  house  for  the  purpose  of  protecting  hor 
own  goods:  that  the  leaving  the  doer  ajar 
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BAILMENT. 


BANK. 


mi|^bt  be  a  want  of  raoh  eaxe ;  bnt  tbai  tbe 
defendant  wan  not  answerable  for  auob  neglU 
genee  in  the  lenranty  nnleu  abe  bad  benelf 
been  gniltj  of  some  negligence,  as  in  keeping 
tuob  a  serrant  with  knowledge  of  bis  babits. 
Verdict  for  defendant  on  Not  Qailty:  for 
plaintiff  on  tbe  other  plea. 

On  a  mle  for  a  new  trial : 

Held,  by  the  whole  Gonrt,  that  a  boarding- 
honse  keeper  is  not  bound  to  keep  a  guest's 
baggage  safely,  to  tbe  same  extent  as  an  inn- 
keeper ;  but  that  she  undertakes,  by  implica- 
tion of  law  although  nothing  is  expressed,  to 
take  due  and  proper  eare  of  a  guest's  bag- 
gage ;  and  that  neglecting  to  take  due  eare 
of  tbe  outer  door  might  be  a  breach  of  sncb 
duty,  and  that  so  fkr  the  direction  was  right 

Brie,  J.,  and  Wigbtman,  J^  held  that,  un- 
less the  defendant  herself  was  gnilty  of  negli- 
gence, the  act  of  the  servant,  in  learing  the 
door  njar,  was  not  one  for  which  defendant 
was  responsible ;  it  not  being  a  neglect  of  any 
pnbUo  duty  which  was  owing  to  plaintiff,  and 
not  being  a  breach  of  a  contract  between 
plaintiff  and  defendant^  bnt  merely  negligence 
of  the  servant  towards  bis  mistress :  and  that 
therefore  the  direction  was  right 

Coleridge,  J.,  and  Lord  Campbell,  C.  J., 
held  that  tbe  act  of  the  servant  was,  under 
the  circumstances,  the  act  of  the  defendant ; 
and  that  there  was  no  distinction  between 
the  personal  negligence  of  the  defendant,  and 
that  of  her  servant  in  her  employment,  the 
defendant  being  equally  answerable  for  both : 
and  therefore  they  held  that  the  direction  was 
wrong. 

The  Court  being  equally  divided,  no  new 
trial  was  granted.  Datueg  y.  Biekardwn,  144 

H.  Negligence. 
Of  bailee's  servant  144.    Ante,  L 

BANE. 
L  Oenerally. 
Nature  of  the  business,  1,  39.    Post,  11. 1. 

II.  Unregistered  joint  stock :  generally. 
1.  Ordinary  purposes  of  such  a  company. 

The  directors  of  an  unincorporated  and  un- 
registered joint  stock  banking  company,  called 
tbe  R.  Bank  of  A.,  made  and  issued  promis- 
sory notes  in  this  form. 

'<R.  Bank 
**  We,  directors  of  the  R.  Bank  of  A.,  for  our- 
selves and  the  other  shareholders  of  the  said 
Company,  jointly  and  severally  promise  to 
pay,"  ''for  value  received  on  account  of  tbe 
Company."  (Signed)  "A.,  Chairman,  B.  and 
C,  Directors." 

of  A." 

Held  that,  assuming  that  the  parties  signing 
were  authorised  to  sign  promissory  notes  on 
account  of  tbe  partnership,  this  form  of  note 
showed  sufficiently  an  intention  to  bind  tbe 


partnership  Jointly ;  and  that,  thovgli  the  at- 
tempt to  bind  the  shareholders  severally  was 
ultra  vires,  and  void,  yet  the  shareholden 
were  bound  jointly. 

An  action  was  brought  on  the  notes :  they 
were  at  five  years'  date;  attached  to  eai^ 
were  coupons  for  half-yearly  interest  at  tbe 
rate  of  5  per  cent  till  tbe  principal  lam 
would  become  due.  They  were  issued  through 
a  broker,  employed  by  Uie  directors;  and  the 
plaintiffs  paid  him  tiie  full  value.  In  the 
advioe  notes  from  the  broker  to  the  plaiati&, 
the  transaction  was  called  a  sale  of  deben- 
tures. The  money  thus  raised  was  employed 
as  capita],  in  starting  branches  of  tbo  Bank 
abroad.  These  facte  being  stated  ia  a  eaae, 
in  which  the  Court  bad  power  to  draw  infer- 
ences of  fact : 

Held:  that,  though  the  traBsaetion  waa 
called  "  a  sale  of  debentures,"  yet  it  appeared 
to  be  in  substance  a  loan  on  the  security  of 
tbe  notes;  and  that,  assuming  that  tbe  ^rac- 
tora  bad  authority  to  borrow  it  for  the  part- 
nerahip,  the  plaintiffa  might  neorer  agwnsi 
the  ahareholdera  for  money  lent 

Held  also ;  that  tbe  transaction  appeared 
to  be  so  much  out  of  the  ordinary  coarse  of 
banking  tranaacUona  that  tbe  plaintiffa  «o«ld 
not  recover,  merely  on  the  implied  antbori^ 
given  to  the  managera  of  a  joint  stock  eon- 
pany  to  do  aU  that  was  in  the  ordinary  eovrso 
of  the  business  for  which  the  Company  waa 
formed. 

The  deed  of  the  Company  aatborixad  the 
establishment  of  branches  of  the  bank  in  all 
places  east  of  the  Cape  of  Qood  Hope,  and 
gave  very  full  powers  to  the  directors  to 
manage  the  whole  concern.  It  also  providod 
that,  for  the  first  four  years,  there  should  ba 
no  general  meetings.  It  appeared  tba^  is 
fact,  tbe  money  raised  on  the  notes  was  em- 
ployed in  establishing  branches ;  that,  during 
tbe  first  four  years,  dividends  were  paid  by 
the  directors ;  and  that  afterwards,  at  tbiea 
successive  general  annual  meetings,  dividends 
were  voted,  on  tbe  supposition  that  they  were 
derived  from  the  profits  of  these  branches  aad 
received  by  the  shareholders. 

Held :  that  the  deed  authorised  the  direotort 
to  issue  notes,  and  borrow  money,  as  they  had 
done,  for  the  purpose  of  starting  the  braacbeL 

Held  also  that,  supposing  it  had  not,  the 
shareholders  must,  as  an  inference  of  faet,  be 
taken  to  have  ratified  the  means  by  whidi 
the  directors  had  raised  the  capital  for  es- 
tablishing the  branches  from  which  tbo  divi- 
dends were  derived :  it  appearing  to  tbe  Court 
as  a  fact  that  they  most  have  known  that  the 
capital  was  borrowed.  Maelas  r.  ^lAer- 
landf  1 

2.  What  purposes  and  powers  imply  aotbetity 
to  raise  capital  by  loan,  1.    Ante,  1. 

S.  Ratification  by  acquiescence  ia  balance 
sheets,  1.    AntSi  h 
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IIL  Unregistered  joint  Btook:  bills  and  notes. 
Powers  of  directors  to  issue  for  ordinary  pur- 
poses of  the  business,  1.    Ante,  IL  1. 

What  loans  not  within  the  ordinary  purposes, 
!•    Ante,  IL  1. 

3.  Form  purporting  to  bind  the  shareholders 
severally  as  well  as  jointly,  1.    Ante,  II.  1. 

4.  Irregularities,  1.    Ante,  IL  1. 

6.  Excess  of  authority  by  direetors,  1.  Ante, 
ILL 

6.  Ratiacation,  1.    Ante,  IL  1. 

7.  VThat  form  sufficiently  shows  them  to  be 
the  notes  of  the  company,  L    Ante,  IL  1. 

BANKRUPT. 
I.    What  causes  of  action  rest  in  assignee. 

DisUnetion  between  Injury  to  estate  and  mere 
personal  damage,  274.    Acriox,  IL  1. 

IL  Actions  by  banlurupt 

Application  of  sUt  16  A  17  Viet  o.  76,  s. 
142 :  interference  of  assignees,  274.  Ao- 
noH,  IL  1. 

BARON  AND  FEME. 
RemoTabillty,  596.    Poob,  XL 

BARRISTER. 
Under  Friendly  Societies'  Acts,  194.    Fiuivdlt 

SOCIETT,  L 

BENEFIT  SOCIETT. 
8o«  Fbuudlt  Sooiktt. 

BILL  OF  LADING. 
1.  Negotiation. 

1.  What  shows  authority  In  consignee  to  en> 
dorse  before  acceptance  for  the  amount 

B.,  a  Dantiie  merchant,  sold  wheat  to  W., 
aa  Amsterdam  merchant,  to  be  paid  for  by 
drafts,  to  be  drawn  by  B.  on  C,  a  London 
merchant,  against  bills  of  lading.  W.  was  in 
fact,  though  that  was  not  disclosed  to  B., 
acting  for  P.,  another  London  merchant  W. 
wrote  to  G.  opening  a  credit,  on  account  of 
P.,  in  favour  of  B.,  to  be  drawn  on  against 
bills  of  lading,  P.  to  be  debited  with  the 
amount  B.  forwarded  a  bill  of  lading,  en- 
dorsed by  him  in  blank,  to  C.  in  a  letter 
stating  that,  ''according  to  instructions  from 
W.,"  we  hand  you  a  bill  of  lading,  '<  and  re- 
quest you  to  follow"  his  instructions  respect- 
ing the  document,  **  by  whose  order,  and  for 
whose  account,"  we  draw  on  you,  « which 
drafts  we  recommend  to  your  Itind  protec- 
tion." On  the  day  after  C.'s  receipt  of  this 
letter,  the  draft  was  left  with  C.  for  accept- 
ance. P.,  on  the  same  day,  being  in  actual 
possession  of  the  bill  of  lading,  pledged  it 
With  G.,  who  boni  fide  gave  value  for  it    On 


the  eraning  of  tha  same  day,  P.  was  arrested 
on  a  criminal  charge ;  and  he  afterwards  be- 
came bankrupt  C.  did  not  accept  the  draft; 
and,  on  the  ensuing  day,  became  bankrupt 
W.  also  failed.  B.  stopped  the  cargo  in  tran- 
situ. G.  brought  trover  against  him  for  the 
cargo. 

^  On  a  case  stating  the  above  facts,  with 
power  for  the  Court  to  draw  inferences  of 
fact; 

Held,  that  B.  primtk  facie  had  the  right  to 
stop  in  transitu ;  and  that  G.,  though  a  bonlk 
fide  transferee  for  value  of  the  endorsed  bill 
of  lading  from  P.,  was  not  entitled  to  tha 
cargo,  unless  P.  had,  not  merely  possession  of 
the  bill  of  lading,  but  a  right  to  transfer  it; 
inasmuch  as  bills  of  lading  are  not  negotiable 
to  the  same  extent  as  bills  of  exchange. 

But  held:  that  C.  was  entitled  to  hand  over 
the  bill  of  lading  to  P. ;  the  letter  from  B. 
not  imposing  any  condition  to  prerent  C. 
from  doing  so.  And  the  Court,  as  an  inference 
of  fact,  thought  that  C.  had  so  handed  it  over 
to  P. 

Judgment  for  plaintilL  (Ttrniey  t.  Btk" 
r€ud,  022 

2.  Mere  possession  not  sufficient  so  as  to  give 

title  to  a  transferee,  622.    Ante,  1. 

IL  Elfeet  of  Endorsement 
Endorsement  on  resale  before  payment  of 
price,  283.    Aobht,  1. 

IIL  Payment 
Effect  of  local  custom  as  to  discount^  703. 
CcsTOir,  L 

BILLS  OF  EXCHANGE  AND  PROMISSORT 

NOTES. 

L  What  is  a  bill  or  note. 

Not  where  payee  is  uncertain  at  the  time  of 

making. 

Defendant  signed,  and  delivered  to  plain- 
tiff, a  written  instrument  containing  the  fol- 
lowing words:  ''nine  months  after  date,  I 
promise  to  pay  to  the  secretary  for  the  time 
being  of  The  Indian,"  Ac,  **  Society,  or  order, 
Company's  rupees,  twenty  thousand,  with  in- 
terest at  the  rate,"  Ac. ;  "  and  I  hereby  de- 
posit, in  his  hands  twenty- two  Union  Bank 
shares,"  "  by  way  of  pledge  or  security  for  the 
due  payment  of  the  said  sum  of  Company's 
rupees,  twenty  thousand,  as  aforesaid ;  and,  in 
default  thereof,  hereby  authorise  the  said 
secretary  for  the  time  being,  forthwith,  either 
by  private  or  public  sale,  absolutely  to  s^ll  or 
dispose  of  the  said  twenty- two  Union  Bank 
shares,  so  deposited  with  him ;  and  out  of  the 
proceeds  of  sale  to  reimburse  himself  the  said 
loan  of  Company's  rupees,  twenty  thousandy 
and  interest  thereon,  as  aforesaid,  he  render- 
ing to  me  any  surplus  which  may  be  forth- 
coming from  such  sale.  And  I  hereby  prr« 
mise  and  undertake  to  make  good  whatever 
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BURIAL. 


r^ 


if  soytbing,  nsj  be  wantliig  orer  aod  ■bore 
the  proceeds  of  raeh  sale,  to  mske  ap  the  full 
•moont  of  the  nid  loan  of  CompMsy't  nipeee, 
twenty  thoumind,  ud  tntereat  •■  aforettid." 

Plaintiff,  at  the  time  of  the  making  and 
deliTering  of  this  paper,  and  thence  forward 
oonUnoallj  till  the  expiration  of  the  nine 
months,  and  ever  since,  had  been  secretary 
of  the  Society.  An  action  having  been  brought 
by  him  against  defendant,  after  the  expiration 
of  the  nine  months,  as  npon  a  promissory  note, 
the  declaration  arerring  the  plaintiff  to  have 
been  and  to  be  secretary  as  aforesaid,  and  the 
defendant  having  denied  making  the  note : 

Held,  that  the  instrament  was  not  a  pro- 
missory note,  the  payee  being  vncertaia  at 
the  time  of  the  making. 

Qiicere,  WheUter,  independently  of  this  ob- 
jection, the  promise  by  the  maker  to  pay  in 
defisnU  of  the  deposit  making  np  the  sum 
would  have  prevented  the  instrament  from 
being  a  promissory  note  f    Sumrm  t.  SHrting, 

832 

2.  Inchoate  instrament  accepted,  bnt  without 
drawer  or  payee,  559.    Carrisb. 

8.  Bffect  of  the  promise  to  pay  being  only  in 
default  of  deposit,  832.    Ante,  1. 

IX.  Bontk  fide  holder  for  value  without  notice. 
How  far  affected  by  unauthorised  alterations, 
883.    Ante,  IV. 

IL  Drawers  or  makers:  authority. 

1.  Directors  of  a  company,  for  what  purposes, 
1.    Bank,  II.  1. 

2.  Excess  that  can  be  severed,  when  it  does 
not  vitiate,  1.    Bahk,  IL  1. 

8.  How  far  to  be  done  in  the  name  of  the 
firm,  1,  34.    Bank,  IL  1. 

4.  Ratification,  1,  45.    Bank,  IL  L 

in.  Joint  and  several. 

Whether  a  note  may  be  Joint  only  as  to  some 
parties  and  bodi  Joint  and  several  as  to 
others,  1.    Bank,  IL  L 

IV.  Acceptance. 

Unauthorized  alteration  in. 

An  unauthorised  alteration  of  a  general  ac- 
eeptance  of  a  bill,  by  the  addition  o^  a  place 
of  payment,  discharges  the  accepter^  CTcn  as 
against  a  bon&  fide  holder,  sul>se«[uently  tak- 
ing the  bill  for  value  and  without  notice  of  the 
alteration.    BurckfUid  v.  Jfoore,  683 

V.  Alterations. 

When  they  discharge,  683.    Ante,  IV. 

VI.  Interest 

Effect  of  its  being  made  payable  by  coupons, 
1.    Bank,  IL  1. 

VIL  Payment  by. 

Bffect  of  part  payment  by,  138.  LncRA- 
noN,  L 


Vm.  Pnrehaie  or  sale  of  bOlf. 

Distinguished  from  borrowing  on  the 
rity,  1,  44.    Bank,  IL  L 

IX.  Misoellaaeons  points. 

1.  What  is  a  borrowing  or  taking  vp  money 
at  interest  on  promissory  notes  or  deben- 
tures, 1,  43.    Bank,  IL  1. 

2.  Value  of  inchoate  bill  aceepted  b«t  with^ 
out  drawer's  name,  549.    Cai 

BOARDINO-HOUSE. 


Responsibility  of  housekeeper  for 
baggage,  144.    Bailmknt,  L 


eareof  gaeit^a 


BOARD  OF  HEALTH. 
L  General  Board. 

Effect  of  their  orders  after  confirmatiosi  by 
statute,  517.  Hiqhwat,  L  L  589.  Co>- 
TBACT,  IL 

IL  Local  Board. 

1.  Municipal  corporation:  interest  ia  eo^ 
tracts,  530.    Contract,  IL 

2.  Functions  as  surveyors  of  highways  517» 
989.    HiOHWAT,  L  1,  IX.  I. 

IIL  Repairs  of  highways. 

1.  Liability  to  eontribnte  to  repair  of  tan> 
pike  road|,  989.    Hxqhwat,  IX.  1. 

2.  Application  of  highway  rate^  989.  Hiob- 
WAT,  IX.  L 

BOKD. 
I.  Generally.  / 

Bffect  of  the  presumption  that  partiea  eontract 
only  with  a  view  to  the  then  eziating  stata 
of  the  law,  653.    Sdritt. 

n.  In  particular  instances. 
Surety  bond :  change  in  cirenm stances^  658. 

BORRTT. 

BREACH. 

By  non-payment  of  one  instalment  88.    Ac- 
cord, L 

BURIAL. 

Rate  for  providing  additional  burying  gitrand. 

Quart,  Whether,  under  stats.  5S  G.  3,  e.  45» 
59  G.  3,  e.  134,  a  rate  can  be  laid  for  tlM  pur- 
pose of  providing  additional  burying  groond  F 

If  it  can,  still  a  single  rate,  laid  for  par» 
poses  authorised  by  these  Acts,  aod  alao  for 
purposes  for  which  a  ehureh-rate  can  ba  laid 
only  at  common  law,  is  bad. 

Therefore,  where  a  rate  was  laid,  with  the 
formalities  requisite  for  a  rate  under  the 
statutes,  "for  and  towards  providing  neces- 
sary additional  burial  ground"  for  »  parifli, 
"  and  for  and  towards  spouting"  a  ebapel,  mad 
the  magistratet  refhaed  to  iasue  a 


BY-LAW. 


CERTIORAItl. 


lOld 


wamiDt  for  aon-paTment^  this  Court  rofiifod 
to  order  the  magiatratM  to  iMoo  the  wuiant 
Beifima  t.  Arney,  779. 

BY-LAW. 
Page  377.    CoRPOBATXoir,  L  1. 


CANAL. 


See  N ATiGATioir. 


CANBIDATB. 

Ineligible. 
Effect  of  voting  for  him,  2i9.   Euicnoir,  L 1. 

CANTEEN. 
lUteabUitj,  S4«.    Poob,  IV.  3. 

CAPLiS  AD  SATISFACIENDUM. 
Page  929.    Arrut,  I.  1. 

CAPTAIN. 
See  SHippnia»  IV. 

CARE. 
By  boarding-honee  keeper,  144.    Baiucrht,  L 

CARRIEIL 

Notice  limiting  liabilitj  to  a  certain  yalne. 

Inchoate  bill  of  exchange  foond  to  be  of  no 
ralae. 

C,  being  indebted  to  0.  in  more  than  10^, 
framed  a  dooament,  directed  to  himself,  order- 
ing himself,  three  months  after  date,  to  "  pay 
to  my  order^  the  amonnt  The  document  had 
the  stamp  proper  for  a  bill  of  exchange  of 
that  amount  and  length  of  time,  and  was  in 
all  respects  Hlce  a  bill  of  exchange,  except 
that  there  was  no  drawer's  name.  C.  wrote 
on  it  his  acceptance  and  caused  it  to  be  for- 
warded in  a  parcel,  directed  to  G.,  by  a  com- 
mon carrier,  in  order  that  G.  might  add  his 
name  as  drawer. 

On  an  action  against  the  carrier  for  the 
loss  of  other  goods,  of  lese  value  than  102., 
•ontuned  in  the  same  parcel,  the  defence  was 
•hat  the  parcel  contained  a  bill,  order,  notice, 
■eenrity  for  payment  of  money,  or  writing  of 
yalue,  exceeding  102.,  and  that  no  notice  had 
been  given  of  the  contents,  or  increased  rate 
of  carriage  paid  or  contracted  for,  though  the 
carrier  had  publicly  exhibited  in  his  oflBce  a 
notice  requiring  such  increased  rate  for  arti- 
cles within  sUt  11  Q.  4  A  1  W.  4,  c.  68,  s.  1. 
The  jury  found  that  the  incomplete  bill  was 
not,  at  die  time  of  delivery  to  the  carrier,  of 
aay  value. 

Held :  that  it  was  not  a  bill,  order,  note, 
■eenrity  for  payment  of  money,  nor  writing 
of  any  value,  at  the  time  of  such  delivery. 

Quart,  per  Brie,  J.,  whether,  if  the  jury 


had  found  the  valoe  in  fkot,  tnoh  finding 
could  or  could  not  have  been  supported. 
Stoem^tr  v.  S(MUh'£<utem  Mailway  Com^ 
panjf,  M9 

CERTAINTY. 
Uncertainty  as  to  payee,  832.    Billb,  L  1. 

CBRTIPICATB. 

L  Of  Justices. 

1.  Must  show  the  preliminaries  which  give 
Jurisdiction. 

Two  Justices  made  a  certificate,  under  stat* 
6  A  6  W.  4,  c.  60,  for  the  diversion  of  a 
highway.  The  certificate  stated  thai  the 
Justices  had  on  the  application  of  the  sur- 
veyor of  the  highways  viewed  the  highway 
proposed  to  be  diverted,  Ac.,  but  did  not 
show  that  the  surveyors  were  authorised  to 
make  the  application.  On  appeal,  by  a  party 
interested,  the  Sessions  held  the  certificate 
bad  on  this  ground,  and  refused  to  proceed 
further. 

A  rule  Nisi  having  been  obtained  for  a 
mandamus  to  enter  continuances  and  hear 
the  appeal : 

Held :  that  the  appellate  jurisdiction,  given 
to  the  Sessions  by  stat  6  A  6  W.  4,  c.  50,  waf 
not  limited  to  the  points  mentioned  in  sect 
89,  but  was  general;  and  t^t  consequentiy 
the  Sessions  had  Jurisdiction  to  entertain  the 
question  whether  the  certificate  was  good  or 
bad;  but  that,  having  exercised  their  Juris- 
diction, mandamus  did  not  lie,  even  if  they 
were  wrong. 

Held,  also,  that  the  certificate  was  defec- 
tive, as  not  showing  that  the  preliminariee 
necessary  to  give  the  two  Justices  Jurisdiction 
to  certify  had  been  complied  witii.  Hegtna 
V.  Wore€9ter§hire,  Ju&tiet»,  477 

2.  For  diversion  of  highway,  477.    Ante,  1. 

IL  Of  barrister  nnder  Friendly  Societies  Aets, 
194.    Frxxhdlt  Socibtt,  L 

CERTIORARI. 

I.  Qenerally. 

Construction  of  danse  taking  away,  647. 
Post,  IIL 

IL  Removal  of  appointments. 

Appointment  of   inspector  of  weights  and 
messures  when  not  removable. 

Under  stat  5  A  6  W.  4,  p  63,  the  Sessioni 
have  power  to  appoint  inspectors  of  weighte 
and  measures;  and,  for  such  appointmentp 
they  may,  if  they  think  fit,  select  inspecton 
and  superintendents  of  rural  police  (acting 
nnder  stat  2  A  3  Vict  c.  93) :  and  therefore 
such  appointment  cannot  be  removed  by  cer- 
tiorari, sect  3d  of  stat  5  A  6  W.  4,  e.  6Sy 
taking  away  the  oertiorari.  Megina  v.  Janit, 

640 
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XII.  Indictmenti  remorable. 
For  non-repair  of  highway. 

An  indictment  preferred  si  the  Anisei,  for 
non-repair  of  a  highway,  by  order  of  jaatioei 
.  nnder  etat  6  A  6  W.  4,  c.  60,  •.  95,  ia  remoT- 
able  by  certiorari  at  the  instance  of  the  de- 
fendants.   Btffina  v.  Sandom,  647. 

IV.  Remoral  of  indictment:  costs.  mmm 

1.  Costs  snbseqaent  to  trial,  960,  904.  Hiqh- 
WAT,  II.  1. 

2.  Costs  of  proseontor  by  order  of  Justices 
nnder  highway  act,  960.    HxaHWAY,  IL  1. 

V.  To  remove  orders  of  Sessions. 

1.  In  order  to  take  oat  execntion  as  npon  a 
Judgment,  172.    Appbal,  IV.  1. 

2.  To  remove  orders  of  Sessions  as  to  trea- 
surer's accounts,  703.    Coubtt,  L 

TI.  What  documents  to  be  included  in  return. 
Direction  of  visiting  Justices,  when  not,  763. 

COOHTT,  L 

CHAMBERS. 
Judge  at  Chambers.    Jusfls,  II. 

CHAPELWARDBN. 
See  Chdscbwabdbit. 

CHARGE. 

L  On  land. 

1.  Registered  Judgment  737.      JuDamRT, 
I.  1. 

2.  Priority  of  mortgage,  or  elegit  on  prior 
Judgment,  737.    Judgxkht,  L  1. 

II.  On  stock,  without  notice  to  trustees,  743. 

JUDOMBHT,  II. 

IIL  Personal. 

1.  What  is  not,  219.    Dbvibb,  II.  1. 

2.  Bifeet  of  on  a  devise,  219.    Dbtisb,  II.  1. 

CHILI). 
iUmovability,  590.    PooB,  XI. 

CHOSE  IN  ACTION. 
Asidgnment  of  in  a  foreign  country,  230.  Dbbt. 

CHURCH  BUILDING  ACTS. 
See  Cbubchwabdbb. 

CHURCH  RATE. 

Not  to  be  combined  with  rate  for  providing  ad- 
ditional burying  ground,  779.    Burial. 

CHURCHWARDEN. 
I.  Election. 

R^ectioD  of  good  votes  when  no  ground  for 
mandamus. 


Where,  upon  the  eleetioB  of  a  cbirch. 
warden,  the  chairman  of  the  vestry  mcetbg 
had  reacted  votes  which  were  slleced  to  b« 
admissible,  but  it  did  not  appear  that  tbs  re- 
jection had  caused  any  difference  in  tli«  re- 
sult, this  Court  refused  to  grant  a  BuadsBu 
ordering  a  fresh  election.  Though  the  pw- 
sons,  whose  votes  had  been  ngeetad,  wen 
parties  to  the  application.    Ex  parte  Jf*io^ 

m 

IL  Of  district  chi^  under  church  boiUag 
aets. 

When  not  competent  to  perform  seenlsr  ds> 
ties  imposed  by  statnte. 

A  rule  was  obtained  calling  on  the  OT«r- 
seers  of  a  parish  to  show  CMise  why  two  ju- 
tices  should  not  issue  their  warrant,  osder 
sect  38  of  Stat  3  A  4  W.  4,  e.  90  (The  Psre- 
ehial  Lighting  and  Watching  Act),  to  levy 
by  distress  on  the  goods  of  the  oreneen  two 
sums  of  money  ordered  to  be  paid  by  the  in- 
spectors of  a  district  within  the  perili^  in 
which  the  provisions  of  that  Act  had  b««a 
adopted.  By  the  affidavits  it  appeared  thst 
the  district  was  one  assigned  to  a  chapel  for 
ecclesiastical  purposes,  under  stat  1  A  2  W. 
4,  c.  38 ;  and  that  the  provisions  of  stat  3  k 
4  W.  4,  c.  90,  had  been  adopted,  more  thsa 
two  years  before  the  application,  at  a  meeting 
convened  by  the  churchwardens  of  the  dis- 
trict church.  These  ehurehwardene,  as  wu 
shown  affirmatively  by  tha  affidarits,  were 
churchwardens  for  ecclesiastical  porposee 
only,  and  never  in  the  habit  of  calling  meet- 
ings for  secular  purposes. 

Held:  that  the  meeting  was  impropciiy 
convened,  the  churchwardens  of  the  diitriet 
church  not  being  such  churchwardens  u  sre 
contemplated  by  stat  3  A  4  W.  4,  e.  90,  a  5; 
that  consequently  the  provisions  of  the  Act 
had  never  been  duly  adopted  in  the  diitziet; 
and  that  the  order  of  inspeetors  was  void. 

Rule  discharged.  Begitta  v.  JTwifewt*- 
ford,  Ovtrtten,  OSS 

CHURCHTARD. 
Enlargement^  779,  788.    Buuai.. 

COMMISSION. 
L  To  examine  witnesses  in  a  foreign  itite, 

114.     WiTHBSS,  L  1. 

IL  Transactions   through  eommiasioB  sges^ 
284.    Aqbbt,  L 

COMMITTAL. 
See  CoHTXcnoB. 

COMMITTEE. 
Provisiona],  307.    Cobtbact,  L  L 


L  Ingroifc 


OOMbON. 


COMMON  LAW. 


COMPENSATION.       1021 


What  intferetl  smonnU  to  nothing  more,  859. 

COBOHKB. 

IL  Assignable  right  of,  859.    Coboheb. 

COMMON  LAW. 
Prooeeding  at 
Indictment  for  common  law  offence  regulated 
by  statute,  547.    Cebtiobabi,  IIL 

COMMON  LAW  PROCBDURB  ACTS. 
See  Statute,  LL 

COMPANY. 
Fibit:  inchoate  oompanies. 

L  Letter  of  allotment 

Sabstitution  of  nominee,  307.  Costbict,  L  1. 
n.  Sabscribers' agreement 

1.  Kffect  of  proTions  parol  agreement  to  re- 
tarn  deposits  if  scheme  fails,  807.  CoE- 
TBACT,  I.  1. 

2.  Indemnification  elaase,  its  effect  on  col- 
lateral contract  bj  parol,  807.  Coetbaot, 
LI. 

m.  Deposits. 

1.  RecoTery  of  by  inbscriber,  307.  CoE- 
TBACT,  1. 1. 

2.  Effect  of  the  original  subscriber  substitut- 
ing nominees,  307.    Coetbact,  L  1. 

rV.  Provisional  directors. 

Liability  of  prorisional  directors  to  return 
deposit,  307.    Cohtbact,  1. 1. 

Sbcoedlt  :  Incorporated  companies. 
V.  Shareholders :  liability  to  creditors  of  com- 
pany. 


1.  Execution     against     shareholder    whose 
shares  are  not  paid  up. 

Under  sect  36  of  The  Companies  Clauses 
Consolidation  Act,  1845  (8  4  9  Vict  o.  16), 
a  party  who  has  recoTered  Judgment  against 
a  company  is  not  precluded  from  issuing 
execution  against  the  shareholders  who  have 
not  paid  up  for  their  shares,  though  lands  of 
the  company  have  been  delivered  on  elegit, 
if  the  proceeds  of  the  lands  be  insufficient  to 
satisfy  the  debt 

Therefore,  in  such  a  case,  a  mandamus 
issued  commanding  the  Company  to  give 
the  creditor  inspection  of  the  register  of 
shareholders.  Begina  t.  Derbjfthire,  Ac, 
Sailway,  ^84 

2.  Effect  of  prerious  elegit  against  company, 
784.    Ante,  1. 

VL  Creditor. 

His    remedy    against    shareholders    whose 
shares  are  not  paid  up,  784.    Ante,  V.  1. 

TIL  Register  of  shareholder!. 


Ifandamus  for  creditor  to  inspect,  784.  Ante. 
V.  L 

Thibdlt:  Joint  stock  not  registered. 

VIIL  Liability  of  shareholders. 

1.  On  promissory  notes  made  for  the  pur- 
poses of  the  company :  <<  jointly  and  seve- 
rally," 1.    Bane,  ILL 

2.  Effect  of  irregularities,  and  of  excess  of 
authority,  1.    Bank,  IL  1. 

S.  When  it  is  that  a  security  is  on  the  face 
of  it  sutBciently  given  for  the  company,  1 
Baee,  IL  1. 

IX.  CapitaL 

What  purposes  and  powers  imply  that  it  may 
be  raised  by  loan,  1.    Baek,  IL  1. 

X.  Shareholders:  ratification. 

By  acquiescence  in  balance  sheet,  and  re- 
ceipt of  dividends,  1,  45.    Bank,  II.  1. 

XL  Directors. 

1.  Consequenee  of  separable  excess  in  the 
exercise  of  their  powers,  1.    Bank,  IL  1. 

2.  Extent  of  their  implied  authority,  1,  38. 
Baek,  IL  1. 

COMPENSATION. 

Under  Lands  Clauses  Act 

L  Question  for  the  jury. 
They  must  assume  the  right  to  exist 

Notice  was  given  by  D.  to  a  railway  com- 
pany that  by  their  works  they  had  perma- 
nently obstructed  a  way  to  the  use  of  which 
D.  was  entitled  as  appurtenant  to  a  messuage 
belonging  to  D. :  whereby  D.  was  prevented 
from  enjoying  the  way,  and  his  interest  in 
the  messuage  was  injuriously  affected:  and 
tiie  Company  were  required,  in  default  of 
their  agreeing  to  pay  to  D.  a  sum  named,  to 
issue  their  warrant  to  the  sheriff  to  summon 
a  jury  to  assess  compensation. 

The  Company  issued  a  warrant,  reciting 
the  notice,  stating  that  they  did  not  admit 
D/s  right  to  the  way,  or  the  damage,  or  the 
injurious  affection ;  but  that  they  wore  willing 
that  the  amount  of  the  said  oompensatioii 
should  be  settled  as  requested  in  the  notice ; 
and  they  required  the  sheriff  to  summon  a 
jury  to  determine  by  their  verdict  the  amount 
of  the  compensation  in  respect  whereof  D. 
by  his  notice  had  required  the  Company  to 
issue  their  warrant 

The  sheriff  summoned  a  jury  to  try  tlM 
question  in  dispute  in  the  warrant  At  the 
inquiry,  the  jury  having  been  sworn  to  in. 
quire  and  assess  the  compensation  and  da- 
mages in  the  warrant  mentioned,  evidenea 
was  given  for  and  against  the  existence  of 
the  right  D.  insisted  that  the  existence  of 
the  right  was  to  be  taken  for  granted  on 

I     the  inquiry,  and,  further,  that  the  right  waa 
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proTed.  The  Company  insitted  th«t  the  right 
wu  disproved,  and  thai  the  jnry  oaght  to 
be  told  that  D.  was  not  entitled  to  aoy  com- 
pensation. 

The  sheriff  told  the  Jnry  to  say  whether  D. 
was  entitled  to  the  way;  bnt»  if  they  nega- 
tiTed  this,  to  say  what  was  the  compensation 
to  be  paid  on  the  assumption  that  the  right 
existed. 

The  Jury  fonnd  that  the  right  of  way  did 
not  exist,  and  that  on  that  ground  D.  had  not 
sustained  any  damage :  bat,  on  the  supposi- 
tion that  thoy  were  to  assume  its  existence, 
they  settled  the  compensation  at  IbOL  This 
finding  was  specially  incorporated  in  the  ver- 
dict ;  and  the  sheriff  gave  judgment  inereon 
that  D.  had  not  sustained  any  damage. 

This  Court,  on  the  application  of  D.,  quash- 
ed the  inquisition,  verdict,  and  Judgment, 
upon  certiorari :  holding : 

1.  That  the  jary,  under  sect  68  of  The 
Lands  Clauses  Consolidation  Act,  1845,  had 
no  power  to  inquire  into  the  right  of  D.  to 
the  way,  but  were  bound  to  assess  compen- 
sation upon  the  assumption  that  it  existed. 

2.  That  the  verdict  was  totally  bad,  and 
could  not  be  rejected  as  to  the  negativing  the 
right  but  stand  as  to  the  conditional  assess- 
ment of  the  amount 

Per  Lord  Campbell,  C.  J.,  Coleridge  and 

Wightroan,  Js. ;  dissentients  £rle,  J.,  who 

held  that  the  jury  had  power  to  inquire  into 

the  right.      Regina   v.  London  and  North- 

Western  Railway  Company^  443 

n.  Verdict 

When  totally  bad,  though  the  right  alterna- 
tive is  found  conditionally,  443.    Ante,  L 

IIL  In  particular  instances. 
For    permanent    obstruction  of   way,  443. 
Ante,  L 

CONCEALMENT. 

In  previous  user  of  patented  invention,  256. 
Patent,  L  1. 

CONDITION. 

Causing  a  written  promise  to  pay  to  be  not  a 
promissory  note,  832.     Bills,  I.  1. 

CONFLICT  OP  LAWS. 

Effect  of  difference  of  laws  of  eridence  and 
procedure  in  the  examination  of  witnesses, 
114.      WiTKESS,  I.  1. 

CONSIDERATION. 
Bee  CoKTRACT,  VI. 

CONSTRUCTION. 

L  Qenerally. 

Ut  res  magis  valeat  qnam  pereat;  rejection 
•f  excess,  1.    Bahk,  IL  L 


IL  Of  statutes. 

1.  So  as  to  give  cumulative  remedy,  172. 
Appeal,  IV.  1. 

2.  Not  strained  to  meet  mischief,  530, 544. 

COVTRACT,  IL 

3.  When  npt  restricted  by  title  and  preamble^ 
563.    Lahdlord  anu  Tenant,  II. 

4.  So  as  to  give  independent  effect  to  an  in- 
dependent provision,  563.  Laeolobd  aib 
TaxAirr,  IL 

5.  Proviso  construed  with  referenee  to  enaeU 
ment,  596.    Poor,  XL 

6.  Of  words  giving  a  monopoly,  889.  Skit- 
Pine,  I.  1. 

T.  ^usdem  generisi,  889.    BHiPPno,  L  L 

in.  Of  particular  instruments. 

1.  Ofmlesof  Friendly  Society,  194.  Faixan- 

LT  SOCIBTT,  L 

2.  Of  mercantile  instruments  evidencing  \ 
contract,  283.    AeRRT,  L 

3.  Of  words  of  promise,  307, 334.  Corbao  i 
LL 

4.  Of  will    DxnsR. 

5.  Of  surety  bond,  653.    Surett. 

IV.  Of  particular  words  and  phrases. 

1.  «A11  my  other  copyhold,"  219.  Dbtii^ 
ILL 

2.  "Any,"  563.    Lahdlord  akd  TE^rxirr,  IL 

3.  "Any  annual  or  other  future  election,' 
653.    Surety. 

4.  "Appears,"  695,  700.  Couirrr  Court, L  4. 

5.  "  Cleariy  and  explicitly  stated,"  734.  Ac- 
noH,  IIL  1. 

6.  "Continue  in  the  said  office,"  653,  675. 
Surety. 

7.  "Wherfy,  lighter,  or  other  craft,"  889. 
SHrppiRO,  L  1. 

8.  "  Enlarging,  or  otherwise  extending,"  779. 
Burial. 

9.  "Estate,"  219,  572.    Detieb,  L,  IL  L 

10.  "Give  and  bequeath,"  572.  DRTna,LL 

11.  "  HerediUments,"  219.    Drtier,  IL 

12.  "  Material  nuisance,"  942.  New  Triai, 
LL 

13.  "New  manufactures,"  256.  Paixxi^ 
LI. 

14.  "  Greatest  number  of  votes,"  249.  Elbo- 
TION,  1. 1. 

15.  "  Rate  made  and  levied,"  390.  Highway, 
IV.  L 

16.  "  Payment"  136.    LmiTATroE. 

17.  "  In  which  such  action  is  pendtag,"  97T. 
Patent,  II.  2. 

18.  "Not  hereby  otherwise  particularly  fi- 
rected,"  390.    Highway,  IV.  1. 

19    "  Remittances,"  1,  46.    Bank,  IL  1. 

20.  «  Road,"  989, 1007.    HiaawAr,  IX  L 
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SI.  «8eientifi«  pnrpoMt  ezeltuirelj/'  793/ 
607.    Poor,  IIL  2,  4. 

22.  "  Seeurity  for  the  payment  of  money/' 
549.    Camubr. 

23.  "  Sioknesfl/'  587.     Poor,  XIII.  1. 

24.  "  Street,"  989,  1006.     Hiohwat,  IX.  1. 

25.  "Secretary  for   the  time  being,"   832. 
Bills,  I.  1. 

20.  "  YolanUry  contributions/'  416, 427, 793, 
807.    Poor,  III. 

27.  "  By  words  only,"  130.    LnriTATiov. 

28.  "Writing,"  549.    Carribb. 

CONTINUATION. 
Of  nnisanoe  on  a^aoent  land,  128.   Braihacib. 

CONTRACT. 
L  Generally. 

1.  Parol  contraet,  in  eonsideration  of  which, 

a  party  pays  money  and  ezeentes  a  deed 

directing  its  application. 

The  provisional  direetort  of  a  projected 
nilway  Company  issued  circulars,  stating 
that  they  had  made  arrangements  with  the 
8.  Company  securing  important  advantages 
to  the  projected  Company,  which  justified  the 
directors  in  asserting  that  their  proprietors 
would  be  insured  against  loss,  and  in  pro- 
oeedingto  Parliament^  and  adding,  "in  the 
event  of  the  Act  not  being  obtained,  the  di- 
rectors nndertalce  to  return  the  whole  of  the 
deposits  without  deduction." 

This  circular  coming  to  plaintiff's  know- 
ledge, he  applied,  in  writing,  for  shares :  the 
directors,  in  a  written  answer,  enclosing  the 
circular,  stated  that  shares  were  allotted  to 
him ;  that  he  must  pay  the  deposit  by  a  day 
named ;  and,  on  his  doing  so  and  presenting 
the  letter,  a  receipt  would  be  given  him, 
which  would  be  exchanged  for  scrip  on  his 
executing  the  Parliamentary  contract  and 
•ubsoribers'  agreement  He  paid  the  deposit, 
got  the  receipt,  executed  the  contract  and 
agreement,  and  got  the  scrip. 

The  agreement  was  a  deed,  prepared  before 
the  issuing  of  the  circular,  in  two  parts :  the 
subscribing  shareholders  of  the  first  part,  and 
two  trustees  of  the  second.  The  subscribers 
agreed  with  the  trustees  to  form  a  Company  ,* 
and  the  ordinary  powers,  including  those 
necessary  for  obtKining  an  Act,  were  given  to 
the  provisional  directors ;  and  it  was  agreed 
that  such  directors  should  be  indemnified  in 
respect  of  all  acts  done  in  pursuance  of  their 
powers,  and  should,  oat  of  the  funds  of  the 
Company,  reimburse  themselves  all  expenses 
incident  thereto :  that  the  Bubscribers  should 
nalce  deposits ;  that  the  directors  might  sp- 
ply  the  funds  for  the  purpose  of  the  under- 
taking as  they  should  think  expedient ;  that, 
whether  the  Act  should  be  obtained  or  not, 
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the  subscribing  shareholders  wonld  indemnify 
the  provisional  directors  all  expenses  incurred 
by  them  in  executing  their  powers. 

No  Act  was  obtained :  and  the  S.  Company 
made  no  payment  The  directors  expended 
part  of  the  Aind,  raised  by  the  deposits,  in 
expenses  bonH  fide  incurred  in  attempting 
to  obtain  the  Act 

On  an  action  for  money  had  and  recei^d, 
brought  by  plaintiff  against  a  provisional 
director  who  was  a  party  to  the  circular  and 
subsequent  proceedings:  Held,  that  stioh 
action  lay  for  the  whole  deposit  without  de- 
duction, on  the  undertaking  to  retnm;  for 
thai  the  contnet  embodying  such  undertak- 
ing was :  (1)  not  merged  in  the  subscribers' 
deed,  which  was  between  other  parties,  and 
for  other  purposes;  (2)  not  superseded  by 
such  deed,  or  controlled  by  the  olanse  of  in- 
demnity therein ;  the  execution  of  the  deed 
being  an  act  done  in  the  performance  of  th« 
original  contract  In  oonsideration  of  the  di- 
rectors undertaking  to  return  the  deposit 

Held,  also,  that  the  contract,  being  made 
up  of  the  written  correspondence  and  the 
acts  of  the  plaintiff,  was  not  wholly  in  writing, 
and  required  no  stamp. 

Before  action  brought,  plaintiff  wrote  to 
defendant,  stating  that  he  claimed  interest 
from  a  time  named,  which  was  earlier  than 
the  date  of  his  demand,  and  not  stating  to 
what  time  he  claimed  it:  Held  a  snfBoient 
compliance  with  stat  3  A  4  W.  4,  c.  42,  s.  28, 
so  as  to  entitle  the  jury  to  give  interest  from 
the  date  of  the  demand  to  the  time  of  pay- 
ment of  the  principal. 

After  the  scrip  was  obtained  as  above,  the 
secretary  of  the  Company  explained  to  plain- 
tiff that  the  reason  of  the  directors  issuing 
the  circular  was  that  they  had  a  guarantee 
from  the  S.  Company  against  all  expenses ; 
and  he  afterwards  wrote  to  plaintiff,  enclosing 
the  circular,  and  stating  that  the  guarantee 
of  the  directors  for  the  return  of  deposits  waa 
made  in  pursuance  of  one  they  had  received 
from  the  S.  Company.  Plaintiff  then  agreed 
to  take  more  shares,  and  received  a  letter  of 
allotment,  as  before :  but,  as  to  some  of  these 
last,  he  named  certain  persons  to  whom  the 
shares  were  allotted,  a^  his  nominees  and  for 
him ;  and  the  scrip  was  obtained  by  plaintiff 
for  the  whole,  he  paying  all  the  deposits,  but 
his  nominees  only  executing  the  contract  and 
agreement  in  respect  of  the  shares  in  their 
names.  Held,  that  plaintiff  was  entitled  to 
recover  the  deposits  as  to  this  scrip  also; 
there  being  no  distinction  between  the  dif- 
ferent contracts  as  to  any  of  the  above  points. 
Mowatt  V.  Lord  Londe§borottgkf  307 

2.  Partly    oral   and    partly    written,    807. 
Ante,  1. 

3.  Estoppel   by,  363.    Priendlt    8ocirtt« 
IV.  I. 
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4.  What  ifl  an  intereit  in :  Mle  to  eontnetor, 
630.    Post,  IL 

5.  What  it  a  Mcurity  for  the  payment  of 
money  only,  530.    Post,  IL 

6.  Elfect  of  the  coniideration  that  parties 
oontraot  only  with  a  view  to  the  then  exiet- 
ing  state  of  the  law,  053.    Bdrbtt. 

7.  Whether  an  instrument  can  be  both  a 
promissory  note  and  an  agreement  of 
another  kind,  832.    Bills,  L  1. 

8.  When  not  Titiated  by  ezeess,  1.  Baxk, 
ILL 

9.  EITeet  of  eztrinsio  incidents  as  to  the  writ- 
ing, printing,  or  form  need,  48,  82.  iHsnu- 
▲Hcn,  VL  1. 

10.  When  it  may  be  by  parol  though  the 
•ubjeet-mattar  is  founded  on  a  deed,  83. 

AOOOBD,  L 

n.  Disqualifying   or  prohibited   as    regards 
holders  of  offioe. 
Snb-oontraot  by  alderman  with  eontraetor 

with  eorporation,  when  not  a  disqualifloa- 

tion. 

By  a  prorisional  order  of  the  General  Board 
of  Health,  confirmed  by  statute.  The  Public 
Health  Act,  1848,  was  applied  to  a  district 
wholly  eomprised  within  a  single  municipal 
borough,  and  the  eorporation  were  oonstitnted, 
by  the  council.  The  Local  Board  of  Health. 
L.,  an  alderman  of  the  borough,  after  such 
eonflrmation,  sold  some  iron  to  a  party  who 
had  contracted  to  supply  the  local  board 
with  iron  railings,  and  who  purchased  the 
iron  for  the  purpose  of  performing  his  con- 
tract L.  afterwards,  continuing  to  be'  an 
alderman,  was  elected  mayor,  and  acted  as 
such.  An  action  was  then  brought  against 
him  for  penalties,  uoder  sects.  28,  53,  of 
Stat  5  A  0  W.  4,  c.  70,  for  baring  acted  as 
mayor  while  disqualified  by  being  interested 
in  a  contract  with  the  council. 

Held :  assuming  a  contract  with  such  local 
board  to  be  a  contract  with  the  council, 
within  sUt  5  ib  0  W.  4,  c.  70,  s.  28,  and  as- 
suming also  that  a  mayor,  elected  when  alder- 
man, is  disqualified  to  act  as  mayor,  under 
sect  53,  by  reasoif  of  a  dlsqualificaUon  as 
alderman : 

That,  nerertheless,  this  was  not  an  interest 
in  a  contract  within  sect  28,  and  there  was  no 
liabili^  to  penalty. 

L.  had  contracted  to  construct  some  water- 
works  for  commissioners  for  supplying  the 
town  with  water.  This  contract  not  having 
been  fully  carried  out,  he  gave  it  up,  by  deed, 
to  the  commissioners,  they  agreeing  to  pay 
him  a  certain  balance  if  they  abandoned  the 
works,  or  completed  them  and  obtained  a 
specified  quantity  of  water.  The  deed  con- 
tained releases  on  each  side,  and  covenants 
by  L.  not  to  molest  Uie  commissioners,  that 
he  had  not  injured  the  title,  and  for  further 


assnrmnees.  The  local  board  were  afterwards 
constituted  the  commissioners.  The  works 
remained  incomplete,  but  not  abandoned, 
while  L.  was  alderman,  and  also  while  he 
was  mayor. 

Held :  on  the  same  assumptions  as  before, 
that  L.  was  not  liable  to  a  penalty :  for  that 
this  contract  was  taken  out  of  the  operation 
of  sect  28  of  Stat  5  A  0  W.  4,  e.  70,  as  being 
a  "security  for  the  payment  of  money  only," 
within  Stat  5  A  0  Vict  e.  104,  s.  1.  Z« 
JTevere  r.  Lanketter,  530 

m.  Parties. 

1.  Shareholders    through     their    directors: 
irregularities :  excess,  1.    Bank,  II.  L 

2.  Party  suing  upon  a  written  contract  not 
signed  by  him,  48.    iKSURAHcn,  VL  I. 

3.  Provisional  director,  307.    Ante,  I.  I. 

4.  Designatio  personss,  832.    Bills,  L  L 

IV.  Change  in  the  terms. 

1.  Unauthorised  contract  by  agent  to  pay 
higher  wages  during  part  of  term. 

Plaintiff,  a  sailor,  signed  artielM,  for  a 
voyage  out  to  M.  and  home,  at  31.  per  month. 
On  the  arrival  of  the  ship  at  M.  sevetal  of 
the  crew  deserted.  The  captain,  to  indnee 
the  rest  to  remain,  signed  fresh  articles  with 
plaintiff  and  others  at  the  rate  of  0/.  per 
month  for  the  home  voyage.  Plaintiff  eon- 
tinned  in  the  vessel  till  her  arrival  home, 
and  then  sued  the  shipowner  for  work  and 
labour.  Defendant  pud  money  into  Coort  at 
the  rate  of  3^  per  month.  Plaintiff  daimed 
to  be  paid  at  the  rate  of  tL  for  the  home 
voyage.  On  the  trial,  there  was  some  eri- 
dence  that  at  M.  the  captain  had  consented 
to  the  discharge  of  some  of  the  crew.  The 
Judge  asked  the  jury  if  the  plaintiff  himself 
had  been  discharged  before  entering  into  the 
fresh  articles.  On  their  answering  that  he 
had  not,  the  Judge  directed  a  nonsuit 

Held,  on  a  motion  for  a  rule  for  a  new  trial, 
that  the  nonsuit  was  right;  for  that  there 
was  no  eridence  of  any  circumstances  to  free 
the  plaintiff  from  his  original  contract  so  as 
to  enable  him  to  give  consideration  for  tbe 
fresh  promise  to  him,  or  to  authorise  the  cap* 
tain  to  bind  the  owners  by  such  a  conlraet 
Harru  v.  Carter,  551 

2.  Consideration,  559.    Ante,  1. 

V.  Effect  of  deed  subsequent  to  parol  oontraot 
When  it    neither   merges,  supersedes,  net 

controls,  307.    Ante,  L  I. 

VI.  Consideration. 

1.  Parol  consideration  for  executing  deed, 
807.    Ante,  L  1. 

2.  Here  completion  '^f  existing  eontnet  bo 
consideration  for  now  promise,  559.  Ante^ 
IV.  1. 

3.  Illegal :  price  of  land  conveyed  for  iDegal 
purpose,  042.    Cotbiuiv. 
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4.  Dutinetion  between  an  illegal  conflidera- 
tion  and  one  which  is  merelj  not  good, 

043,  650.      COTXKAHT. 

VIL  Signature. 
FUee  and  manner,  48,  72,  78.    iMuiuvaB, 
VI.  1. 

Vm.  Implied  warrantiei. 
1.  Deecription  of  premiiei  inrared  agiUnet 
fire,  868.    Iksvbaiio>,  X. 

5.  When  eontinaone,  868.    Jjkbvmaxce,  X. 

IX.  Description. 

How  far  a  warranty,  868.    ImviLurci,  X. 

X.  Stamp. 

When  the  eontraot  ia  not  wholly  in  writing, 
807.    Ante,  I.  1. 

XL  AcUon  of  eontraot 
Amendment  of  mii^oinder  of  defendant!,  896. 
AjcniroxBVT,  L 

XIL  How  far  affeeted  by  mercantile  enstom. 
Loeal  enetom  as  to  discount  on  freights  under 
bills  of  lading,  703.    Custom,  L 

Xm.  In  particular  instances. 

1.  Purchase  or  loan  on  security.  It    Bairk, 
IL  1. 

S.  Reassurance  on  a  life,  48.    InvnAScm, 

VLl. 
8.  Contract  to  return  deposits  on  failure  of 

scheme,  807.    Ante,  I.  1. 

4.  Between  shipowner  and  sailor,  40S,  689. 
AOTIOH,  L  1.   IV.  1. 

5.  Contracts  with  municipal  corporation  as 
local  board  of  works,  630.    Ante,  IL 

8.  Between  captain  and  sailor,  659.    Ante, 

IV.  L 
7.  Between  shipper   and  consignee,  as   to 

negotiation  of  bill  of  lading,  622.    Bill  of 

Lasihg,  L  1. 

CONTRIBUTION. 

By  parish  to  repair  of   turnpike  road,  599. 
HiaHWAT,  VIU.  L 

C0N7ETANCB. 

Of  land. 
For  an  illegal  object,  642.    CoTBHAirr. 

CONVICTION. 

L  Conriction  and  warrant  of  committal. 

When  they  may  be  either  in  the  same  or  in 
separate  instruments. 

The  return  to  a  habeas  corpus  ad  subjici- 
endum, to  bring  up  B.,  assigned,  as  the  cause 
of  B/s  detention,  a  warrant  by  a  Justice, 
which  recited,  in  the  past  tense,  that  "B. 
was*  this  day  "oonricted  before  me"  of  an 
offence  against  stat  4  G.  4,  e.  84,  "and  I, 
Ihe  same  Justice,  adjudged"  that  B.  should 


be  committed  for  two  months  with  hard 
labour ;  and  the  warrant  then,  in  the  present 
tense,  commanded  the  constables  to  take  and 
the  gaoler  to  reoeire  B.  The  warrant  did 
not  set  forth  the  CTidenoe,  nor  state  that  it 
was  taken  in  the  prisoner's  presence,  or  en 
oath. 

Held  that,  under  stat  4  G.  4,  c.  34,  the  con- 
riction and  warrant  might  be  in  one  instru- 
ment, but  might  also  be  separate ;  that  the 
instrument  in  the  present  case  was  not  » 
conriction,  but  a  warrant  founded  on  a  pre- 
rions  conriction ;  and  was  therefore  good  in 
form. 

Affldairlts  were  used  showing  the  eridenc« 
before  the  Justice. 

Held :  that  it  was  open  to  the  prisoner  to 
show,  by  affldarit,  that  there  was  no  eridenc« 
from  which  the  Justice  might  reasonably  draw 
an  inference  that  the  relation  of  master  and 
serratft  existed  between  prisoner  and  his  em- 
ployer, as  that  would  show  that  the  justico 
had  no  Jurisdiction. 

In  the  present  case  the  affldarits  showed 
only  that  there  was  eridence  both  ways :  and 
the  prisoner  was  remanded.    Baile^t  Cam, 

607 
IL  Jurisdiction    how  negalired  on   rule  for 

habeas  corpus,  607.    Ante,  L 

CORONER. 

Sleetion :  qualification  of  roten. 
Equitable  intttreit  not  sufficient 

By  a  local  statute,  land  was  rested  in 
trustees  in  fee,  in  trust  for  the  benefit  of  tho 
inhabitants  of  the  parish  of  H,  subject  to 
by-laws  which  the  trustees  were  empowered 
to  make.  The  trustees  were  empowered  to 
let  the  land;  and  to  regulate  the  right  of 
pasture,  on  the  portion  not  let»  to  be  enjoyed 
by  the  inhabitants  of  the  parish  of  H.,  house- 
holders at  the  time  of  the  passing  of  the  Act. 
The  right  of  pasture  of  each  such  householder 
at  the  time  of  the  Act  was  assignable  to  any 
others  being  inhabitants. 

At  an  election  for  coroner  for  a  district  com- 
prehending the  parish  of  H.  and  the  land  in 
question,  the  rotes  of  inhabitants  of  the  parish 
entitled,  as  assignees,  to  pasture  orer  the  land 
in  question  were  receired  for  the  candidate 
who  was  returned. 

On  a  quo  warranto  against  him. 

Held :  tliat  the  qualification  for  a  roter  for 
coroner  is  the  possession  of  a  legal  fireehold : 
that  these  inhabitants  bad,  at  most,  only  an 
equitable  interest  in  the  land  ,■  and  that  their 
legal  interest  was,  at  most  aright  to  common 
in  gross,  which  confers  no  rote.  Judgment 
for  the  Crown.    B^gima  r.  Dag,  869 
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1.  Pnramption  firom  asago, 

Bj  the  goyerniDg  charter  of  a  corporation, 
the  Gommnnity  ware  annvally  to  elect  four 
wardens  from  the  men  of  the  Commonitj. 

In  fact>  for  abont  foor  hondred  yean,  the 
election  had  been  made  by  a  court  of  auiit- 
anti,  who  were  elected,  by  the  court  iteelf, 
from  the  body  of  the  Community.  The 
wardens  had  always  been  elected  from  mem- 
bers of  the  Community,  and  generally,  but 
not  uniformly,  from  those  who  were  members 
of  the  court  of  assistants. 

Held :  1.  That  a  by-law  establishing  ineh 
A  mode  of  election  would  be  good. 

S.  That  the  passing  of  such  a  by-law  in 
fact  might  be  presumed  from  the  usage. 
BegitM  v.  PotoeU,  377 

S.  Validity  of  by-law  eontioUing  mode  of 
election,  377.    Ante,  L 

IL  Election  of  offlcers. 
Restrictions  by  long  usage,  877.    Ante,  L  1. 

in.  MunicipaL    MumciPAi*  Cobpobation. 

COSTa 
I.  Security  for  costs. 

Tfhen  required  firom  plaintiff  in  error  being 
also  plaintiff  below. 

A  plaintiff  in  the  Queen's  Bench,  after 
Judgment  there  for  defendant,  suggested 
error  in  the  Exchequer  Chamber,  which 
defendant  denied.  Plaintiff  resided  abroad 
out  of  the  jurisdiction  of  the  English  Courts. 
He  had,  by  order  of  the  Queen's  Bench, 
given  security  below  for  costs :  and  the  eosts 
incurred  in  that  Court  exceeded  t)ie  amount 
for  which  security  had  been  given. 

Oo  the  application  of  the  defendant,  after 
denial  of  error,  the  Court  of  Exchequer 
Chamber  ordered  the  plaintiff  to  give  security 
for  costs  in  error  to  the  satisfaction  of  the 
master  of  the  Court  below,  proceedings  to  be 
stayed  in  the  meanwhile.  JBougleux  t. 
Swayne,  829 

IL  Of  witnesses. 

1.  Party  witness  in  his  own  eaase :  not  en- 
titled as  a  general  rule. 

Plaintiff  obtained  a  verdict  Defendant 
obtained  a  rule  Nisi  for  a  new  trial,  which 
was  discharged.  Plaintiff  was  a  witness  in 
his  own  cause;  and  he  remained  in  this 
country  till  after  the  rule  Nisi  was  discharged. 
On  taxation  the  Master  allowed  the  plaintiff 
subsistence  money  from  the  time  the  rule  was 
granted  till  it  was  discharged.  On  a  rule  to 
review  the  taxation. 

Held :  that,  as  the  Master  must  be  taken 
to  have  found  Uiat  plaintiff  was  a  necessary 
witness,  that  he  could  not  have  attended  a 
second  trial,  if  one  were  ordered,  unless  he 
remained,  and  that  his  remaining  incapa- 
citated him  from  earning  his  subsistence,  the 
detention  might,  under  those  special  o}roam- 


stanoes,  be  considered  as  part  of  the  eosia  of 
the  rule ;  and  the  allowance  was  right. 

It  is  not  a  general  rule  that  partias»  if 
witnesses,  are  to  have  an  allowance  Uxr  their 
attendance.  DowdM  r.  AmHraUoM  Bofmi 
Mail  Oompang,  90S 

2.  Under  what  circumstances  party  witaesa 
in  his  own  cause  is  entiUed^  902.    Ante,  L 

8.  Witness  remaining  in  attendance  pending 
rule,  902.    Ante,  L 

IIL  On  rules  generally. 

Where  court  equally  divided. 

Where  a  rule  for  a  new  trial  drops,  on 
account  of  the  Court  being  equally  divided  im 
opinion,  no  oosts  of  the  rule  are  to  be  allowed 
to  either  party.    Ikin§ty  r.  Rtekardmn^   722 

rV.  On  rule  for  new  trial. 

Party  witness  remaining  in  attendance  p«nd- 
ing  the  rule,  902.    Ante,  IL  L 

y.  Side  bar  rule  for  taxation. 

Where  order  does  not  specify  amount^  900. 
HlOBWAT,  IV.  1. 

VL  Party  liable. 
Successors  in  office,  390.    Higbwat,  IV.  1. 

VIL  In  quo  warranto. 
On  disclaimer,  143.    Disclaocbb. 

VIII.  In  error. 

Security  when  required  Arom  plaintiff  in  errar 
being  also  plaintiff  below,  829.    Ante,  L 

IX.  Of  appeal  at  sessions.    Appeal*  IY. 

X.  After  certiorari. 

1.  Prosecutor's  right  after  his  own  certiorari, 
960.     HiOBWAT,  IV.  2. 

2.  Of  highway  prosecution,  390.    HiohwaTi 
IV.  1. 

XI.  Orders  for. 

When  not  bad  through  not  stating  amoon^ 
900.    HlOBWAT,  IV.  2. 

Xn.  Mode  of  enforcing. 
By  mandamus,  390.    Hxgbwat,  IV.  L 

COUNCILLOR. 
See  McHiaPAL  Cobpobatiok. 

COUNTY. 
I.  Expenses  to  be  allowed  as  county  expenesf. 
Refreshments  to  persons  engaged  on  publie 

business  at  the  Court  House  when  not  al* 

lowed. 

The  justices  of  the  county  of  L.  made 
rules  for  regulating  the  payment  of  expoisea 
attending  the  gaol,  by  which  the  gaoler'lB 
expenses  were  to  be  certified  by  two  visitiag 
Justices,  and  then  paid  by  the  county  trea- 
surer. It  was  the  custom  to  allow  refresh- 
ments at  the  Sessions,  and  other  meetings  oe 
county  business,  held  at  the  Court  House  ia 
the  gapl,  and  to  charge  them  aa  part  of  tht 
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•zpeniet  of  the  gaol.  A  publie  inqairy,  not 
connected  with  county  baeiness,  wu  held  at 
the  Goart  House.  Refreihmente  were  fur- 
niihed  to  those  who  attended,  including  some 
of  the  magistrates  and  their  friends  who  took 
no  part  in  the  inquiry;  the  two  TisitiDg 
justices  directed  them  to  be  paid  for  by  the 
treasurer ;  which  was  done.  At  the  ensuing 
annual  Sessions  in  September,  this  payment 
was  disallowed  in  the  treasurer's  accounts; 
and  the  accounts,  so  altered,  were  transmitted 
to  the  Home  Office,  under  stat  15  A  16  Vict 
e.  81,  s.  50.  Subsequently,  at  an  adjourned 
annual  Sessions  in  the  ensuing  year,  this  dis- 
allowance was  rescinded,  and  the  payment 
allowed.  There  was  a  standing  order  at 
Sessions  that  notice  should  be  given  before 
any  motion  was  made  for  altering  or  rescind- 
ing any  resolution  of  the  Court ;  but  no  notice 
had  been  given  on  this  occasion. 

The  orders  of  Sessions  having  been  brought 
up  by  certiorari,  and  a  rule  granted  to  quash 
10  much  as  allowed  this  payment: 

Held :  that  the  Sessions  had  no  power  to 
allow  a  sum  already  disallowed  at  a  former 
Sessions :  that  the  payment  of  the  expenses 
of  what  was  not  connected  with  county  busi- 
ness was  illegal ;  and  that  the  former  Ses- 
sions were  bound  to  disallow  it :  and  that  the 
direction  of  the  visiting  justices  was  not  a 
judicial  order  which  the  treasurer  was  bound 
to  obey.  And  the  rule  was  made  absolute 
to  quash  so  much  of  the  order  as  was  eom- 
plained  of. 

Held,  also,  that  it  waa  not  necessaiy  to 
include  the  direction  of  the  visiting  justices 
in  the  return  to  the  certiorarL  Rtgina  ▼. 
Saundm'$,  763 

II.  Treasurer's  accounts. 

Alteration  of  disallowance  when  bad,  768. 
Ante,  I. 

III.  Visiting  justices. 

1.  Their  direction  to  def^y  ezpeates  when 
illegal,  763.    Ante,  I. 

S.  Their  directions  not  judicial,  763.  Ante,  L 

COUNTY  COURT. 
L  When  title  eomes  in  question. 

1.  How  far  the  restricUon  applies  to  actions 
to  recover  land. 

'  A  summons  was  taken  out  in  the  county 
eourt  by  A.  against  B.,  to  recover  lands  under 
itat  9  A  10  Vict.  c.  95,  s.  122. 

On  application  for  a  prohibition  by  B.,  it 
appeared  that  B.  held,  as  tenant  to  C,  in  his 
lifetime,  two  farms,  C.  being  leaseholder  of 
the  one,  and  tenant  in  fee  of  the  other.  C. 
died ;  and  A.  produced  a  will  by  which  he 
was  devisee  of  all  C.'s  real  estate,  and  ap- 
pointed executor.  A.  proved  the  will,  and 
gave  B.  notice  to  quit  B.  bonH  fide  disputed 
the  validity  of  the  wilL 

8 


Held:  that  the  restriction  contained  in 
sect  68,  as  to  the  jurisdiction  of  the  county 
court  when  title  to  corporeal  hereditament 
comes  in  question,  applies  to  proceedings 
under  sect  122.  That  title  to  the  leasehold 
could  not  here  come  in  question,  inasmuch  as 
the  probate  was  conclusive  that  the  title  to 
that  was  in  A.  But  that  title  to  the  freehold 
did  come  in  question.  And  the  prohibition 
went  as  to  the  freehold  farm,  and  wm  reftised 
as  to  the  leasehold.     Kerkin  v.  Kerkin,    399 

2.  Course  of  proceeding  when  it  comes  in 
question  only  as  to  part,  399.     Ante,  1. 

3.  In  what  state  of  the  title  it  cannot  come 
in  question,  899.     Ante,  1. 

4.  Prohibition  after  seizure  under  execution. 
After  execution  has  been  awarded  in  the 

county  court,  and  defendant's  goods  have 
been  taken  but  not  sold,  prohibition  will  go 
to  restrain  the  Court  from  proceeding  Airtber, 
if  it  appear  upon  affidavit,  though  not  on  the 
face  of  the  proceedings  in  the  county  court, 
that  tiUe  to  corporeal  hereditaments  came  in 
question  in  the  cause,  so  that  the  judge  had 
no  jurisdiction  under  stat  9  A  10  Vict  e. 
95,  s.  58.    JIanden  r.  WardU,  695 

XL  Judge's  order  for  a  prohibition. 

Time  for  applying  to  set  aside. 

The  rule  that  an  application  to  set  aside  a 
judge's  order  cannot  be  made  after  the  end 
of  the  term  next  following  the  making  of  the 
ordar  applies  to  an  order  made  by  a  Judge  at 
Chambers,  prohibiting  a  County  Court  Arom 
proceeding,  under  stats.  9  A  10  Vict  c.  95,  s. 
58,  and  13  A  14  Vict  e.  61,  s.  22.  Jordan  v. 
WiUoxoH,  193 

III.  Building  in  which  the  business  is  trans* 
acted. 

Non-rateability,  386.    Poor,  IV.  1. 

IV.  Prohibition. 

1.  As  to  part  only,  399.    Ante,  L  1. 
S.  At  how  late  a  stage,  695.    Ante,  L  4. 

COUPON. 
Interest  made  payable  by,  1,  37.    Baxk,  IL  1. 

COVENANT. 
Illegal  consideration. 

Covenant  to  pay  the  price  of  lanii  conveyed 

for  an  illegal  purpose. 

Action  on  a  covenant  to  pay  money.  Plea, 
which  the  Court  eonstrued  as  meaning  that 
there  had  been  an  illegal  agreement  that,  for 
a  price  to  be  paid  to  the  plaintiff,  land  should 
be  sold  and  conveyed  to  defendant  fpr  an 
illegal  object ;  that  the  land  was  conveyed  to 
defendant  for  that  object;  and  that  after- 
wards the  deed  was  executed  to  secure  pay- 
ment of  the  price. 

Held  by  the  Exchequer  Chamber,  reversing 
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CREDITOR. 


DEBTOR. 


the  Judgment  of  the  Qaeen's  Bench,  that  the 
plea  wu  good.  For,  the  deed  heing  given 
M  a  eeouritj  for  the  payment  of  a  debt 
tainted  with  illegality,  the  law,  which  woald 
not  enforce  the  payment  of  the  deb^  would 
not  enforce  the  payment  of  the  security. 
Fisker  r,  Bridget,  642 

CREDITOR. 

L  Priority. 

L  Registration  of  judgments,  737.  Juna- 
miiT,  L  1. 

2.  Having  a  charge  on  stock  of  which  no 
notice  to  trustees,  7i3.    Jddomkvt,  II. 

n.  Remedy  against  shareholders  of  railway 
company,  784.    Coxpast,  V.  1. 

CRIMINAL  LAW. 

I.  Proceeding  criminal  in  form  to  tiy  a  civil 
right 

1.  New  trial  granted  after  miscarriage  lead- 
ing to  an  acquittal,  942.  Nnw  Trial,  L  1. 

2.  Whether  indictment  for  obstructing  a 
navigation  is  such  a  proceeding,  942.  N>w 
TnxAL,  L  1. 

IL  CertiorarL    CnnoRAU. 

IIL  Indictments    Ikdxotxsbt. 

CUSTOM. 

L  Mercantile  ensiom  controlling  written  con- 
tract. 

Local  custom  as  to  discount  from  freights 
under  bills  of  lading. 

A  bill  of  lading  expressed  that  goods,  ship- 
ped at  N.,  were  deliverable  at  L.,  to  order 
or  assigns, ''  he  or  they  paying  freight  for 
the  said  goods  five-eighths  of  a  penny  sterling 
per  pound,  with  five  per  cent  primage,  and 
average  accustomed.*'  By  the  usual  custom, 
in  the  trade  at  L.,  three  months'  interest  or 
discount  is  deducted  from  freights,  payable 
under  bills  of  lading,  on  goods  coming  from 
certain  ports,  including  N.  The  assignee 
of  this  bill  of  lading  having  received  the 
goods,  the  shipowner  claimed  the  freight 
without  any  deduction,  contending  that  the 
custom  was  not  binding  in  law  as  contradict- 
ing the  written  contract  The  anignee  paid 
the  freight,  less  the  discount  On  a  case 
stating  the  above  facts. 

Held,  that  the  custom  was  binding,  and 
controlled  the  bill  of  lading.  Proton  v. 
-Byrne,  703 

IL  See  also  48,  78.    Ihsuiuvob,  H.  1. 

DAMAGE. 

I.  generally. 

Personal,  distinguished  from  injury  to  estate, 
274.    AcTiov,  IL  1. 


IL  As  essential  to  action. 

By  ca.  sa.  for  too  large  a  sum,  929.   AxBmn^ 
LL 

IIL  Measure. 

In  action  against  attorney  for  negltgcnca  ui 
taking  a  security,  743.    JoDaxavr,  IL 

DEBENTURE. 
Page  1.    Bahb,  II.  1. 

DEBT. 
Assignment 

Bfiect  of  assignment  and  rsissignmcnt  Re- 
cording to  law  of  Caiifonia. 
To  an  acUon  for  money  payable  by  de- 
fendant to  plaintiff,  defendant  pleaded  that 
C,  a  joint  debtor  with  defendant,  resided 
beyond  the  seas  in  California,  a  State  forming 
part  of  the  United  States  of  America,  within 
the  Jurisdiction  of  a  court  of  that  State. 
That  by  the  law  of  California,  a  creditor 
might  Toluntarily  assign  his  debt  to  another 
person,  who  might  in  his  own  name  sue  th« 
debtor.  That  plaintiff;  being  in  California, 
assigned  the  debt  to  R.  there,  and  R.,  in  hit 
own  name,  sued  the  defendant  and  0.  for  thai 
and  other  debts  in  a  Court  tiiere  having 
Jurisdiction  for  the  recovery  of  such  assigned 
debts,  and  recovered  Judgment  for  the  debts ; 
and  defendant  and  C.  were  liable  to  b«  sued 
by  R.  in  this  country  upon  the  Judgment 
That  the  Judgment  was  for  an  entire  sum, 
making  no  distinction  between  the  debts,  and 
was  partly  satisfied  by  the  levy  of  a  sum  less 
than  the  amount  of  the  Judgment  and  not 
applicable  to  any  of  the  debts  recoverad  SMMre 
than  to  any  other. 

Replication.  That  the  law  of  Califorais 
was,  that  the  assignee  might  reassign  to  the 
creditor  the  debt  or  so  much  thereof  as  was 
unsatisfied,  and  the  creditor  might  sue  in  his 
own  name  for  so  much,  as  if  no  such  assign- 
ment  had  been  made,  notwithstanding  the 
creditor  in  the  mean  time  had  recovered  judg- 
ment unless  the  whole  was  actually  levied. 
That  R.,  before  he  had  received  any  part  of 
the  debt  or  before  any  sum  applicable 
thereto  had  been  levied,  reassigned  to  plaia- 
tiff;  by  reason  whereof  plaintiff  became 
entitled  to  sue  for  the  debt  in  his  own  name^ 
as  if  there  had  been  no  such  assignment  as 
menUoned  in  the  plea. 

Held :  that  assuming  the  plea  to  show  that 
the  assignment  made  in  California,  by  the 
law  of  that  country  transferred  the  exclusive 
right  to  sue  (in  which  case,  tvmbU,  the  pita 
was  good),  it  was  answered  by  the  replication. 
Tkompmm  v.  BM,  tU 
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Effect  of  JudgmaDt^  737,  743.  JuDonirr, 
L,  II. 

IL  Iniolrent:  auignee. 

L  What  eansea  of  Mtion  vest  in,  274.  Ac- 
nov,  IL  1. 

3.  loterferenoe  of  auignee  in  action  brought 
hj  insolvent,  274.    Acnoir,  II.  1. 

S.  To  wliat  actions  the  stat  15  A  16  Vict  e. 
76,  s.  142,  is  applicable,  274.  Acnov,  II.  1. 

DECLARATION. 

L  Indebitatos  counts. 

Omission  of  the  introdaetory  words  stating 
the  money  to  be  pajable,  650.  Accouar 
Stated,  L 

n.  In  particular  instances. 

1.  By  seaman  against  shipowner  for  injuries 
from  unseaworthiness  and  non-provision 
of  medieioes,  402.    Action,  L  1. 

2.  For  malieions  arrest  for  whole  amount 
after  part  satisfaction,  929.    Abrmt,  I.  1. 

S.  By  assured,  on  p6lioy  of  assurance,  43. 
IlBDBAHCX,  VL  1. 

DEED. 

L  Privilege  of  not  producing  tiUo  deeds. 

1.  Compelling  production  for  identification. 

Defendant,  at  the  trial,  called  on  a  person 
served  with  a  subpoenH  duces  tecum  to  pro- 
dnoe  a  deed ;  he  declined,  on  the  ground  that 
he  held  the  deed  as  attorney  for  a  mortgagee, 
and  that  his  client  had  directed  him  not  to 
produce  the  deed,  which  was  one  of  his  Utle 
deeds,  and  the  Judge  allowed  the  privilege. 
Defendant  did  not  call  the  client  as  a  wit- 
ness, but  proceeded  to  offer  secondary  evi- 
dence of  the  contents  of  the  deed.  The 
Judge  received  the  evidence.  In  the  eourse 
of  vhe  evidence  it  became  necessary  to  show 
the  identity  of  the  instrument,  which  the 
attorney  refused  to  produce,  with  one  which 
the  witnesses  called  to  prove  its  contents  had 
seen.  For  this  purpose  the  Judga  compelled 
the  attorney  to  show  the  endorsement  on  the 
back  of  the  deed ;  the  attorney  and  also  the 
plaintiff  objecting.  Defendant  had  a  verdict 
On  a  motion  for  a  new  trial. 

Held,  that  a  sufBoient  foundation  had  been 
laid  for  the  reception  of  secondary  evidence 
without  calling  the  client  himself  on  the 
speculation  that  he  might  waive  his  privilege. 

Hold,  also,  that  the  Judge  did  right  in  com- 
pelling the  production  of  the  deed  for  idenU- 
flcation  in  the  manner  mentioned,  as  that  did 
not  involve  any  disclosure  of  its  contents. 

S^mbU,  that,  if  he  had  violated  the  privi- 
lege of  the  mortgagee,  it  would  have  been 
no  ground  for  a  new  trial  at  the  instance  of 
the  party  to  the  cause.    Phelpt  v.  Prew,  430 

2.  Admisiicn  of  secondary  evidonoe,  after 


refusal  by  attorney  to  prodnee  his  clieDf  i 
deed,  430.     Ante,  1. 

3.  Consequence  of  violation  of  privilegOi  430. 
Ante,  1. 

IL  Recitals. 
In  a  deed  poll:  effect  as  an  estoppel,  43. 
Insurance,  VI.  1. 

IIL  Effect  of. 

1.  When  merely  inducement,  33.  Accobd,  !• 

2.  When  It  does  not  merge,  supersede,  or 
control  a  parol  contract,  in  consideratioii 
of  which  it  was  ezeonted,  307.  Cohtbaot, 
LI. 

IV.  In  particular  Instances. 

1.  Subscriber's  agreement,  307.  Cohtbaot* 
LI. 

2.  Disentailing  deed,  845.    Detisi,  m. 

DEED  POLL. 
See  Ieshbahce,  VL  1. 

DEFENDANT. 

ICisJoinder. 
Amendment  at  what  stage,  390.     Ans»- 

XBJTT,  L 

DEMAND. 

Written  demand,  to  entitle  claimant  to  interest^ 
307.    Contract,  L  1. 

DEPOSIT. 

Recovery  on  fkilure  of  scheme,  307.  CoitBAOt, 
LL 

DESCRIPTION. 
When  it  amounts  to  a  warranty,  868.    iRBum- 

AHOR,  X. 

DESERTION. 
See  Shippoio,  V. 

DEVISE. 

I.  Words  that  pass  subsequently  acquired  land. 
1.  **  Estate,"  coupled  with  words  of  person- 
alty. 

0.,  being  then  possessed  of  personalty  only, 
by  will  executed  in  1849,  after  bequests  of 
money  and  chattels,  added:  "all  the  rest, 
residue,  and  remainder  of  my  goods,  chattels, 
stock  in  trade,  estate,  and  effects,  of  whal 
nature  or  kind  soever,  not  hereinbefore  given 
or  bequeathed,  I  give  and  bequeath  unto"  B. 
and  T.,  executors  of  the  will,  **to  hold  to 
them,  the  said  B.  and  T.,  their  ezecutorf, 
administrators,  and  assigns,"  upon  trust  to 
« sell  and  dispose  thereof,"  and  call  in  and 
receive  all  debts,  « and  place  the  moneys 
arising  by  snch  sale  or  disposal"  upon  G»- 
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▼ernment  or  other  teeiirity,  receive  the  inte* 
rest  and  dmdende,  end  pay  the  seme  to  tea- 
tator'i  wife  for  life  daring  her  widowhood  ; 
and,  if  she  died  or  married  again,  to  apply 
the  lamey  or  a  safficieat  part  thereof,  to  the 
maintenance  of  hie  children  till  they  shonld 
oome  of  age ;  and,  when  the  youngest  should 
come  of  age,  to  divide  the  said  residue  and 
the  interest  equally  among  the  children. 

After  the  ejtecution  of  the  will,  0.  pur- 
ehaeed  land. 

Held  that,  under  stat  7  W.  4  A  1  Vict  e. 
20,  IS.  3,  24,  such  land  passed  by  the  residu- 
ary clause,     (y  Toole  r,  Browne,  672 

2.  Limitation  to  exeeutors,  672.    Ante,  1. 
8.  Use  of  words  of  bequest,  672.     Ante,  1. 
4.  Gift  to  executors,  without  beneficial  in- 
terest 672.    Ante,  1. 

n.  Bstate  for  life  or  in  fee. 

1.  Eifect  of  the  words  "  estate"  and  **  heredi- 
taments." 

Devisor,  being  seised  in  fee  of  eopyhold 
lands  including  The  Mill  Field,  by  will,  made 
6efore  1st  January,  1838,  devised  eertain 
parcels  of  fteehold  land  to  8.  in  fee  charge- 
able with  an  annuity  of  602.  to  his  wife  for 
life,  the  first  payment  thereof  to  be  made 
wiUiin  three  months  of  the  devisor's  de- 
eease,  "  Also  I  give  and  devise  all  that  my 
copyhold  eetate  called  The  Mill  Field,  con- 
sisting of  seven  messuages,"  Ac,  ''situate 
at,"  Ac,  "unto  my  niece  Sally,"  ''for  and 
during  the  term  of  her  natural  life,  charged 
and  chargeable,  nevertheless,  and  I  hereby 
oharge  the  said  copyhold  estate  so  given  to 
my  said  niece  Sally,  to  and  with  the  payment 
of  one  annuity  or  clear  yearly  sum  of  26/. 
unto  my  brother"  E.  S.  for  life,  payable  half- 
yearly,  the  first  payment  to  begin  within 
three  calendar  months  next  after  devisor's 
decease;  "and,  from  and  immediately  after 
the  decease  of  my  said  niece  Sally,  I  give 
and  devise  the  tame  copyhold  hereditamet^e 
unto  and  equally  between  all  and  every  the 
obildren  of  my  said  nieee,  share  and  share 
alike."  "Also  I  give  and  devise"  freehold 
land  described,  "  also  all  and  every  my  other 
eopyhold  messuages  or  tenements,  lands, 
tenements  and  hereditaments,"  "  wheresoever 
situate,  unto  my  niece  Ann,  her  heirs  and 
assigns,  charged  and  chargeable,  neverthe- 
less, and  I  hereby  charge  the  same,  to  and 
with  the  payment  of  one  annuity  or  clear 
yearly  sum  of  20/.  unto  my  said  wife  (in  ad- 
dition to  the  annuity  of  60/.)*"  "for  And  dur- 
ing the  term  of  her  natural  life,  to  be  payable 
half-yearly,  and  the  first  payment  thereof  to 
begin  and  be  made  within  three  calendar 
months  after  my  decease."  There  was  also 
a  devise  of  "all  and  every  other  my  real 
estates,  not  hereinbefore  otherwise  disposed 
of,"  to  v.  in  fee. 


Held  that  the  devise  to  the  childrea  of 
Sally,  passed  only  a  remainder  for  life. 

That  the  devise  to  Ann  passed,  net  the  ra- 
version  in  The  ICill  Field,  but  the  other  oepy- 
holds  undisposed  ot 

And  that,  therefore,  the  ultimate  remidnder 
in  fee  in  The  MiU  Field  passed  to  Y.  Ftcft 
V.  Sueter,  219. 

2.  Effect  of  charging  annuities,  219.  Ante,  1. 

nL  Estate  for  life  or  in  tail. 

What  does  not  show  a  general  intention  to 

enlarge. 

K.,  being  seised  in  fee,  devised  (by  will 
made  before  1838)  to  her  nephew  A.,  to  hold 
to  him  for  his  life  without  impeachment  of 
waste;  and,  from  and  after  his  decease,  to 
"the  first  son  of  the  body  of  A.,  "to  hold 
the  same  to  such  first  son  for  and  daring 
the  term  of  his  natural  life  only,  without  im- 
peachment of  waste.  And,  from  and  after 
the  decease  of  the  laat-mentioned  first  son 
of  the  said"  A.,  "  I  give  and  devise  all  tba 
said  estates  to  the  first  son  of  the  body  of 
such  last-mentioned  son,  with  remainder  to 
the  second,  third,  and  all  other  sons  of  tho 
body  of  such  last-mentioned  son,  for  ever,  tho 
elder  being  always  preferred  to  the  younger. 
And,  in  default  of  all  such  issue  as  aforesaid^ 
then  I  will  that  all  the  said  estates  shall  go 
and  descend  to  my  own  right  heirs  fw  ever." 

At  the  time  of  the  making  of  the  will,  A. 
had  two  sons  and  two  daughters,  B,  the 
elder  of  Uiese  sons,  survived  K.,  bat  had  no 
children  till  after  K.'s  death ;  after  whidk  ha 
had  both  sons  and  daughters. 

Held  that  B.  took  only  an  estate  for  life, 
and  could  not  therefore,  by  a  disentaiUag 
deed,  convey  an  estate  for  more  than  his  own 
life. 

That  B.'s  sons  took  successive  Mtatea  tail 
in  remainder,  by  purchase,  and  that,  they 
having  died  without  issue,  or  disentuling^ 
the  land  went  to  the  right  heira  of  K.  jr«r- 
ehaw  V.  Kerehaw,  846 

IV.  Estatapur  autre  vie. 

Special  occupancy. 

M.,  being  seised  in  fee,  devised  to  her 
daughter  E.,  to  hold  to  E.,  "  her  heirs,  execu- 
tors, administrators,  and  assigns,  for  and 
during  the  natural  lives  of"  E.,  £.*s  husband, 
and  their  daughter,  and  of  the  survivor ;  and, 
in  case  the  three  "  should  all  depart  this  life 
before  the  expiration  of  thirty-one  years,  to 
be  computed  fVom  the  day  of  my  dcceaae, 
then  to  hold"  "  unto  the  executors,  adminis- 
trators, and  assigns"  of  E.,  "  for  and  during 
the  said  term  of  thirty -one  years,  to  be  com- 
puted from  the  day  of  my  decease"  "  And 
I  do  hereby  give,  devise,  and  beqnesth  the 
reversion  of  the  aforesaid  messuages,"  Ac, 
"  to  my  grandson"  W.  0.  S.,  second  ton  of 
J.  T.  S.,  "and  to  the  heirs  male  of  the  said* 
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W.  0.  S.,  remainder  to  the  third,  foorth,  ke,, 
1OB0  of  J.  T.  8.  laeoeMirely  in  tail  male, 
tod,  in  default  of  snob  israe,  to  the  eldest 
•OB  of  J.  T.  B.  in  fee. 

Ueld  that,  B.  having  died  before  the  other 
two  liTet  expired,  her  heir  took  the  land,  a« 
ipeoial  oecnpani.      Carpenter  r.  Jhmemure, 

918 

y.  Snbjeet-matter. 

"All  and  every  my  other  oopybold"  in  fee, 
after  devising  a  speciflo  copyhold  for  life, 
219.    Ante,  ILL 

VL  Legal  estate. 

When,  until  exercise  of  power  of  sale,  it  vesti 
in  party  to  whom  the  beneficial  interest  is 
given,  823.    Poor,  JX, 

Vn.  Power  of  tale. 
In  what  person  the  legal  ostate  vesti,  828. 
Poor,  IX. 

Vlll.  Sorplnsage. 
Effect  of  adding  superflnont  words  of  limita- 
tion, 918.    Ante,  IV. 

DIBBCTION. 
Of  viiltiBg  Jnstices,  783.    Codxtt,  L 

DIRBCTOB. 
See  CovFAMT,  XL 

DISCLAIMER. 

On  wrongftil  election :  relator's  ooets. 

Where  a  person  wrongfally  elected  to  a 
corporate  office  has  accepted  it,  so  that  the 
office  is  fall  the  Court  will  not,  in  malting  a 
rule  absolute  by  his  consent  for  a  quo  war- 
ranto, make  it  one  of  the  terms  that  the  re- 
lator should  bear  the  expenses  of  the  infor- 
mation and  dlselaimer,  though  tiie  person  in 
possession  of  the  office  does  not  defend  it, 
and  offers  to  undertake  to  disclaim  if  re- 
quired.   Eegxna  v.  HartUy,  143 

DISCOUNT. 
Effect  of  local  custom,  703.    Cvstok,  L 

DISCOVERY. 

In  the  arts. 

Kovelty  of  invention,  250.    Patrht,  L  1. 

DISENTAILING  DEED. 
Page  845.    Dbvibr,  IIL 

DISQUALIFICATION. 

Disqualifying  interest  in  contracts,  530.     Cov- 
TBAOT,  IL 

DISTRESS. 

Penaltief  and  costs  recoverable  by. 
VOL.  lU. — 80 


Not    costs  of    highway   prosecution,    390. 
HlOHWAT,  IV.  1. 

DISTRICT. 

I.  Of  district  church,  688.   Church  ward  en,  IL 

II.  For  lighting  and  watching,  688.     Churcb- 

WARDBR,  IL 

DIVERSION. 
Of  highway,  477.    Cbrtipicatb,  L  1. 

DIVIDEND. 
Ratification  by  receipt  of,  1,  45.    Bank,  II.  1. 

DRAINAGE. 

Right  of  tenant  to  protection  against  ill  con- 
structed drains  on  parts  of  the  same  property 
not  let  to  him. 

If  the  owner  of  land,  on  which  is  a  house, 
construct  on  the  other  part  of  the  land  a 
sewer,  and  let  the  house,  and  afterwards,  by 
reason  of  the  original  faulty  construction  of 
tiie  sewer,  and  the  continued  user  of  it  by  the 
owner  in  such  a  faulty  state,  the  house  is  in- 
jured, the  owner  is  liable  to  his  lessee  for 
keeping  and  continuing  the  sewer  so  con- 
structed.   AUton  V.  Orant,  128 

DUTY. 

L  Arising  from  grant  of  adjacent  tenement, 

128.    Drainagb. 
IL  Action  for  privato  ii^ury  sustained  through 

breach  of  public  duty,  402.    Action,  1. 1. 

ECCLESIASTICAL  LAW. 
I.  Parochiality  of  districts. 

Effect  of  modem  usage  as  evidence,  900. 
Poor,  L  1. 

IL  Districts  for  ecclesiastical  purposes  only, 
688.    Chubcbwardbn,  II. 

ELECTION. 

L  Voting. 

1.  Throwing  away  votes  on  ineligible  candi- 
date. 

Information  In  the  nature  of  quo  warranto 
for  the  office  of  mayor  of  a  borough.  Issue 
whether  defendant  was  duly  elected.  Special 
verdict,  in  substance  as  follows :  At  an  elec- 
tion for  councillor  for  the  borough,  in  No- 
vember, 1851,  B.  and  C.  were  candidates.  B. 
at  the  time  was  disqualified,  iMing  an  alder- 
man, which  fact  was  known  to  the  voters.  B. 
had  a  minority  of  votes,  and  was  retorned^ 
accepted  the  office,  and  acted.  C.  obtained  a 
rule  for  an  information  in  the  nnture  of  a 
quo  warranto,  which  was  made  absolute  in 
Easter  term,  1852.  The  information  wee 
filed.  B.  disclaimed ;  and  Judgment  of  outer 
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waa  signed  on  Sd  July,  1852.  On  20lh  Oe- 
tober,  1852,  C.  gave  notice  to  the  town  eoan- 
eil  requiring  them  to  admit  him,  on  the  groand 
that  the  rotes  for  B.  had  been  thrown  away. 
On  8th  Norember,  1852,  C.  accepted  the  ofBce 
and  signed  the  declaration  required  bj  the 
ftatnte :  of  all  which  the  town  council  had 
notice.  On  the  9th  Norember,  an  election 
was  held  for  the  oiBoe  of  mayor :  the  defend- 
ant and  M.  were  candidates.  C.  tendered  his 
TOte  for  M.  It  was  rejected ;  and,  the  other 
votes  being  even,  defendant  was  elected  by 
the  casting  trote  of  the  presiding  ofioer. 

Held,  that  the  rotes  giren  for  B.  were 
thrown  away:  and  that  C.  was  councillor; 
that,  the  usurpation  of  the  office  by  B.  baring 
rendered  it  impossible  to  accept  the  office 
within  Are  days  after  notice  of  his  election, 
he  was  excused  ftt»m  doing  so;  and  that 
when  B.  was  ousted  C.  ought  to  hare  been 
admitted. 

Held  also,  that,  supposing  0.  had  been 
bound  to  accept  within  fire  days  after  notice, 
the  special  verdict  did  not  show  that  C.  had 
Botioe  of  his  election,  inasmuch  aa  it  only 
disclosed  eridence  of  that  faot^ 

Held  therefore,  on  both  grounds,  that  it 
appeared  on  the  special  verdict  C/s  vote  at 
the  election  of  mayor  was  improperly  rejected. 

Judgment  for  tiie  Crown.  Begina  v.  Cbaibt, 

249 

%  Rejection  of  good  votes,  when  no  ground 
for  mandamus,  718.    CHuncHWABDiN,  I. 

XL  Bffeet  of  ouster. 

Kew  election  when  not  neeesiuy  on  an  ouster 
by  quo  warranto,  249.    Ante,  L  1. 

IIL  In  particular  instances. 

1.  Coroner,  859.     Corohsb. 

2.  Officers  of  a  corporation,  V!*!,    Cobpoba- 
noH,  1. 1. 

S..  Churchwarden,  718.     Cbdbohwabdbb,  I. 

ELEGIT. 

Pages  784.    Couvaxt,  V.  1 ;  737.    Judobbbt, 
LI. 

ENDORSEMENT. 

L  On  oa.  sa.,  929.    Arrbst,  L  1. 

IL  Of  bill  of  lading,  022.    Bill  of  LADiira, 
LI. 

ENTAIL. 
J>isentaUing,  845.    Dbvisb,  IIL 

EQUITY. 

Equitable  assignment  of  trust  fund,  743.  Jddo- 
kbmt,  II. 

ERROR. 
I.  Removal  of  judgment  rolL 


Error  having  been  brought  in  Parliaaeiil 
upon  a  judgment  of  the  Exchequer  Chamber 
on  a  record  of  this  Court,  this  Courts  under 
sect  155  of  The  Common  Law  Procedure  Aet» 
1852,  ordered  the  Masters  to  take  the  record 
itself  to  the  dcrk  of  the  judicial  departmeBt 
of  the  House  of  Lords,  and  leave  it  with  hia, 
taking  a  receipt,  and  an  undertaking  for  the 
return  of  the  same  when  the  ease  shoald  be 
decided.     Lane  v.  Hooper,  731 

IL  Security  for  costs,  829.     Costs,  L 

ESTATE. 

L  Generally. 

1.  Effect  of  the  word  in  a  will,  219,  572. 
Dbvisb,  L  1,  IL  1. 

2.  What  passes  under  a  derise,  219.  Dbtibj^ 

n.  1. 

3.  Por  life,  845.     Dbvtbb,  IIL 

4.  Estate  tail,  845.    Dbtibb,  IIL 

IL  Ii^ury  to. 
Distinguished  from  personal  damage^  374^ 
Acnov,  IL  1. 

IIL  Setaement  by  estate,  823.    Poob,  DL 


/ 


ESTOPPEIii 

L  By  recitals  in  deed. 

1.  Recital  in  policy  of  reassuranoe  as  to  «ba 
health  of  the  person  whose  life  is  inBored, 
48.    Ihbubabcb,  VI.  1. 

2.  Recital  in  deed  poll,  whether  an  estoppel 
against  the  grantee,  48.  Ibbubabcbi,  VL  1. 

IL  By  eonduot. 

1.  By  grantee  of  deed  poU  acting  on  the  reci- 
tals therein,  48.    Irbubabcb,  VL  1. 

2.  By  agreeing  to  a  reference  not  in  aeeord- 
ance  with  rules,  363.  Fbibbdlt  SocEBrr, 
IV.  L 

EVIDENCE. 

I.  Generally. 

Effect  of  its  being  impropeiiy  obtained,  439. 
Dbbd,  L  L 

IL  Production  of  documents. 

Pririleged  documents  produeed  for  identifi* 
cktion,  430.    Dbbd,  L  1. 

IIL  Parol  eridence  as  to  written  doeumenti. 

1.  Proof  by  parol  of  mercantile  usage  as  to 
policies  of  a  particular  class,  48,  78.  Ib- 
bubarcb,  VL  1. 

2.  Local  custom  as  to  discount  on  ftetghtt 
under  bills  of  lading,  703.     Custom,  L 

rv.  Becondaiy  eridence :  sufficiency  of  founds 
tion. 
Refusal    by   attorney  witness    to    prodae« 

client's    tiUe  deed,  without   calling   tka 

client,  430.    Dbbd,  L  L 

V.  Usage.      ' 


EXCESS. 


FRIENOLT  80GIETT.   1038 


Sffwi  of  modern  stage  on  qaosUonf  of 
purochimlity,  900.    Poor,  L  1. 

YL  Of  paraeolar  fftota. 
1.  Of  invention  not  being  neW|  350.  Patbht, 

LI. 
3.  Of  parochiality,  900.    Poor,  1. 1. 

EXCESS. 
When  ii  doet  not  ritiate,  1.    Bank,  IL  1. 

EXECUTION. 

L  Af  upon  a  jadgment 

To  enforce  order  of  Quarter  Besaione,  173. 
Appsal,  IV.  1. 

IL  Ag^net  ahareboldert. 

1.  Effect  of  previoni  elegit  againet  bnde  of 
company,  784.    Coxpakt,  V.  1. 

3.  Mandamus  to  giro  creditor  inipeetion  of 
register,  784.    Coxpaht,  Y.  1. 

HL  For  what  amount 

Remedy  for  arrest  for  whole  sum  reeorered 
after  part  has  been  saUsfled,  939.  Arust, 
LL 

lY.  Warrant 
Effect  of  endorsing  too  large  a  sum,  939. 
Arrbbt,  L  1« 

Y.  Effect  of. 

When  no  bar  to  a  prohibition,  094.  Convrr 
Court,  L  4. 

EXEMPTION. 
From  rateability,  798,  807.    Poor,  IIL  3,  4. 

FARM  PRODUCE. 

Statutory  restrictions    on   the    disposal,  603. 
Laxdlorb  aid  Trrart,  IL 

PINALITT. 

Of  order  of  sessions  disallowing  an  item  in  trea- 
surer's accounts,  703.    Couktt,  L 

FIRE. 
Insurance  against,  808.  ^  Insuranob,  X. 


FOOTWAY. 


Bee  HiGHWAT. 


FOREIGN  JUDGMENT. 
Page  330.    Debt. 

FOREIGN  LAW. 

L  Conflict  of  laws  as  to  procedure  and  eri- 
deoce,  1 14.    Withbsb,  L  1. 

XL  Commission  directed  to  foreign  Judge  as  an 
indiridnaly  114.    WmiRgi,  L  1. 


nL  Plresumption  as  to  validity  of  proceedings, 
114.    Withbsb,  L  I. 

lY.  Assignment  and  reassignment  of  debt  in 
California,  330.    Debt,  L 

FOREIGNER. 
Agent  of  foreign  principal,  388.    AesHT,  L 

FORM. 
Statutory,  050.    Accoubt  Statbd,  L 

FREEHOLD. 
As  a  qualification  to  vote  at  election  of  eoroneff 

69.      COROBBR. 

FREIGHT. 

Effect  of  local  custom  as  to  discount^  708. 
Custom,  L' 

FRIENDLY  SOCIETY. 

L  Amendment  of  rales. 

When  valid,  though  some  of  the  prooeedlngB 
are  irregular. 

Where  an  amendment  of  the  rales  of  a 
Friendly  Society  has  received  the  barrister's 
certificate,  under  stat  4  A  6  W.  4,  c.  40,  s.  4, 
such  amendment  is  valid,  though  there  haB 
been  no  resolution  of  the  Society  In  oom- 
pliance  with  the  enactments  of  stat  10  G.  4^ 

0.  60,  s.  9,  or  with  the  rales  of  the  Society 
incorporatiDg  that  secUon.  Per  Lord  Camp* 
bell,  C.  J.,  Coleridge  and  Wigbtman,  Js. :  dU- 
sentiente  Erie,  J. 

The  rales  of  a  Society  directed  that  three 
trastees  should  be  appointed,  of  whom  one 
should  be  treasurer,  in  whose  names  the 
fhnds  of  the  Society  should  be  invested :  and 
that  the  treasurer  should  invest  the  unap- 
propriated stock  exceeding  bQL  as  the  board 
of  management  shonld  direct,  pursuant  to 
stat  13  A  14  Yict  o.  116.  Three  trastees 
were  elected ;  but  a  fourth  person  was  elected 
treasurer.  Held  that  the  three  trastees  could 
not  sue  a  former  treasurer  for  the  balance  in 
his  hands,  under  these  rules :  and  that  they 
had  no  title  to  do  so  under  stat  10  G.  4,  c. 
60,  or  sUt  13  A  14  Yict  o.  116,  which  were 
prior  to  the  rules  taking  effect  J)e»hir$t  v. 
ClarJuon,  194 

IL  Barrister's  certificate. 

Effect  in  giving  validity  to  rules,  194.  Ante,  I. 

III.  Right  to  sue. 

When  trastees  have  no  right  to  sue,  194. 
Ante,  L 

lY.  Arbitration. 

1.  What  conduct  of  member  estops  him  from 
disputing  validity  of  appointment 

The  rales  of  a  benefit  society,  established, 
•nroliedy  and  certified  under  stats.  10  G.  4» 
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«.  56,  4  A  5  W.  i,  0.  40,  ud  9  A  10  Viet  o. 
37,  prorided  that,  if  any  miiandentanding 
should  happen  between  the  Society  and  any 
of  its  members,  the  matter  should  be  sub- 
mitted to  the  decision  of  arbitrators  accord- 
ing  to  Stat.  10  G.  4,  c  56,  nine  of  whom 
should  be  elected  in  the  first  quarterly  meet- 
ing after  the  passing  of  the  said  laws :  and 
that,  when  any  dispute  should  arise,  the 
names  of  the  arbitrators  should  be  shuffled  in 
a  box  or  glass,  and  the  first  fire  names  taken 
up  by  the  complaining  party  should  be  arbi- 
trators for  the  question  at  issue,  and  their 
decision  should  be  final.  The  Society,  at  their 
first  quarterly  meeting,  appointed  a  general 
committee  for  the  purpose  of  electing  arbi- 
trators; and  nine  arbitrators  were  shortly 
afterwards  elected.  Afterwards,  in  conse- 
quence of  some  of  them  having  left  the 
neighbourhood,  and  of  others  having  refused 
to  act  if  called  on,  the  general  committee 
elected  nine  new  arbitrators  in  the  place  of 
the  first  set  After  the  first  election,  but  be- 
fore the  second,  D.,  a  member  of  the  Society, 
was  expelled  for  an  infringement  of  one  of 
the  rules,  as  directed  by  the  rule  itself.  He 
applied,  after  the  second  election  of  arbitra- 
tors, to  hare  the  question  of  his  expulsion 
referred  to  arbitration.  The  Society  appoint- 
ed a  day  for  that  purpose ;  and  D.  and  six  of 
the  arbitrators  last  elected  attended.  D.  re- 
fused to  draw  fire  names  out  of  the  nine, 
according  to  the  rule;  and  he  erentually, 
with  the  consent  of  the  Society,  signed  an 
agreement^  submitting  the  dispute  to  fire  out 
of  the  six  arbitrators  then  present  (he  having 
been  preriously  allowed,  on  his  own  request, 
to  reject  any  one  of  the  six  he  chose) ;  their 
decision  to  be  final.  The  fire  arbitrators 
made  Uieir  award,  adjudging  him  to  be  pro- 
perly expelled.  D.  applied  for  a  rehearing, 
which  was  granted;  but,  upon  tho  meeting 
for  a  rehearing,  D.  refused  to  select  his  arbi- 
trators according  to  the  rule ;  and  he  subse- 
quently made  a  complaint  before  justices, 
vnder  sUt^  4  A  5  W.  4,  o.  40,  ss.  7,  8 ;  and 
the  Justices  made  an  order  requiring  the  So- 
ciety to  reinstate  him,  or  to  pay  him  bOL 

Held,  that  the  justices  had  no  jurisdiction 
to  make  such  order,  there  having  been  no 
neglect  or  refusal  by  the  arbitrators  to  make 
an  award,  and  it  not  being  open  to  D.  to  con- 
tend that  the  application  for  settiement  by 
arbitration  had  not  been  complied  with  in 
forty  days,  he  being  estopped,  by  the  written 
agreement,  from  disputing  tiie  validity  of  the 
appointment  of  the  arbitrators.  Begina  v. 
Evan;  363 

S.  What  not  a  neglect  or  refusal  by  arbitra- 
tors, 363.    Ante,  1. 

S,  Appointment  of  arbitrators,  363.   Ante,  1. 

y.  Jurisdiction  of  justices. 
What  informality  in  arbitration    doea   not 


give  jurisdiction  to  reinstate,  363.    Anls^ 
IV.  1. 

GAOL. 
I.  Expenses  of  county  gaol,  763.     CoirvrT,  I. 
U.  KateabUity,  346.    Poob,  IV.  2. 

GBANT. 

Derogation  from. 

By  committing    nuisance    on    property  not 
comprised  in  the  grant,  128.    DaAixAai. 

GUARAirrEE. 
Of  rate  of  dividend,  94.     Pooa,  V.  1. 

HABEAS  CORPUS. 

Ad  subjiciendum. 

What  the  prisoner  may  show  by  affidavit. 

•   That  there  was   no   evidence    giviuf^   tiie 
Justices  Jurisdiction,  607.    ComcnoB. 

HEALTH. 
See  Board  of  Hkalth. 


When    he   takes 
Dsvisi,  IV. 


HSIB. 
as   speeial    oeoapanl^   916. 


HIGHWAY. 
L  Rates  for  maintenance  of  highways. 

1.  Distriet  rates  under  Public  Health  Act. 

Where  the  Public  Healtii  Act,  1S48  (11  k 
12  Vict  c  63),  is  applied  to  a  distriet  eom- 
prising  several  parishes,  the  expenses  of  re- 
pairing and  maintaining  the  highways,  within 
the  district,  are  to  be  met  by  a  distrld  rate 
to  be  levied  by  the  Local  Board  of  Health 
nnder  that  Act, '  and  not  by  highway  rates, 
though  The  Local  Board  of  Health  is,  by 
sect.  117,  to  act  as  surveyors  of  highways 
within  the  districL  Elmer  r,  Abrmci  Board 
o/HeaUh,  517 

2.  Powers  of  Local  Board,  989.    Pos^  IX.  L 

IL  Surveyor. 

1.  Liability  of  successors,  390.     Post,  IV.  L 

2.  Local  Board  of  Health,  517.  Ante,  L  L 
989.    Pos^IX.l. 

III.  Indictments 

1.  For  non-repMr:  removal  by  eertionriy 
547.    Cbrtiorari,  IIL 

2.  For  obstruction:  amendment  of  misde- 
scription, 734.    Ambndmrrt,  IL 

3.  Whether  it  is  a  misdescription  to  describe 
the  whole  as  a  fbotway  where  part  is  a 
carriageway,  734.    AxsimvBirr,  II. 

4.  Immaterial  obstruction,  942.   Kaw  TuiU 
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6.  New    trial    after    aeqnittaL     Begina  r. 
Oricklade,  HI,  n. 

XV.  Costs  of  proseovtion  orderod  by  jastioM. 

1.  Oat  of  what  rato  to  be  paid. 

Beet  95  of  the  General  Highway  Act,  6 
A  6  W.  4,  0.  50  (which  enaots  that,  in  the 
case  of  an  indictment  for  non-repair  of  a 
highway  preferred  at  the  Assises  or  Qnarter 
Bessions  by  order  of  jnstiees  as  there  directed, 
the  costs  of  the  prosecution  shall  be  ordered, 
by  the  Judge  who  tries  or  the  justices  of 
such  Quarter  Sessions,  to  be  paid  out  of  the 
x»te  made  and  levied  in  pursuance  of  the 
Act  in  the  parish  in  which  such  highway 
shall  be  situate),  extends,  not  only  to  rates 
made  or  levied  at  the  time  of  the  order,  but 
to  the  highway  rate  in  general ;  and,  if  there 
be  not  sufficient  funds  in  the  hands  of  the 
iurreyors  at  that  time,  they  must  make  a  rate 
for  the  purpose. 

The  order  binds,  not  only  the  surveyors  in 
office  at  the  timoy  but  their  successors,  until 
the  costs  be  paid. 

Such  costs  are  not,  within  the  meaning 
of  sect.  103,  penalUes,  or  forfeitures,  inflicted 
or  authorised  by  the  Act  to  be  imposed  for 
any  offence  against  the  same,  nor  balances 
due  from  a  surveyor,  nor  costs  and  charges 
allowed  and  ordered  by  the  authority  of  the 
Act  the  manner  of  levying,  recovering,  and 
applying  of  which  is  not  thereby  otherwise 
particularly  directed.  And  therefore  they 
eannot  be  levied  by  disU^ss,  under  the  pro- 
ceedings directed  by  that  section.  But  a 
mandamus  will  issue  to  compel  the  taking  of 
the  proper  steps.     Mtgina  v.  Eyton,  300 

2.  After  removal  by  oerUorari  by  prosecutor. 

Justices  having,  under  stat.  5  A  6  W.  4,  c 
50,  s.  95,  ordered  a  bill  to  be  preferred  at  the 
assises  against  the  inhabitants  of  a  parish, 
for  non-repair  of  a  highway,  the  prosecutor 
removed  the  ease  by  certiorari  into  this 
Court;  and  it  was  tried  on  the  Nisi  Prius  side 
at  the  assises ;  and  a  verdict  was  given  for 
the  Crown. 

Held  that  the  prosecutor  was  entitled  to 
costs,  though  the  proviso  in  the  section 
speaks  only  of  removal  by  a  defendant. 

And  that  a  Judge's  order,  directing  the 
costs  to  ,be  paid  out  of  "  the  rate  made  and 
levied"  in  tibe  parish  according  to  the  statute, 
was  not  for  that  reason  bad. 

The  order  did  not  name  the  amount  of 
costs.  Held,  on  motion  to  set  the  order  aside, 
that  it  was  nevertheless  good. 

A  side  bar  rule  was  obtained  for  the  ooroner 
and  attorney  of  this  Court  to  tax  the  amount. 
Held  proper,  by  Lord  Campbell,  C.  J.,  and 
Brie,  J.,  dissentiente  Crompton,  J.  Begina 
T.  Earduland,  960 

I.  Validity  of  order  of  judge  at  Nisi  X^us, 
900.    Ante.  1. 

8 


4.  Bneeessors  bound,  390.    Ante,  1. 

5.  Mode  of  enfortung,  300.    Ante,  1. 

0.  Judge's  order  good  though  not  naming  the 
amount,  960i    Ante,  2. 

7.  Side  bar  rule  to  tax  the  amount  900. 
Ante,  2. 

8.  Taxation  includes  costs  subsequent  to 
assises,  900,  904.    Ante,  2. 

9.  By  whom  to  be  ascertained  and  when, 
900,  900.    Ante,  2. 

V.  Liability  to  repair. 

Notwithstanding  provision  for  repair  by  local 
act  aiTecting  only  part  of  the  parish,  989. 
Post,  IX.  L 

VI.  Diversion. 

1.  Certificate  must  show  jurisdiction,  477* 
CiRTiricAn,  L  1. 

2.  E;ctent  of  appellate  jurisdiction,  477. 
Cbbtifxcatb,  I.  I. 

VIL  Penalties,  costs,  Ac,  reeoTsrablc  by  dis- 
tress. 

What  costs  arc  not,  890.    Ante,  IV.  1. 

VIII.  Turnpike:  appropriation  of  ftinds. 

1.  Effect  of  Stat  4  A  5  Vict  e.  69,  on  order 
of  appropriation  in  special  act 

A  turnpike  Act,  7  G.  4,  c  xvii.,  appro- 
priated the  turnpike  funds  in  the  first  place 
to  the  repurs  of  the  road,  and  afterwards  to 
the  payment  of  interest  on  the  moneys  bor- 
rowed on  the  security  of  the  road.  The 
trustees,  after  the  passing  of  stat  4  A  5 
Vict  e.  59,  applied  the  fbods  in  paying 
arrears  of  interest  on  the  borrowed  money, 
accrued  due  in  previous  years:  in  conse- 
quence, the  funds  were  insufficient  to  repair 
the  road.  Justices,  at  a  special  session  for 
the  highways,  made  an  order,  under  stet  4  A 
5  Vict  c.  59,  on  a  parish  to  contribute  to  the 
repair  of  the  part  of  the  turnpike  road  within 
that  parish.  On  i4>peal,  the  Sessions  quashed 
the  order,  subject  to  a  case,  in  which  it  was 
found  that,  if  the  payment  of  arrears  of 
interest  was  a  legal  appropriation  of  the 
funds,  the  order  of  the  justices  was  right,  but 
otherwise  not 

Held :  that  the  order  of  appropriation  in 
the  local  Act  was  not  altered  by  sUt  4  A  5 
Vict  e.  59;  and,  consequently,  that  the  pay- 
ment by  the  trustees  was  improper.  That 
the  justices  had  discretionary  power  to  make 
such  an  order,  if  expedient,  notwithstanding 
that  the  insufficiency  was  occasioned  by  the 
misappropriation  of  the  funds ;  but  that  the 
Quarter  Sessions  exercised  a  sound  discretion 
in  reviewing  their  decision,  and  quashing  the 
order  under  the  circumstances.  Jiegina  r. 
South  Skielda  Turnpike  HoacU,  Trutteet,  699 

2.  Effect  of  misappropriation,  699.    Ante^  1. 
8..  Payment  of  interest  under  stat  13  A  14 

Vict  e.  79,  s.  4,  699.    Ante,l. 

H 
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IZ.  Turnpike :  eontribntSons  from  parish. 
1.  From  diftriot  ander  Pnblio  Health  Aet 

Bj  a  local  and  personal  pablie  Act  (1  ib 
2  G.  4,  0.  liz.)y  W.,  a  hamlet  in  the  parish  of 
B.,  was  constitated  a  town,  bat  was  still  to 
eontinae  part  of  the  parish  of  B.,  and,  as 
fueh  party  was  to  be  charged  with  all  rates, 
tithes,  and  other  payments  as  before  the  Act 
Commissioners  were  appointed  for  the  gorem- 
ment  of  the  town ;  and  it  was  enacted  that» 
as  soon  as  any  street,  way,  Ac,  within  the 
town,  previously  repairable  by  the  snrreyor 
of  B.,  should  be  repaired  by  the  Commis- 
sioners, the  surreyor  of  B.,  so  long  as  it  was 
kept  repaired  by  the  Commissioners,  should 
pay  the  Commissioners  a  part  of  the  high- 
way rate  of  B.,  proportionate  to  the  part 
situate  in  W. 

By  another  local  and  personal  public  Aet 
{7  G.  4,  c.  X.),  trustees  were  appointed  for 
protecting  from  the  ovecflowing  of  the  sea, 
and  otherwise  improving  and  maintaining;, 
an  ancient  road  running  through  W.,  which, 
before  the  first-mentioned  Act,  was  repairable 
by  the  surveyor  of  B. ;  whether  ever  repaired 
by  the  Commissioners,  did  not  appear.  The 
trustees  had  the  power  to  take  tolls  upon  the 
road,  and  other  powers  ordinarily  given  to 
turnpike  road  trustees;  and  the  road  was 
called  in  the  Act  a  turnpike  road.  The 
trustees  were  also,  by  their  works,  to  protect 
from  the  sea  certain  lands  in  B.,  and  were  to 
receive  from  the  owners  a  fixed  sum  to  be 
levied  upon  them  by  rate.  The  Act  saved 
the  power  of  the  Commissioners,  except  that 
they  were  freed  from  the  expense  of  main- 
taining so  much  of  the  road  as  lay  within  W. 

Held :  (1)  That  the  trust  was  a  turnpike 
trust  within  the  meaning  of  stat.  4  A  5  Vict 
0.  59,  authorising  the  application  of  a  portion 
of  highway  rates  to  turnpike  roads. 

(2)  That  the  inhabiUnts  of  W.  were  not, 
by  the  Act  last  mentioned,  exempted  from 
the  liability  to  apply  the  highway  rate  to  the 
turnpike  road. 

W.  was  constituted  ^  district  within  The 
Public  Health  Act,  1848  (11  A  12  Vict  c 
63),  and  a  local  board  was  appointed.  The 
turnpike  trust  funds  being  insufficient  for  the 
repair  of  the  road,  justices,  under  stat  4  A  5 
Vict  &  59,  8.  1,  made  an  order  on  the  sur- 
reyor  of  B.  to  pay  to  the  trustees  a  portion 
of  the  highway  rate  of  B.  to  be  laid  out  in  the 
repair  of  a  part  of  the  road  situate  in  W. 

Held:  (3)  That,  as  by  sect  117  of  The 
Public  Health  Act,  1848,  The  Local  Board 
were  exclusively  the  surveyon  of  the  high- 
ways of  W.,  tiie  order  was  bad,  and  that 
The  Local  Board  might  be  ordered  to  con- 
tribute to  the  expense  ^f  the  turnpike  road 
within  W.,  by  a  hi||ll««!f!fWle  to  be  levied  by 
.  them  on  W.,  although^)  iiitdbr  sects.  80,  87, 
they  could  not  apply  the  district  rates  to  that 
porpoM,  and  although^  under  sect  08  (inter*  1 


preted  by  sect  2),  the  turnpike  road  was  not 
vested  in  them  or  under  their  management 
And  that  the  inhabitanto  of  B.  without  W. 
were  not  liable  to  tiie  application  of  their 
highway  rate  to  the  repair  of  the  turnpike 
road  within  W.  Regina  v.  Wortkimg  R^ad 
Trvateea,  989 

2.  Diecretionary  power  of  jnstteea  notwith- 
standing misappropriation  of  Innds^  699. 
Ante,  VnL  1. 

8.  Discretion  of  lessioni  on  appeal,  699. 
Ante,  VIIL  1. 

4.  What  is  a  turnpike  trait  within  stat  4  A 
6  Vict  c  59,  989.    Ante,  I. 

X.  Turnpike :  debt,  interest 

1.  Current  year's  interett  how  providod  for, 
599.    Ante,  VIIL  1. 

2.  Arrears  of  interest  how  regarded,  699. 
Ante,  VIIL  1. 

HOLDEB. 
Boni  fide,  683.    Bills,  IV. 

HUSBAND. 
Irremovability  of,  590.     Poor,  XL 

IDENTIFICATION. 
Production  of  deed  for,  430.    Dksd,  L  L 

ILLEGALITT. 

Illegal  oonsideration. 
Price  of  land  conveyed  for  illegal  ol^Jae^  €4X 

COYSNAXT. 

DfPOSSIBILITT. 
When  it  excnees. 

Acceptance  of  office  when  full  of  an  umpei^ 
249.    Elbctioh,  L  1. 

INDEBITATUS  COUNTS. 
Variation  from  forms,  650.  Accouar  Statd,  L 

INDBMNITT. 

L  Parol  contract  to  return  depodti  on  fhOare 
of  scheme,  307.    Cohtract,  L  1. 

IL  Effect  of  indemnification  clause  in  subseri* 
ber's  agreement,  307.    Cohtbact,  L  L 

INDICTMENT. 

L  Ainendment  of,  784.    AitHiioBgaT,  IL 

IL  Removal  by  certiorari,  647.    CxnioiAi^ 
IIL 

IIL  In  particular  inatancea. 
For  obstructing  a  navigation  942.     NfV 
Tklas^  L  1. 

IV.  BeO  lllO  OUMJMAL  Lail 
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INDUCEMENT. 

Deed  of  aubmission,  induoemeni  to  action  on 
•ward,  S3.    Accord,  L 

INNKEEPER. 
Dnt7  to  take  oare  of  gaeit'a  baggage,  144. 

hAOMEKT,  I. 

INSOLVENT  DEBTOR 
See  Dbbtor,  IL 

INSPECTION. 

L  Of  regitter  of  shareholden  by  creditor  of 
eompany,  784.    Compaht,  V.  1. 

IL  Under  Patent  Law  Amendment  Ao^  969. 
Patsht,  II.  2. 

INSPECTOR. 
Of  weights  and  measarea,  640.  CaxnoBAU,  IL 

INSTALMENT. 
Breach  by  non-payment  of,  83.    Accobd,  L 

INSTITUTION. 

literary  or  scientifle. 
Rateabmty.    Poos,  IIL 

INSURANCE. 
FniST :  Marine  Insurance. 
L  Time  policy. 

Notice  of  abandonment  after  expiraUon  of 
the  term,  180.     Post,  II. 

IL  Total  loss :  permanency. 

What  right  of  possession  after  captnre  and 
recapture  does  not  make  tho  loss  cease  to 
be  total. 

A  ship  was  insured  on  a  time  policy,  for 
a  year  ending  21st  April,  1852.  In  Decem- 
ber, 1851,  being  on  her  homeward  royage 
from  Valparaiso  to  Liverpool,  she  was  cap- 
tured by  pirates  in  the  Straits  of  Magellan  :  in 
January,  1852,  she  was  recaptured  by  an 
English  war  steamer;  and  a  prise  master 
took  the  command,  and  brought  her  to  Val- 
paraiso. Intelligence  of  all  these  facts 
reached  the  owners,  at  one  time,  about  the 
end  of  April,  1852;  and  they,  on  the  30th 
April,  1852,  gave  notice  of  abandonment  to 
the  underwriters,  stating  that  intelligence  had 
arrired  **  of  the  condemnation  at  Valparaiso" 
of  the  vessel  "  as  a  prise  to  Her  Migesty's 
steamer."  The  -  nnderwriters  refused  to 
accept 

The  vessel  was  sent  home  by  the  recap- 
tors  from  Valparaiso,  under  the  command 
of  a  prise  master,  with  instructions  to  pro- 
eeed  to  Liverpool,  and  obtain  an  adjudica- 
tion in  the  Court  of  Admiralty.  She  met 
with  bad  weather,  and  put  into  Fayal  on  the 


19th  August,  1852,  where  she  was  sold  by 
the  prize  master,  being  then  in  a  state  not 
Justifying  the  sale. 

In  December,  1852,  the  owners  commenced 
an  acUon  against  the  nnderwriters,  claiming 
for  a  total  loss.  Held:  that  they  were 
entitled  to  recover  as  for  a  total  loss,  there 
having  been  a  total  loss  by  the  piratical 
seixure,  in  the  first  instance,  and  the  owners 
not  having  afterwards,  up  to  the  time  of  the 
eommeneement  of  the  action,  had  either 
actual  possession  or  the  means  of  obtaining 
It:  and  it  being  immaterial  whether  there 
was  or  was  not  a  right  of  detainer  against 
the  owners. 

That  the  notice  of  abandonment  was  early 
enoujfh,  heiog  given  in  reasonable  time  after 
the  receipt  of  the  intelligence  of  the  loss. 

That  the  inaccurate  statement  of  the  vessel 
having  been  condemned  as  a  prize  at  Valpa- 
raiso did  not  vitiate  the  notice.  Dean  t. 
Somby,  180 

IIL  Loss  by  pirates. 

Recapture  and  sale  for  repairs,  effect  as  to 
loss  being*  total,  180.    Ante,  IL 

IV.  Recapture. 

When  the  loss  does  not  cease  to  be  total,  180. 
Ante,  IL 

V.  Notice  of  abandonment 

When  given  in  reasonable  time,  180.    Ante, 
IL 

3.  Inaccurate  statement  in,  as  to  condemna- 
tion, 180.    Ante,  IL 

Sjbcondlt  :  On  lives. 
VL  Recitals  in  policy. 

1.  Whether,  and  aa  against  whom,  an  eo- 
toppcL 

The  M.  Insurance  Company  executed  a 
deed  poll  which  was  a  life  policy  for  one  year 
on  the  life  of  0.  It  was  in  the  ordinary 
printed  form  of  such  policies,  and  commenced 
with  a  recital  that  the  assured  had  on  21st 
November  last  caused  to  be  delivered  into 
the  offlce  of  the  M.  a  declaration  in  writing, 
signed  by  them,  touching  the  age,  past  and 
present  health,  and  other  circumstances  re« 
lating  to  0.,  which  the  assured  had  agreed 
should  be  the  basis  of  the  contract  And 
there  was  the  usual  proviso  that  if  anything 
in  the  declaration  was  untrue  the  policy 
should  be  void.  In  an  action  on  this  policy 
the  M.  pleaded  that  the  declaration  was 
untrue. 

On  the  trial,  it  appeared  that  the  policy 
was  one  of  reassurance  by  the  B.  Company, 
who  had  several  years  before  insured  O.'s  life 
for  a  laiger  sum.  On  the  negotiation  for  the 
reassurance  all  the  papers  relating  to  the 
original  insurance  were  shown  to  the  M.  Tha 
M.  sent  to  the  B.  one  of  their  printed  forma 
for  Ik  proposal  for  insncanoe,  adapted  to  tlw 
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ease  of  an  original  Insarance,  harlog  many 
printed  qnestions  relating  to  the  health  of 
the  party,  with  blanki  for  the  answers,  and, 
below,  a  printed  declaration  by  the  person 
whose  life  was  to  be  insored  that  the  above 
statement  was  tme,  and  an  agreement  on  the 
part  of  the  persons  who  were  to  be  assured 
that  the  declaration  should  be  the  basis  of  the 
contract,  and  that  if  anything  therein  con- 
tained was  untrue  the  policy  shonld  be  void ; 
with  blanks  at  the  bottom  of  the  declaration 
for  the  signatures  of  Uie  person  whose  life 
was  to  be  insured,  and  of  those  in  whose 
fisyonr  the  insurance  was  to  be  made.  The 
BL  had  bracketed  together,  in  ink,  the  ques- 
tions relating  to  the  health  of  0.,  and  written 
^^for  these  particulars  see  B.  papers  attached." 
The  manager  of  the  B.  signed  under  this  his 
name,  and  returned  the  paper,  with  the  blanks 
for  the  signature  of  the  declaration  not  filled 
up.  The  B.  papers  were  those  relating  to  the 
original  insurance,  and  contained  a  declara- 
tion by  0.  as  to  his  then  state  of  health.  It 
was  now  admitted  that  this  declaration  was 
then  true,  but  that  the  state  of  O.'s  health 
had,  without  the  knowledge  of  either  the  M. 
or  the  B.,  changed,  and  the  declaration,  re- 
ferred to  the  state  of  health  at  the  time  the 
paper  was  sent  to  the  M.,  would  no  longer  be 
true.  After  this  paper  had  been  sent  in  the 
policy  was  executed,  and  sent  to  the  B.,  who 
received  and  kept  it  without  observation  on 
the  form  of  the  recitaL  Some  evidence  was, 
without  objection,  given  of  a  custom  in  re- 
assurances to  confine  the  declaration  to  the 
state  of  health  at  the  time  of  the  original 
insurance. 

The  learned  Judge  left  it  to  the  jury  to 
eonsider  all  the  circumstances,  and  say 
whether  it  was  intended  by  both  parties  that 
the  paper  should  be  imderstood  as  a  declara- 
tion as  to  O.'s  present  health.  The  jury  found 
for  the  plaintiff.  On  a  motion  for  a  new  trial 
the  Court  were  equally  divided. 

Erie,  J.,  held  that  the  terms  of  the  policy 
showed  that  the  contract  was  on  the  basis 
of  there  being  a  declaration  as  to  the  then 
state  of  O.'s  health,  and  that  the  assured 
seeking  to  enforce  it  could  not  aver  that  there 
was  no  such  declaration :  further,  that,  by 
acting  on  the  policy  containing  a  recital  that 
there  was  such  a  declaration,  the  assured  had 
concluded  themselves  from  denying  that 
there  was  suoh  a  declaration :  farther,  that 
the  evidence  of  usage  was  inadmissible :  and 
for  these  reasons  that  there  should  be  a  new 
trial. 

Wightman,  J.,  thought  that  the  assured, 
by  acting  on  the  policy  containing  the  recital, 
had  not  concluded  themselves  from  denying 
chat  there  was  such  a  declaration ;  but  that 
they  hud  made  such  weighty  evidence  against 
thenuelres  that  it  was  misdirection  not  to 
«rge  this  Ytry  stnmglj  to  the  juy.    And 


for  this  reason  he  held  that  there  should  b« 
a  new  trial.  « 

Coleridge,  J.,  thought  that  the  Bsme 
attached  to  the  paper  an  question  might  or 
might  not  be  a  signature  to  the  whole  paper, 
and  that  it  was  a  quesUon  for  the  joij 
whether  it  was  so  or  not :  that  this  question 
was  properly  left  to  the  Jury,  and  that,  if  it 
was  for  the  Court  to  construe  the  declaration, 
he  should  construe  it  in  the  same  way  as  the 
jury;  and  that,  the  evidence  of  custom  hnving 
been  admitted  without  objection,  it  was  no4 
material  to  consider  whether  it  was  admiasibto 
or  not:  and  that  the  reeital,  being  ooljbj 
the  defendants,  did  not  conclude  the  asaared. 
He  therefore  held  that  the  verdict  should 
stand. 

Lord  Campbell  C.  J.,  thought  that,  die 
writing  being  imperfect  and  ambigaoua,  so 
that  there  was  some  question  for  the  jury  oa 
it,  It  became  a  question  for  them  to  eonstrao 
the  whole ;  that,  if  the  intention  had  been  to 
represent  that  there  was  such  a  statement 
there  would  have  been  an  estoppel,  hot,  if 
there  was  no  such  intention,  the  defendants' 
recital  did  not  estop  the  other  side :  that  the 
evidence  of  custom  was  not  irrelevant:  and, 
supposing  it  to  be  a  question  for  the  Co«r^ 
that  the  conclusion  to  which  the  jury  had 
come  was  right  He  therefore  held  that  the 
verdict  should  stand. 

The  rule  dropped.  Fatter  v.  Mentor  Life 
Aeewrance  Company,  49 

2.  As  to  health,  in  *  policy  of  reasauraaM^ 
48.    Ante,  1. 

VU.  The  signed  declaration. 
Place  of  signature,  48.    Ante,  VL  1. 

VIII.  Warranty. 

As  to  health,  48.    Ante,  VL  1. 

IX.  Evidence. 

Custom  in  policies  of  the  parUcnlar  claa%  48. 
Ante,  VL  L 

Thirdly:  Against  fire. 

X.  Implied  warranties  by  the  assured. 

That  he  will  not  alter  the  premises  to  as  to 
increase  the  liability. 

By  a  policy  executed  in  London,  on  7th 
April,  1851,  premises  in  California  were  ia> 
sured  against  fire  for  a  year  from  1st  Febru- 
ary, 1851.  The  premises  were  described  in 
the  policy  as  "a  brick  building  used  as  a 
dwelling-house  and  store  (described  in  the 
paper  attached  to  this  policy)."  The  paper 
attached  gave  a  minute  description  of  a  two- 
storied  house,  with  what  purported  to  be  a 
certificate  that  the  description  was  aeeurats, 
signed  on  30th  October,  1860.  The  deserip- 
tion  was,  in  faet,  accurate  up  to  March,  1861 ; 
in  which  month  the  assured  altered  the  hoase 
by  adding  a  third  story.  This  was  nnkaowm 
in  London  whaa  the  policy  was  signed.    1r 
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JUDGMENT. 
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Hay,  1851,  the  hoose,  thus  altered,  was  de- 
stroyed by  fire.  In  an  action  on  the  policy, 
on  a  case  stating  the  above  facts : 

Held,  that  the  description  in  the  policy 
amounted  to  a  warranty  that  the  assured 
would  not,  during  the  term  insured,  volun- 
tarily do  anything  to  make  the  condition  of 
the  premises  vary  from  that  description,  so  as 
to  increase  the  liability  of  the  assurer :  that 
this  warranty  was  broken ;  and,  consequent- 
ly, that  the  plaintiffs  could  not  recover.  Sil- 
lem  V.  Thornton,  868 

XL  Alterations. 

By  adding  to  the  premises   insured,  868. 
Ante^  X. 

INTBNTION. 

As  to  the  effect  of  a  signatore,  48,  72.    IiriuB- 
AJtom,  VL  1. 

IKTERBST. 

L  In  a  eontract 

What  is:   disqualifloaUon  by,   530.      Cok- 
TRACT,  11. 

II.  On  money. 
1.  What  written  claim  snlBcient,  807.    Cok- 

TBACT,  1. 1. 
S.  Made  payable  by  coupons,  1,  87.    Bavk, 

II.  1. 


ni.  Foreign. 
Commission  to 
IXS8.  L  1. 


as  an  individual,  114.    Wn« 


INTEBMEKT. 


See  BuRiAU 


INTERPRETATION, 
lee  CoitSTBUCTioff. 

INVENTION. 
Kovelfty  how  disproved,  256.    Patkht,  L  1. 

IRREGULARITY. 

Waiver  by  eondnct,  368.    Fbikndlt  Socirtt, 
IV.  1. 

JUDGE. 

t.  At  nisi  prius  or  assixes. 

1.  Order  for  costs,  when  not  bad  for  not  as- 
certaining amount,  960.    Hiohwat,  IV.  2. 

2.  Distinction  between  Judge  of  oyer  and 
terminerand  Judge  at  nisi  prius,  960,  966. 
HlOBWAT,  IV.  2. 

).  When  functus  officio,  960, 969.  Hiqhwat, 

IV.  2. 
4.  What  expression  of  opinion  a  misdirection, 

48.    Imsuhaiick.  VI.  1. 


XL  At  Chambers :  bis  orders. 
Time  of  spplying  to  set  aside,  193.    Couxtt 
OOUBT,  II. 
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JUDGMENT. 
L  As  a  charge  on  land. 

1.  Effect  of  registration,  before  execution. 

Ejectment  for  lands  in  Middlesex.  On  m 
case  stated  it  appeared  that  A.,  being  pos- 
sessed of  a  term  for  ninety-nine  years  in  the 
lands,  conveyed  it  by  way  of  mortgage  to  the 
plaintiff  on  19th  June,  1852.  The  mortgage 
was  registered  in  Middlesex  on  28th  Jmte. 
Defendant,  on  5th  June,  1852,  obtained  m 
judgment  in  the  Queen's  Bench  against  A. 
On  the  same  day  the  Judgment  was  registered 
in  the  Common  Pleas :  it  never  was  registered 
,  in  Middlesex.  On  8th  September,  1852,  aa 
elegit  issued ;  and  the  lands  were  delivered 
to  defendant 

Held :  that  the  Judgment  was  a  charge  on 
lands  in  general,  under  stat.  1  A  2  Vict  e. 
110,  s.  13,  from  the  time  it  was  registered  in 
the  Common  Pleas,  but  that,  by  stat  2  A  3 
Vict  c  11,  s.  5,  it  had  no  other  effect  sgainst 
a  bon&  fide  purchaser,  for  value  and  without 
notice,  than  a  docketed  Judgment  before  stai 
1  A  2  Vict  c.  110.  That  a  docketed  Jndg. 
ment  would  not,  before  that  Act,  have  bound 
a  term  for  yeai^  until  execution ;  and  conse- 
quently that  the  plaintiff,  being  a  boni  fida 
purchaser  of  this  term  of  years  before  the  ex- 
ecution, was  entitled  to  the  lands  as  against 
the  defendant,  the  Judgment-creditor. 

Held  also  that,  these  lands  being  in  Mid- 
dlesex, the  Judgment,  though  registered  in 
the  Common  Pleas,  did  not  bind  the  lands  till 
a  memorial  was  registered  in  Middlesex  un- 
der stat  7  Ann.  c.  20,  s.  18. 

For  both  reasons  plaintiff  had  Judgment 
Wettbrook  v.  Por(«r,  737 

2.  Necessity  for  registration  of  memorial  la 
register  county,  737.     Ante,  1. 

IL  As  a  charge  on  stock. 

Against  a  previous  charge  of  which  no  notion 
has  been  given  to  the  trustees. 

A.,  an  attorney,  employed  by  B.  to  invest 
money,  lent  it  to  C.  on  an  agreement,  by 
which  C,  as  a  security,  charged  his  interest 
in  6000/.  consols,  standing  in  the  names  of 
trustees  in  trust  for  C.  A.  neglected  to  giva 
notice  to  the  tni9tees.  A  Judgment-creditor 
of  C,  subsequvntly  to  this  loan,  obtained  a 
charging  order  under  stat  1  A  2  Vict  c.  110, 
s.  14,  notice  of  which  was  given  to  the 
trustees.  C.  obtained  the  benefit  of  the  in- 
solvent Act  B.  brought  an  action  against 
A.  for  negligence :  on  the  trial,  the  Judge 
directed  the  Jury,  in  estimating  the  damages, 
to  consider  that,  as  no  notice  had  been  give^ 
to  C's  trustees  of  the  charge  in  favour  of  B.» 

h2 
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LANDLORD  AND  TENANT. 


the  ralMeqaent  charge  ereated  by  the  Jvdge'i 
order  had  priority  orer  it 

On  a  role  for  a  new  trial : 

Held,  by  Lord  Campbell,  C.  J.,  Wight- 
man,  J.,  and  Crompton,  J.,  that  the  direction 
wai  correct,  and  that  the  Judgment-creditor 
bad  the  same  rights  an  a  snbseqaent  enonm- 
branoer  without  notice,  and  was,  therefore,  to 
be  preferred  in  equity  to  A. 

Brie,  J.,  dissenUente,  and  holding  that  the 
jadgment-ereditor  had  only  those  remedies 
which  affected  wha^  at  the  time  of  the 
charging  order,  remained  the  property  of 
the  Judgment-debtor.     W«at§  r.  Pcrter,   743 

IIL  Judgment  rolL 
Practice  on  eiTor  in  Parilam«nt»  731.  Ebbob, 

L 

IV.  Foreign. 

RscoTcred  by  assignee  of  the  debt  sued  for, 
238.    Dbbt. 

JUDGMENT  AS  IN  CASE  OF  A  NONSUIT. 

Proceedings  substituted  under  Common  Law 
Procedure  Act)  987.    Pbocbdubb,  L 

JU&ISDICTION. 

I.  Showing  Juiidiction  on  tlie  Ibeo  of  proeeed- 
ings. 

On  certifleate  for  dirersion  of  highway,  477. 
Cbbtificatb,  L  1. 

IL  n^beas  corpus  for  want  of. 

Jurisdiction  may  be  negatiTod  by  afidaTl^ 
607.    CoBYicnoH,  L 

nL  In  particnlar  instances. 

1.  Appellate   Jurisdiction  of  setsions,  477. 

Cbbtificatb,  L  1. 

X  Of  compensation  Jni^,  443.    Coxfbbba- 
noR^  L 

JURY. 

I.  Effect  of  their  finding   either   way,    540. 
Cabbibb. 

IL  Question  for. 

1.  As  to  the  eflbet  of  signature,  48.    Ib- 
■UBAXOB,  VL  L 

1.  Title  not  a  question  for  eomponsation  Jury, 

443.     COIIFBBIATIOH,  L 

JUSTICE  OF  THE  PEACE. 

I.  Jurisdiction  in  particular  oases. 
To  reinstate  member  of  Friendly  Society, 
368.    Fbibholt  Socibtt,  IV.  1. 

IL  Proceedings  in  particular  cases. 

1.  Certificate  for  diversion  of  highway,  477. 
Cbbtificatb,  L  1. 

1  Direction     of     yiaiting     Justloes,    768. 
Coubtt,  L 

m.  Visiting  Juiticei. 


Their  direction  to  treasurer  to  pay  expense^ 
763.    Coubtt,  L 

IV.  Order  in  lieu  of  a  mandamus. 

What  facts  to  be  shown  on  applying  for  the 
rule. 

The  ratepayers  of  a  district  of  a  parish 
adopted  so  much  of  the  proTisions  of  staL  3 
A  4  W.  4,  c  00,  as  relate  to  lighting,  ordered 
a  certain  sum  to  be  raised  for  the  succeeding 
year,  and  elected  inspectors ;  and  a  treasurer 
was  appointed.  The  inspectors,  in  the  eoon« 
of  the  year,  called  upon  the  orerseers  of  the 
parish  to  collect  and  lery,  and  pay  to  the 
treasurer,  a  part  of  this  sum.  The  overseers 
not  having  obeyed,  a  summons  was  taken 
out,  reciting  an  information  that  they  had 
neglected  to  pay  to  the  treasurer  the  amount 
of  the  order  made  on  them  by  the  inspeeton 
in  pursuance  of  the  statute,  and  requiring  them 
to  appear  to  answer  the  information,  and  bo 
dealt  with  according  to  law.  They  appeared, 
and  made  their  defence  against  the  com- 
plaint,  which  was  supported  on  behalf  of  Uio 
inspectors ;  when  the  Justices  refused  to  issno 
a  warrant  of  distress  on  the  overseers  in  pur- 
suance of  sect  38,  though  they  were  re- 
quested,  on  the  part  of  the  inspectors,  so  to 
do. 

A  rule  was  obtained,  under  stat.  11  4  11 
Viet  c.  44,  s.  5,  calling  on  the  JnsUeee  and 
overseers  to  show  cause  why  the  Justiceo 
should  not  issue  such  warrant  The  aflidavit 
on  which  the  rule  was  granted  showed  the 
above  facts,  but  did  not  show  whether  any  or 
what  evidence  was  given  before  the  jnstieea 
at  the  hearing,  or  what  the  defence  wat. 

The  orerseers  having  made  no  alBdaTift  in 
answer,  but  opposing  the  rule  on  the  groanA 
that  it  did  not  appear  that  any  facts  had  becQ 
laid  before  the  Justices  making  it  inevmbeat 
on  them  to  issue  their  warrant  this  Court 
made  the  rule  absolute,  with  costs  to  be  paid 
by  the  overseers.    Regina  t.  DetertU,      371 

V.  Action  against 

Notice  must  showwhich  section  the  oomplaial 
is  under,  734.    Actioh,  IIL  L 

KNOWLEDGE. 

When  essential  in  action  for  iigury  from  iinsw 
worthiness,  402.    Actioh,  L  1. 

LADING. 
BUI  of  Lading.    Bill  of  Ladibo. 

LAND. 
niegality  of  disposal  by  lottery,  641    Cotb- 

HABT. 

LANDLORD  AND  TENANT 
L  Rights  of  tenant 
ProteoUoB  against  iU-coBftroetod  wtmn  m 


LANDLORD  AND  TENANT. 


MANDAMUS. 
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adjacent  propertj  of  the  laadlord,  128. 
Draikaqk. 

IL  Bale  of  farm  prodaee. 
Prohibition  of  ate  by  purohaeer  otherwiie 
than  eeller  oonld  bare  need  it^ 

Sect  11  of  the  Act  «To  regnlate  the  eale 
of  farming  stock  taken  in  execution,"  56  G. 
i,  0.  50,  enacts  that  no  assignee  of  any  bank- 
rapt  or  insolvent  debtor's  estate,  or  under  any 
bill  of  sale,  nor  any  purchaser  of  the  goods, 
chattels,  stock,  or  crop  of  any  person  em- 
ployed in  husbandry,  on  lands  let  to  farm, 
thsJl  use  or  dispose  of  any  produce  of  such 
land  in  any  other  manner,  and  for  any  other 
purpose,  than  such  bankrupt,  insolyent^  or 
other  person  to  employed  in  husbandry, 
ought  to  hare  used  or  disposed  of  the  same 
if  there  had  been  no  bankraptcy,  assign- 
ment, or  sale  made. 

Held:  that  this  prohibition  as  to  pur- 
ehasen  is  not  oonflned  to  purchasers  nnder 
an  execution.     Wilwtot  r,  So9€,  563 

nL  See  also  Lrasb. 

LAin)S  CLAUSES  CONSOLIDATION  ACT. 
Compensation.    CovpursAnoii; 

LBA8B. 
L  Generally. 

1.  Rent  reserved,  how  far  evidenoe  of  annual 
value,  491.    Poos,  V.  1 

S.  When  bound  by  Judgment;  regiftntioB, 
787.    JjmQKMKT,  L  1. 

XL  Title  to  leaseholds. 
Conclusiveness    of   probate^   S99.    Counr 

COUBT,  L  1. 

LIES. 
I.  Bstato.* 

1.  Special  ocenpaoey,  918.    Dmmm,  lY. 

1  Devise  of.    J>mn»m,  UL,  TV. 
IL  Life  inswanee.    JnvuAxom,  VL,  IZ. 

LIGHTING  AND  WATCHING. 

Adoption  of  the  stat  8  A  4  W.  4,  e.  90. 

L  What  ehnrehwardens  are  to  give  the  notiea 
of  meeting,  088.    CHVBOHifAuinv,  IL 

XL  Consequence  of  acting  on  adoption  at  meet- 
ing  improperly  convened,  j688.      Chubch- 

WABDBM,  II. 

in.  Regularity  of  proceedings,  871    Juitiob 
or  nu  Pbacb,  IV. 

LIMITATION, 
r  Of  aotioBi:  stat,  9  G.  4»  o.  H  a.  1. 
Delivery  of  negotiable  security  on  aoeoont 

Where  a  bill  of  exchange  has  once  been  so 
Mivered  inpayment  ob  aeoonnt  of  a  debt  aa 


to  raise  an  implication  of  a  promise  to  pa> 
the  balance,  the  Statute  of  Limitations  is  an- 
swered,  as  firom  the  time  of  such  deliveiy, 
whatever  afterwards  becomes  of  the  bill ;  the 
promise  implied  from  such  delivery  not  being, 
within  the  meaning  of  stat.  9  O.  4,  c.  14,  s.  1, 
"an  acknowledgment  or  promise  by  words 
only,"  and  the  word  "payment"  in  the  pro- 
viso in  that  section  being  used  in  the  popular 
sense,  so  as  to  include  a  giving  and  taking  of 
a  negotiable  instrument  on  account  of  a  debt, 
as  well  as  a  giving  and  toking  of  it  in  satis- 
faction  of  the  debt  Tumey  v.  JDodweU,  130 
n.  Of  estates.    Dbyiib. 

LOAN. 

Distinguished  from  a  purchase  of  the  security, 
1.    Bahk,  IL  L 

LODGINGS. 

Responsibility  for  care  of  lodger's  baggage, 
144.    Bailkbbt,  L 

LONDON. 

Companies  of  the  city. 

Mercers'  Company:  charter,  election  of  war- 
dens, 877.    CoBPOBATioji,  L  L 

LOSS. 
Total,  180.    IvsuBAvcB,  IL 

LOTTERY. 
For  disposal  of  land,  042.    CoYxvAirr. 

MAJORITY. 

Where  votes  are  thrown  away,  349.   BiAcmoM» 
LI. 

MALICl. 

I.  Necessity  of  alleging  in  notioe  of  aotion, 
784.    Aonov,  IIL  L 

n.  Malicious  aneit^  929.    Abbbit,  L  1. 

MANDAMUS. 
L  When  the  proper  remedy. 

1.  To  enforce  payment  of  oosts  of  highway 
prosecution,  890.    Hiqhwat,  IV.  1. 

2.  To  permit  creditor  to  inspect  register  of 
shareholders,  784.    Coxpabt,  V.  1. 

n.  When  it  lief  or  doea  not  lie. 

1.  What  not  a  reftisal  to  aet»  477.  CBBim- 
OATB,  L  1. 

2.  Not  to  proeeed  to  an  election  on  the 
ground  that  good  votes  have  been  rejeeted» 
which  would  not  have  altered  the  resnlty 
718.    Chubchwabdbii,  L 

nL  Writ 

Misnomer:  amendment     Btgima  y,  Jkr^ 
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MARINB. 


MORTGAGE. 


lY.  Order  in  lieu  of  »  nuadAmoi.    Juinos  ov 
■  mi  Paaob,  IV. 

MARINB. 
Irremoyability  of,  596.    Poob,  XL 

MARIKB  mSUBANCB. 
8«o  LnuRAKCB,  L,  Y. 

MASTER  AND  SERVANT. 

I.  Reiponiibilitj  of  niMter  for  aeti  of  lerraDt. 
Negligenee   of  lerrant,  of  boMding-hoote 
keeper,  144.    BAiiMwrn,  L 

XL  Contraet  for  wsges. 

Promise  to  pay  inoreated  wages,  when  roid 
for  want  of  eonsiderationi  659.  Covnucr, 
IV.  1. 

IIL  Obligation  of  oontraet 
When  not  aflTected  bj  desertion  of  feUow- 
seryan%  559.    Contract,  IV.  1. 

IV.  Sammary  oonviotion. 

1.  Conyietion  and  warrant  of  eommittd  in 
different  instruments,  607.    Cortiotiom,  L 

S.  Negatiriug  jurisdietion  by  afidaTit,  607. 
Conviction,  I. 

V.  Relation  of  seaman  and  shipowner.    Ship- 
Fuo,  VL 

MAXIMS. 

I.  Utile  per  inutile  non  ritiator,  1.  Bank,  IL  1. 
3.  Ut  res  magit  raleat  qnam  pereat,  I.    Baxc, 
ILL 

3.  Semper  prsesumitor  omnia  ritd  esse  aota, 
114.    WiTHsas,  L  1. 

4.  Against  derogation  from  a  party's  own  grant, 
128.    Drainaob. 

6.  Nemo  tenetnr  ad  impoasifaUe,  249.  Election, 
LL 

6.  In  contraotibns  taeiti  yeninnt  ea  qus»  8«nt 
moris  et  consuetudinis,  703.    Custom,  L 

7.  Semper  pnesumitur  pro  negante,  722.  Costs, 
IIL 

8.  Nemo  debet  bis  yexari  pro  un&  et  e&dem 
causa,  942.    Nsw  Tbial,  I.  L 

MAYOR. 
See  Municipal  Corporation. 

MEASITREL 

L  Penalty  on  selling  by  unautborited  mea- 
sures.   Local  measure  designating  a  given 
'  weight 

Stat  5  4  6  W.  4,  0.  63,  8.  6,  abolishes  all 
local  or  customary  measures,  and  imposes  a 
penalty  on  every  person  who  shall  sell  by  any 
denomination  or  measure  other  than  one  of 
the  imperial  measures^  or  some  mnltipla  or 
aliquot  part  thexeoC 


Held  that  this  applies  only  to  sale  by  mea 
sure  of  capacity,  and  not  to  sale  by  waight 
estimated  in  pounds. 

And  that  therefore  it  does  not  extend  to 
sale  by  any  local  term  designating  a  girea 
number  of  pounds  weight  As  to  salo  of 
wheat  by  Welsh  hobbett,  it  appearing  by  eri- 
denee  that  this  designated  168  Um.  weigkt, 
and  that  a  sale  by  hobbett  entitled  tho  par- 
chaser  to  so  many  pounds  of  wheat  Hmgima 
T.  Humphreys,  954 

IL  Appointment  of  inspeeton    See  WsiOBn 
AND  Mrasurri. 

MEDICINE. 
Supply  on  board  ship»  402.    Acnoi^  L  1. 

MBETma. 

Consequenoos  of  its  being  improperly  coorvned* 
688.    Churchwardkn,  II. 


Page  546. 


MEMORANDUM. 


MEMORIAL. 


Of  Judgment  in  register  county,  737.    JuiM- 
MRNT,  L  1. 

MERCHANT. 
Commission  Merchant,  283.    AaRsr,  L 

MERGER. 
Of  parol  contract  in  deed,  307.    Contract,  L  L 

MIDDLESEX. 
Registration  in,  787.    Judohknt,  L  L 

MISDIRECTION. 

Remedy. 
In  criminal  prosecutioiis,  942.    Nrw  Trial, 
LL 


iL 


MISJOINDER. 
Amendment  at  what  stage,  398.  A 

MISNOBfER. 

Amendment  of,  in  writ  of  Mandamna.    Hiyiea 
y.  Derbykire,  Ac.,  Bailw]^,  788. 

MISTAKK 

Of  fact 
In  notice  of  abandonment,  180.   iNsnmASCiy 

n. 

MORTGAGE. 

L  When  it  prevails  against  prior  Jadg— ^ 

737,  L  1.    JunoMRNT. 
IL  Of  equitable  interest  in  steek.    Neussilj 

of  Botioe  to  trastee%  743.    Jco«aiBTy  IL 


MUNICIPAL  CORPORATION. 


NEW  TRIAL. 
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MUNICIPAL  CORPORATION. 

I.  Eleetion  of  ooaDcillon. 

I.  IneligibiUtj  of  an  aldonnan,  249.  Elbc- 
nov,  I.  1. 

S.  Throwing  away  votes  on  ineligible  candi- 
date, 249.    Elbctiov,  I.  1. 

3.  Notice  of  election  to  person  elected,  how 
ahown  in  special  verdict,  249.  Elkctiok, 
LI. 

4.  Acceptance  in  five  days  excused  by  office 
being  fall  of  an  usurper,  249.  Elbctiok, 
LI. 

5.  New  eleetion  when  not  neeeseary  on  an 
ouster  by  quo  warranto,  249.  ELionov, 
LL 

IL  Mayor. 
Effect  of  disqualification  as  alderman,  630. 

COXTRACT,  XL 

IIL  Alderman. 

1.  Ineligibility  as  eouncillor,  249.  Blbctzon, 
LI. 

2.  Disqualifying  interest  in  eontraoty  630. 

COXTRACT,  IL 

IV.  Disqualifying  intaresl  in  eontraeta. 

1.  Sale  of  materials  to  a  eontraotor,  when 
not,  630.    CoirrRACT,  IL 

2.  What  not,  as  being  a  security  for  money 
only,  630.    CoMTaAcr,  IL 

8.  Effect  of  contract  with  the  oorporatioB  in 
its  capacity  of  local  Board  of  Health,  630. 

COMTRACT,  IL 

4.  Effect  of  contract  as  alderman  on  qualifi- 
cation as  mayor,  630.     CoirrRAcr,  IL 

V.  It<  capacity  as  local  Board  of  Health. 
Alderman  interested  in  contracts^  630.    Con- 
tract, n. 

TL  Ofllcers :  surety  bonds. 

Effect  of  statutory  change  in  tenure  of  oflioe, 
663.    Sdrrtt. 

VIL  Treafurer. 
Change  in  tenure  of  oflio^  663.    Bvunr, 

VnL  Penalties. 

For  acting  as  Mayor  whilst  interested  in  con- 
tract, 630.     COMTRACT,  IL 

NAVIGATION, 

L  Indictment  for  obstruction. 

1.  Whether  it  is  in  substance  a  proceeding  to 
try  a  civil  right,  942.    New  Trial,  L  1. 

2.  Effect  of  the  obstruction  being  very  insig- 
nificant, 942.    Nbw  Trial,  L  1. 

3.  Misdirection  and  its  remedies,  942.  Niw 
Trial,  L  I. 

IL  6ee  also  Shippixo. 


NEGLIGENCE. 

Of  servant  of    boarding-house    keeper,    144. 
Bailment,  L 

NEIGHBOUR. 

Righta  of,  in  respect  of  nuisance^  128.    Drain- 
age. 

NEWS  ROOM. 

RateabUity,  416.    Poor,  IIL  1. 

NEW  TRIAL. 
L  In  criminal  ease*. 

1.  After  a  verdict  of  acquittal,  under  what 
'  circumstances. 

Where  a  prosecution,  though  criminal  In 
form,  is  in  substance  merely  a  proceeding  for 
trying  a  civil  right,  the  Court,  after  an  ac- 
quittal, will  grant  a  new  trial  for  misdirec- 
tion or  a  verdict  contrary  to  the  evidence, 
and  will  not  restrain  itself  to  correcting  the 
miscarriage  by  merely  suspending  the  judg- 
ment 

Quar^  Whether  an  indictment  for  obstruct- 
ing a  navigation  by  erecting  a  wall  be  within 
this  rule? 

Per  Lord  Campbell,  C.  J.,  and  §embU  per 
Crompton,  J.,  it  is  not 

Per  Coleridge,  J.,  •embU  that  it  is;  but 
that  in  cases  within  the  rule  the  misdirection 
or  finding  against  evidence  must,  to  justify 
granting  a  new  trial,  be  more  palpable  than 
is  requisite  in  proceedings  whioh  are  civil 
in  form. 

The  Judge,  on  the  trial  of  such  an  indict- 
ment, asked  the  jury  whether  they  thought 
the  erection  would  prove  "a  material  nui- 
sance," in  which  case  they  were  to  find  a 
verdict  of  Guilty ;  but  told  them  that,  if  they 
thought  the  *<  nuisance"  was  so  slight,  rare, 
and  uncertain  that  the  defendant  ought  not 
to  be  made  criminally  liable  for  it,  they 
should  acquit  him :  and  the  jury  saying  that 
they,  considered  the  erection,  *' although  a 
nuisance,  was  not  suificiently  so  to  render 
the  defendant  criminally  liable,"  he  directed 
an  aequittaL  On  motion  for  a  new  trial  foi^ 
misdirection : 

Held,  by  Coleridge  and  Crompton,  Js.,  and 
$€mbl€  per  Lord  Campbell,  0.  J.,  that  the 
charge  was  to  be  understood  as  meaning,  not 
that  a  party  may  legally  commit  a  small 
nuisance,  but  that  an  obstruction  might  be 
so  insignificant  as  not  to  constitute  a  nuisance; 
and  that  the  jury  must  be  understood  as  find- 
ing that  the  obstruction  in  question  was  so 
insignificant  And  that  therefore  there  was 
not  a  misdirection  warranting  a  new  trial. 
Xtgina  v.  Butaell,  042 

2.  After  acquittal  on  indictment  for  non-repair 
of  a  highway.    Hwffina  v.  Cfrieklade,  947^  n 
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NISIFBIUS. 


PARLIAMENT. 


IL  In  eiySl  cftMi. 
When  Court  equally  dirided  on  mle,  722. 
Costs,  IIL 

ilL  Cof  ts. 

AUowanee  for  l^artj  witneo,  remnlning  in 
this  Gonntry,  902.    Costs,  II.  L 

NISI  PRIUS. 

Judge's  order  for  costs  of  highway  proseention, 
960.    HiaBW^r,  IV.  2. 

KOMINBE. 
Svbstitntlon  of,  $07.    Cohtbaot,  1. 1. 

NOTB. 
PMmissory.    Bixj.8  or  BzoHAH«n  ahd  Pbo- 

MISSOBT  NOTBS. 

NOTICB. 

I.  Knowledge  hy. 

1.  Porehaser  for  ralue  without  aotioey  787. 

JODOXIXT,  L  1. 

2.  How  shown  in  a  speeial  Terdiei^  249. 
Blbctiok,  L  1. 

II.  In  particular  instances. 

1.  Of  action.    Aonoff,  III. 

3.  Of  business  to  be  brought  forward  at  ses- 
sions, 768.    CovxTT,  L 

3.  Defendant's  twenty  days'  notice  to  proceed 
to  trial,  987.    Phooidubb,  L 

4.  Limiting  carrier's  responsibility,  M9«  Cab- 
bibb. 

UL  To  trustees. 
Of  charge  on  stock,  743.    Judqmbbt,  IL 

lY.  MUtakes  in. 

1.  Mistaken  statement  of  condemnation  in 
notice  of  abandonment,  180.  Ibsvbaxci, 
IL 

2.  Consequence  of  its  being  giren  by  wrong 
officers,  688.    Cbubobwabdbv,  IL 

* 

NOVELTY. 
Of  iuTention,  266.    Patbbt,  L  1. 

NUISANCB. 

L  By  obstruction. 
Bffect  of  the  obstraction  being  rery  insignlfl- 
cant,  942.    New  Tbxal»  L  1. 

n.  Indictment  for. 

1.  When,  it  is  in  substance  a  proceeding  to 
try  a  ciyil  right,  942.    New  Trial,  L  1. 

2.  Misdirection  and  its  remedies,  942.  Nbw 
Trial,  L  1. 

in   Pi;^rate :  adjacent  tenements. 

1.  lU-oonstmcted  sewer  on  adjacent  land  of 
same  landlord,  128.    Dbaixaqb. 


2L  Continuing  an  ilUconstnietad  sewer  after 
lease  of  adjacent  tenement,  128.  I>baixa«b. 


OBSTRUCTION. 

When  too  inrngnificant  to  be  a 
Nbw  Tbial,  L  1. 


BBiaaBos^  942. 


OCCUPANT. 
Special  oeenpant,  918.    Dbtisb,  IV. 

OCCUPATION. 

L  Beneflcial,  386,  346.    Poob,  IV.  1,  2. 

IL  For  purposes  of  science  ezdusiTely,  793 
Poob,  IIL  2. 

OFFIC& 
L  Tenure. 

How  far  surety  bonds  are  affected  by  abaagt 
in  tenure,  663.    Subbtt. 

IL  Bleetion.    Elbctiob. 

IIL  Acceptance,  249.    Blictioh,  L  L 

OFFICEB. 

L  In  particular  instaneee. 
T^Msurer  of  borough,  663.    Svbbtt. 

IL  Sureties  for  officers,  653.    Subbtt. 

OBBBR. 
L  Of  Judge  at  ehamben.    Jqimb,  IL 
IL  Of  Justices. 

L  Showing  Jurisdiction  la  faee,  477.    Cbb> 
TnnoATB,  L  1. 

2.  Bffect  of  finding  £sct   ineoneedy,  637. 
Poor,  XIII.  1. 

3.  BireotioB  by  Tisiting  Jnstaeei^  763.    Coubo 

TT,  L 

III.  For  psyment  of  costs. 

When  not  bad  for  not  ascertaining  amoBB^ 
960.    HiOBWAT,  rv.  2. 

IV.  Charging  order,  743.    Judgmbbt,  IL 

V.  In  lieu  of  a  mandamus,  372.    JvvncB  or 
THB  Pbaoi,  IV. 

OUSTER. 
Effect  of,  249.    Elbctiok,  L  1. 

PARENT  Am>  CHILD. 
RemoTability,  596.    Poob,  XL 

PARISH. 

Eridence  of  a  district  being  a  reputed  parish, 
or  one  parish  with  two  churches,  906.  Poo^ 
LL 

PARLIAMENT. 

Error  in:  practice  as  to  judgment-roU,  731. 
Bbbob,L 


PAMJAMENTART  CONTRACT. 


PATENT. 
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PARLIAMENTART  CONTRACT. 
Page  S07.    Contbact,  1. 1. 

PAROL. 

Diicharge  after  breaoh  of  award  under  rabmis- 
aion  by  deed,  83.    Accord.  L 

PARTNER. 

L  Liability  on  promiBiory  notes  of  the  firm,  1. 
Bamk,  IX.  1. 

IL  See  BaHx.    CoxPAinr. 

PASTURE. 
Common  of,  859.    Cobokbr. 

PATENT. 

L  Novelty  of  the  inyention. 
1.  How  diaproved:  prerioas  aeer. 

To  a  declaration  for  infringement  of  a  pa- 
tent, the  defendant  pleaded  that  the  invention 
wa«  not  new,  bat  had  been  publiolj  and 
generally  practised  and  nsed  in  England  be- 
fore the  date  of  the  patent. 

It  was  proved  that,  before  the  date  of  the 
patent,  five  different  persons  had  used  the 
process  independently,  three  of  them  without 
eonoealment,  and  all  Ave  had  publicly  and 
generally  sold,  for  their  own  profit,  the  article 
thereby  produced.  It  did  not  appear  that 
there  had  been  any  other  pnblioation  of  the 
invention.  Held  that,  upon  this  evidenoe, 
the  plea  was  proved. 

Semble,  per  Erie,  J.,  that  the  plea  would 
have  been  proved  by  evidence  that,  before 
the  date  of  the  patent,  any  one  person  had, 
for  his  own  profit,  produced  the  article  by  the 
prooess,  and  sold  it  publicly  and  generally, 
though  he  had  used  the  process  secretly, 
and  concealed  its  nature.    Swih  v.  Smith, 

256 

S.  Effect  of  concealment  in  the  previous  user, 
256.    Ante,  I. 

IL  Account 

1.  Retrospective,  at  what  stage  of  the  pro- 
eeedings. 

Pending  an  action  for  infringement  of  a 
patent  for  an  invention,  plaintiff  obtained, 
under  The  Patent  Law  Amendment  Act, 
1852,  a  rule  Ni^i  that  defendant  should  ren- 
der on  oath  an  account  of  the  sale  of  the 
articles  (alleged  to  be  pirated)  sold  before  the 
action,  and  of  the  profit  made  therefrom :  and 
keep  an  account  of  the  articles  to  be  sold  and 
of  the  profits  therefrom:  and  that  plaintiff 
might  inspect  the  defendant's  books.  The 
rule  was  drawn  up  on  an  affidavit  that  plain- 
tiff had  the  paten t»  and  that  defendant  had 
infringed  it,  after  notice.   Caiise  being  shown, 

Held  :  tfaat  no  retrospective  account  of  pro- 
fits made  by  sales  before  the  action  ought  to 
be  ordered  before  final  judgment    And  that 


the  inspection  mentioned  in  seet  42  of  The 
Patent  Law  Amendment  Act,  1852,  was  an 
inspection  of  the  articles,  and  not  of  tha 
books.  And  so  much  of  the  rule  was  dis- 
f  charged. 

Bat,  held  that  the  Court  had  Jurisdiction 
to  order  an  account  to  be  kept  in  future, 
thoagh  no  injunction  was  asked  for,  it  ap. 
peering  that  there  was  a  primi  facie  case  of 
infringement :  and  the  Court  ordered  that  the 
rule  should  be  absolute  for  such  an  account, 
on  condition  that  plaintiff  elected  not  to 
claim  damages  at  the  trial,  and  undertook,  if 
he  fkiled  in  the  action,  to  pay  defendant  the 
expense  of  keeping  the  account  so  ordered. 
Vidi  V.  Smith,  969 

2.  Not  of  profits  before  action,  after  verdict 
for  damages. 

In  an  action  for  the  infringement  of  a 
patent,  plaintiff  obtained  a  verdict  for  40*. 
damages.  Afterwards  he  obtained  a  rul^, 
absolute  in  the  first  instance,  ordering  de- 
fendant to  render  an  account  of  all  the  arti- 
eles  which  he  bad  before  and  since  the  com- 
mencement  of  the  action  made  or  sold  in 
breach  of  plaintiff's  patent,  and  pay  to  plain- 
tiff  the  moneys  received  for  such  articles.  A 
rule  Nisi  was  obtained,  on  part  of  the  de- 
fendant, to  discharge  this  rule.  By  the  affi- 
'  davits  \^  appeared  that  defendant  had  made 
profits  by  the  sale  of  the  pirated  articles  sinea 
the  eommenoement  of  the  action;  but  that 
he  had  diseontinued  the  manufacture  since 
the  verdict  and  before  the  plaintiff's  rule  was 
obtained.  And  it  appeared  that,  shortly  after 
the  action  commenced,  plaintiff's  attorney 
had  told  the  other  side  that  plaintiff  would 
take  only  nominal  damages,  and  would,  if 
necessary,  file  a  bill  in  equity  to  obtain  an 
account  of  the  profits. 

Held :  that  the  action  was  still  pending^  so 
as  to  give  this  Court  jurisdiction  under  The 
Patent  Law  Amendment  Act,  1852,  sect  42. 

Held  also  that,  there  having  been  a  verdict 
with  damages,  and  there  being  no  continuing 
piracy  such  as  would  give  groand  for  an  in- 
junction, no  account  of  the  profite  before 
action  could  be  ordered :  but,  held  that  the 
defendant  might  be  considered  a  trustee  for 
the  plaintiff  of  those  profite  which  he  had 
made,  pending  the  action,  after  notice  that 
plaintiff  required  tbem ;  and  that  an  account 
of  those  profite  might  be  ordered. 

Rule  moulded  accordingly.  BoUand  T. 
Fox,  977 

8.  Prospective,  pendente  lite,  on  what  terms^ 

969.    Ante,  1. 
4.  Of  profite  pendente  lite,  977.    Ante,  2. 
IIL  Inspection  under  Patent  Law,  of  artielei^ 
not  of  books,  969.    Ante,  IL  1. 

IV.  Notice. 

That  plaintiff  will  require  account  of  pnAli^ 
977.    ABte,IL2. 
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PATM£NT. 

I.  Cknenllj. 
1.  The  popaUr  meaning  disUngnisbed  from 
payment  in  satisfaction,  136.    LnriTATioir. 

3.  Part  payment  by  bill,  136.    LmiTATioir. 

8.  Effect  of  part  payment  as  an  acknowledg- 
ment, 136.    LiMiTATioir. 

4.  Conditional,  136.    LiifiTAnov. 
6.  Post  diem,  83.    Accobo,  I. 

U.  By  third  person. 

Effect  of  payment  without  authority,  637. 
PooB,  VIIL 

PENALTY. 
I.  Speoiflo,  effect  of,  402.    Acnov,  L  1. 
n.  What  costs  are  no^  89Q.    Hxobwat,  IV.  1. 

PERFOBMAKCB. 
Post  diem,  83.    Accord,  L 

PIRACT. 
Aooonnt  of  profits,  969,  977.    Patbiit,  IL 

PIRATES. 
Loss  by,  180.    JatmLAMcm,  U. 

PLEA. 

In  particular  instances. 

1.  Discharge  by  parol  agreement  of  award 
under  submission  by  deed,  83.   Aocobo,  L 

2.  Assignment  of  the  debt  sued  for  in  a  fo- 
reign country  and  recoTery  of  Judgment 
there  by  the  assignee,  836.    Debt. 

8.  To  action  on  coyenant,  that  it  was  given 
to  secure    illegal    purchase-money,    642. 

COTBVAKT. 

PLEADING* 
I.  Induoement 

Submission  deed,  in  action  on  award,  83. 
Accord,  I. 

IL  Forms  in  Common  Law  Procedure  Act 

Omission  in  count  of  the  ayerment  that  the 
money  was  payable,  660.  Aocoubt 
Statkd,  I. 

POLICY. 
See  IxsvBAKCB. 

POOR. 

I.  Parishes  and  districts  maintaining  their  own 
poor. 

1.  Eyidence  of  two  ecclesiastical  districts 
forming  one  reputed  parish. 

Appeal  against  a  poor-rate  for  the  parish 
of  M.,  on  the  ground  that  the  alleged  parish 
of  M.  in  truth  consisted  of  two  distinct 
parishes,  M.  St.  Mary  and  M.  8t  Peter,  each 
of  which  ought  to  be  rated  separately.    A 


ease  was  stated  with  power  to  the  Court  to 
draw  inferences  of  fact.  By  this  it  appeared 
that  from  yery  early  times  there  were  de  fi^to 
two  rectories,  one  of  M.  St.  Maxy  and  tho 
other  of  M.  St.  Peter,  distinct  parishes  for 
ecclesiastical  purposes ;  but  that,  as  far  back 
as  eyidence  went,  which  was  not  beyond  the 
beginning  of  the  eighteenth  century,  there 
had  always  been  one  poor-rate,  one  set  of 
oTcrseers,  and  one  constable  for  the  whole  of 
H.  as  one  parish  for  eiyil  purposes,  and  tha 
highways  in  M.  had  been  joinUy  maintaiBe4 
by  the  whole  of  M. 

In  the  taxation  of  Pope  Nicholas,  the 
churches  of  M.  St  Peter  and  M.  St  Mary  are 
valued  separately.  In  the  Nonarum  Inquisi* 
tiones,  it  is  mentioned  as  one  parish,  in  which 
aro  two  churches  taxed  conjointly.  Other 
early  records  were  set  out  which  were  aasbt* 
guous. 

Held:  that  the  proof  of  modem  naaga 
showed  that  M.  was  a  routed  parish  at  the 
time  of  the  passing  of  stat  43  Elis.  o.  2 ;  and, 
that  being  so,  even  if  it  was  really  not  then 
a  parish,  the  rate  could  not  now  be  disturbed. 

SembU :  that  the  evidence  tended  to  show 
that  M.  had  been  £rom  Ume  immemorial  one 
parish,  with  two  churches.  SkarpUg  v. 
ModUtkorpe,  Ovtrtten,  906 

2.  Evidence  of  immemorial  pctfish  with  two 
churches,  906.    Ante,  L 

8.  Effect  in  evidence  of  modem  unge,  906w 
Ante,  1. 

IL  Union  fund :  charges  upon. 
What  irremovable  paupers  not  so  chargeablop 

841.  Post,  xn. 


IIL  Rateable  property:  exemption  of 
for  science,  Uteraturcy  or  art 

1.  News  room  nol  such  a  purpose. 

The  Russell  Institution  was  founded,  ae- 
eording  to  the  prospectus,  for  the  formatioB 
of  a  library  of  works  in  ancient  and  modem 
literature,  the  establishment  of  a  reading  room 
provided  with  foreign  and  English  jonmab 
and  other  periodical  publications,  and  for  lee« 
tures  on  literary  and  scientific  subjeeta.  The 
funds  were  raised  by  shares  which  were  trans- 
ferable and  made  the  shareholders  proprie- 
tors, by  annual  subscriptions  from  the  pro- 
prietors, and  by  other  annual  subscriptions 
which  entitled  the  subscribers  to  the  privi- 
leges of  proprietors.  The  library  consisted 
of  about  18,000  volumes :  reviews  and  other 
periodicals,  books  of  reference,  directories 
mining  and  railway  journals,  raUway  time- 
tables, and  newspapers,  were  taken  in.  The 
privilege  of  using  all  these  was  confined  to  the 
proprietors  and  subscribers.  Lectures  were 
deli? ered  on  subjects  connected  with  science^ 
literature,  and  the  arts,  to  which  the  public 
were  admitted  on  payment,  but  which  the 
proprietors  and  subscribers  might  attend 
without  paymant     The  Society 


POOS. 
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bnUdinga  oompiiting  a  library,  a  theatre  or 
laetore  room,  and  a  newi  room,  all  applied  to 
the  parposei  of  the  Inatitation,  some  money 
in  the  funds,  and  some  other  buildings  which 
were  let  off,  and  for  whieb  they  received  rent 
All  the  ineome  was  applied  to  defraying  the 
expenses  of  the  Institntion.  No  dividend, 
^Si,  division,  or  bonus,  in  money  or  other- 
wise, oould,  by  ihe  rules  of  the  Society,  be 
made  unto  or  between  any  of  the  members. 
The  barrister,  under  stat.  6  A  7  Vict  c.  36, 
a.  2,  certified  that  the  Society  was  entitled  to 
the  benefit  of  that  Act 

Held :  that  it  was  not  so  entitled,  as  not 
being,  within  the  meaning  of  sect  1,  a  "so- 
dety  insUtated  for  purposes  of  science,  litera- 
ture, or  the  fine  arts  exclusively."  RuttU 
InHituiion  v.  SL  GiUa  in  tk9  FieUh,         416 

S.  What  are  voluntary  contributions. 

The  Linnean  Society  of  London  was  ia- 
oorporated  by  Royal  charter  for  the  cnlti- 
Tation  of  the  science  of  natural  history  in  nil 
Its  branches,  and  more  especially  of  the 
natural  history  of  Great  Britain  and  Ireland. 

It  was  supported  by  admission  fees  and 
eontributions  of  its  own  fellows,  who  entered 
into  an  engagement  to  make  the  payments, 
and  were  liable  to  ejection  for  non-payment 
The  fellows  were  entitled  to  receive  copies  of 
the  published  transactionfl. 

Held,  that  the  Society  was  exempt  from 
rate,  in  respect  of  premises  occupied  for  their 
business,  under  stat  6  A  7  Vict  o.  36,  s.  1, 
BM  being  instituted  for  purposes  of  tfoience 
exclusively,  and  supported  by  annual  volun- 
tary contributions ;  Crompton,  J.,  hesitating 
as  to  the  question  whether  the  payments 
were  voluntary. 

The  Society  let  off  some  rooms  of  the  house 
in  which  they  transacted  their  business  to  B., 
the  occupier  of  the  a4JMent  house,  granting 
%im  also  free  use  of  the  hall  and  staireaae 
and  passages  of  their  house.  Held,  that  this 
did  not  make  the  Society  rateable  for  the 
rooms  which  they  oooupied  for  the  purpoaes 
of  the  institntion. 

The  librarian  and  porter,  whose  attendance 
in  the  house  was  neoessary  for  the  purposes 
of  the  institution,  occupied  rooms  in  the  part 
of  the  house  retained  by  the  Society,  and  in 
aoasideration  thereof,  received  less  salary. 
Held,  that  the  Society  were  occupiers  of 
these  rooms,  for  the  purposes  of  the  insti- 
tntion, and  that  no  rate  could  be  laid  in 
reapeet  of  such  rooms.  St,  Aane,  Chunk- 
iBardent,  dm.,  v.  Xtnaean  Society,  793 

S.  What   are    not  voluntary   contributions, 
416,  427,  807.    Ante,  1.     Post,  4. 

4.  What  incidental  benefits  to  members  cause 
the  society  to  be  not  purely  scientific. 
The  Zoological  Society  wss  incorporated  by 

charter  "  for  the  advancement  of  Zoology  and 

Animal  Physiology,  and  the  iatroduotion  of 
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new  and  eurious  subjects  of  the  animal  king- 
dom." They  occupied  land  on  which  were 
buildings  appropriated  as  receptacles  for 
housing  animals  and  birds,  and  as  a  museum 
for  stuffed  specimens.  Three  acres,  not  so 
appropriated,  were  cultivated  as  a  flower 
garden.  Refreshment  rooms  on  the  premises 
were  occupied  for  the  purpose  of  supplying 
refreshment  to  visiters,  by  M.,  who  paid  to 
the  Society  a  rent  for  this  privilege.  The 
public  were  admitted  to  the  grounds,  either 
by  paying  money  upon  each  admittance,  or 
by  tickets  given  to  them  by  the  fellows. 
Once  in  the  week,  for  three  months  in  tht 
year,  the  Society  procured  the  attendance  of 
a  musical  band. 

Held:  that  the  Society  was  not  exempt 
from  rate,  under  stat  6^7  Vict  c.  36,  s.  1, 
the  premises  not  being  occupied  exclusively 
for  the  purposes  of  science. 

The  Society  was  supported  in  part  by 
annual  contributions  from  the  fellows  and 
subscribers.  Each  fellow  was  entitled  to 
personal  admission,  with  a  specified  number 
of  companions,  on  every  day,  and  could  also 
give  admission  at  certain  times  by  written 
orders  and  tickets,  to  which  he  was  entitled: 
and  fellows  were  also  entitled  to  purchase 
tickets  giving  Aree  admission  to  the  bearer. 
Subscribers  also  were  entitled  to  purchase 
annually  an  ivory  ticket,  admitting  a  named 
person  of  their  family,  with  a  companion. 

Semble :  that  the  annual  contributions  by 
the  fellows  were  not  voluntary  contributions 
within  the  meaning  of  sect  1,  inasmuch  as 
the  fellows  and  subscribers  obtained  a  benefit^ 
not  purely  scientific,  in  consideration  of  the 
payments.  St,  MaryUhone  Vettry  v.  Zoologi-' 
eal  Society,  807 

5.  Effect  of  subscriber's  right  to  receive 
copies  of  published  transactions,  708. 
Ante,  2. 

6.  Necessary  occupation  by  officers,  708. 
Ante,  2. 

7.  Effect  of  allowing  easement  to  a  tenant 
703.    Ante,  2. 

8.  Purposes  of  amusement  in  addition  to 
purposes  of  science,  807.    Ante,  4. 

IV.  Rateable  property :  public  purposes. 

1.  Building  used  for  County  Court. 

The  treasurer  of  a  county  court  was  lessee, 
under  sUt  0  A  10  Vict  c.  05,  s.  48,  of  a  build- 
ing used  for  the  court-house,  and  for  other 
purposes  of  the  Act,  exclusively. 

Held :  that  neither  the  treasurer,  nor  any 
one  else,  had  such  an  occupation  of  the  build- 
ing as  to  be  liable  in  respect  thereof  to  poor 
rate,  under  slat  43  Eiiz.  o.  2.  Reyina  v. 
Mancheeter,  Overween,  336 

2.  Prison,  not  rateable. 

Under  stat  13  A  14  Vict  o.  80,  the  diree- 
tors  of  convict  prisons  hirod  land  and  build- 
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ingg,  to  b«  used  u  a  oooTiet  establiahment 
ibr  the  oonflnemeni  and  employment  of  eon- 
▼ioted  priionen. 

Part  of  the  land*  were  ooenpied  ai  a  priion, 
a  boUding  within  whioh  priionen  were  oon- 
flned,  and  within  which  were  also  a  hooae  and 
garden  occupied  by  the  goyemor,  and  also 
dwellings  oceopied  by  other  officers  of  tbe 
Mtablishment ;  no  more  was  ooenpied  by  the 
governor  or  officers  than  was  necessary  for 
the  proper  discharge  of  their  duties  and  the 
adequate  accommodation  of  their  families. 
The  directors  assigned  the  houses,  Ac,  to 
them;  and  they  had  no  discretion  in  this 
respect  Held :  that  no  one  was  rateable  in 
respect  of  the  prison  or  any  other  of  the 
matters  above  mentioned. 

Within  the  precincts  of  the  prison  was  a 
ooaeh-house  and  stabling,  oeenpied  by  the 
governor,  of  an  extent  greater  than  was 
necessary  to  enable  him  to  perform  his 
datlei.  Held:  that  the  governor  was  rate- 
able in  respect  of  this  ezeessL 

Within  tiie  precincts  was  a  building  occu- 
pied as  a  canteen  for  the  mUc  of  beer  to  the 
prison  officers.  No  profit  was  derived  there- 
from beyond  what  was  sufficient  to  pay  the 
wages  of  a  man  who  supplied  the  beer. 
Held :  that  the  ooeupier  was  rateable. 

Outside  the  precincts,  but  in  the  same 
parish,  were  buildings  oeenpied  by  the 
ehaplain  of  the  prison,  by  the  medical  officer, 
and  persons  employed  in  the  prison:  none 
oeenpied  more  tiian  '^  as  necessary  for  the 
discharge  of  their  duties  and  the  adequate 
aoeommodaUon  of  their  fkmilies.  The  dwell- 
ings were  assigned  to  them  by  the  directors ; 
and  they  had  no  disoretion  as  to  tbeir  place 
of  residence.  Held:  thai  these  occupiers 
were  rateable.  Per  Lord  Campbell,  C.  J., 
and  Wightman,  J. ;  dissentiente  Coleridge,  J. 

Part  of  the  premises  outside  the  prison 
were  occupied  by  a  grocer,  who  supplied 
goods  to  tbe  residents  of  the  convict  es- 
tablishment and  others,  on  his  own  account. 
Held :  that  the  occupier  was  rateable. 

Part  of  the  premises  consisted  of  land  out^ 
side  the  prison,  within  the  same  parish :  upon 
this  the  convicts  were  employed;  and  the 
proceeds  were  disposed  of  exclusively  for  the 
benefit  of  the  establishment.  Held:  that 
the  occupation  of  such  land  imposed  a  lia- 
bility to  poor-rate.  Oajnbi0r  v.  Lyd/ord, 
Over§e0r$,  346 

8.  Officer's  occupation  within  prison,  when 
rateable,  846.    Ante,  2. 

4.  Canteen  within  prison,  846.    Ante,  2. 

6.  Officers'  dwellings  outside  the  prison,  346. 
Ante,  2.  " 

6.  Grocer's    shop  outside    the  prison,  846. 
Ante,  2. 

7,  Land  for  employment  of  oonvicts,  846. 
Ante,  2. 


y.  Rateable  value : 

1.  Payments   received  under   eontraete    to 
make  up  a  certain  rate  of  dividend. 

By  agreement  between  the  B.  Railway 
Company  and  the  N.  Railway  Company 
(confirmed  by  Act  of  Parliament),  tho  N. 
Company  agreed  to  complete  a  btmneh  of 
their  railway  communicating  with  the  B. 
line,  and  agreements  were  made  for  tlio  in- 
terchange of  traffic,  and  the  E.  Company 
bound  themselves,  whenever  the  dividend  of 
the  N.  Company,  trovA  their  earnings  on  their 
whole  line,  feU  below  three  per  eenC,  to 
make  good  the  deficiency  to  an  extent  not 
exceeding  5000(. 

The  N.  Company  completed  and  worked 
the  branch.  The  expenses  of  working  tha 
branch  exceeded  the  gross  receipts  on  tha 
branch:  but,  the  dividend  of  the  K.  Oon- 
pany  from  their  whole  line  falling  short  of 
three  per  eent,  the  E.  Company  made  good 
to  them  tbe  deficiency  amounting  to  S70SI. 
On  appeal  against  a  rate  for  the  relief  of  tha 
poor  in  a  parish  through  which  the  braadi 
line  passed,  a  case  was  stated  in  which  tha 
only  question  was,  Whether  this  payment 
ought  to  be  taken  into  account  in  estimating 
the  rateable  value  of  the  branch. 

Held  by  Coleridge,  J.,  and  Brie,  J.,  that  it 
could  not  be  so  taken  into  acooont. 

Lord  Campbell,  C.  J.,  dissentiente.  JVe»- 
market  Bailway  Cbmpaay  v.  Sl  Aadrtie  th» 
Lem,  CawUnridgt,  M 

2.  Price  paid  for  purchase  of  a  rulway  in  tba 
shape  of  rent  or  annuity  not  the  criterion. 

The  undertaking  of  the  R.  Railway  Com- 
pany  was,  under  an  Act  of  Parliament,  let  to 
the  S.  E.  Company  at  an  agreed  rent  for  1000 
years ;  and  the  8.  E.  Company  entered  and 
occupied  the  line  under  the  lease.  By  a  mb- 
seqnent  Act,  the  two  Companies  were  amalga- 
mated ;  and,  in  lieu  of  the  rent  formeriy 
to  the  R.  Company,  the  shareholders 
entitled  to  annuities,  equivalent  in  amount  to 
the  rent,  chargeable  on  the  funds  of  tho 
amalgamated  Company,  of  whioh  the  R.  lino 
now  became  a  branch. 

Two  rates  were  made  by  the  overseen  of 
the  parish  of  D.  on  the  8.  &  Company  m 
ooeopien  of  a  portion  of  the  R.  line  whieb 
passed  through  that  parish.  One  was  made 
during  the  time  that  the  R.  line  was  tba 
property  of  a  separate  Company,  but  ooenpied 
by  the  6.  E.  Company  as  tenants  under  the 
lease.  The  other  was  ma  le  after  the  amal 
gamation.  Notice  of  appeal  was  given 
against  each ;  and  a  case  was  stated  for  the 
opinion  of  this  Court  The  fint  question  for 
the  Courts  was,  in  substance.  Whether  tho 
rent,  during  tbe  period  when  the  line  waa  on 
lease,  and  the  amount  of  the  annuities  paid 
for  the  line  after  the  amalgamation,  were  tho 
proper  criterion  of  the  rateable  value  of  tho 
branch  Una. 
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Held,  bj  the  whole  dmri,  that  thej  were 
not  the  criterion  of  the  rateable  ralne,  which 
depended  upon  the  present  annual  value  of 
the  property  ooenpled,  and  might  be  more 
or  leu  than  the  inm  which  the  partiei  had 
agreed  to  giro  for  it. 

The  ease  itated  that  traffio  wai  brought 
by  the  R.  line  on  the  main  line  of  the  S.  E. 
Company,  and  profit  was  thus  obtained  by 
the  S.  E.  Company  from  the  R.  line,  as  a 
feeder  to  the  main  line  of  the  Company :  and 
it  was  found,  as  a  fact,  that,  if  the  R.  line 
was  in  the  market,  it  would  be  an  object  of 
competition  between  the  S.  E.  line  and  rival 
companies,  and  the  rent  would,  in  fact,  be 
enhanced  by  such  competition.  The  second 
and  third  questions  for  the  Court  were,  la 
iubstance.  Whether  these  matters  should  be 
taken  into  account  in  estimating  the  rateable 
value  of  the  part  of  the  R.  line  within  the 
parish  of  D.,  or  whether  the  rateable  value 
should  be  calculated  solely  on  the  profits  of 
the  line  itself.    On  this  : 

Held,  by  Lord  Campbell,  C.  J.,  Coleridge, 
J.,  and  Crompton,  J.,  that  both  these  matters 
were  to  be  taken  into  account,  inasmuch  as, 
though  lying  out  of  the  parish  of  D.,  they 
enhanced  the  value  of  the  occupation  of  the 
portion  of  the  line  in  D.,  and  though  there 
night  be  much  difficulty  in  calculating  the 
result,  the  Sessions  were  to  find  it  as  nearly 
as  they  could. 

Erie,  J.,  dissenting,  and  holding  that  the 
enhanced  earnings  on  the  parts  of  the  line  of 
the  6.  E.  Company  out  of  the  parish  of  D. 
were  to  be  rated  in  the  parishes  where  these 
parts  were  situate,  and  not  in  the  parish  of 
D.,  and  that  the  only  question  was,  what  was 
the  rent  which  would  now  be  given  for  the 
occupation  of  the  part  of  the  line  in  D. 
South  Eaatem  Railway  Company  v.  Dorking, 
Oc0rMtr§,  491 

3.  Parochiality  of  the  profits,  94, 491.  Ante, 
1,2. 

4.  Value  of  branch  line  as  a  feeder,  491. 
Ante,  3. 

5.  Rent  that  could  be  obtained  for  branch  as 
between  competing  companies,  491.  Ante, 
2. 

VL  Poor  rate:  appeaL 

1.  Costs :  to  whom  to  be  made  payable,  172. 
Appeal,  IV.  1. 

2.  Costs :  enforcing  payment  in  Q.  B.,  172. 
Appeal,  IV.  1. 

VIL  Grounds  of  removal. 

Admission  by  relief:  allegation  of  mistake 
rebutted  by  proof  of  substantive  settiement 
not  stated  in  the  grounds.  Regina  v.  Buck- 
nail,  693 

VIII.  Settiement :  payment  of  rates. 
Unauthorised  payment 


No  settiement  is  gained  by  the  occnpation 
of  a  tenemeal,  by  reaeon  of  payment  of  ratea 
under  stot.  3  A  4  W.  A  M.  c.  11,  s.  6,  if  tha 
payment  be  made  by  a  party  not  anthorised 
by  the  occupier  to  make  the  payment  J?«- 
gina  v.  BenjewoHh,  037 

IX.  Settiement:  estate. 

Residence  of  party  beneficially  Interested  in 
a  devise. 

M.,  seised  in  fee  of  land,  devised  it  to  A. 
for  life,  and  .bequeathed  all  his  personalty  t6 
A.,  and  directed  that,  after  A.'s  death,  the 
land  should  be  sold  within  six  months,  and 
equally  divided  between  devisor's  six  chil- 
dren;  if  any  of  the  children  should  be  dead, 
the  share  to  be  equally  divided  between  tha 
children  of  such  child :  and  executors  wera 
named ;  but  no  estate  or  power  of  sale  was 
expressly  given  to  them. 

The  devisor  survived  A.,  and  left  two 
daughters,  and  grandchildren  by  another 
daughter,  some  being  minors  at  the  time  of 
the  devisor's  death.  The  land  was  sold  more 
than  seven  months  after  devisor's  death ;  and, 
during  the  whole  interval,  one  of  the  sur- 
viving daughters,  with  her  husband,  resided 
on  the  land. 

Held:  that  a  settiement  was  gained  by 
such  residence.    Regina  v.  BwrgaU,         828 

X.  Irremovability:  generally. 

1.  Distinction  where  caused  by  settiement 
not  being  known,  341.    Post,  XII. 

2.  Distinction  where  caused  by  the  head  of 
the  family  being  a  soldier,  596.  Post,  X.  1. 

XL  Five  years'  residence :  wife  and  children.  • 
Exemption  only  where  the  husband  has  be- 
come irremovable  by  five  years'  residence. 
The  wife  and  children  of  a  private  marine 
had  resided  five  years  in  the  parish  of  8. 
The  husband  had  not  so  resided.  TIvb  hus- 
band being  absent  on  Her  Majesty's  service, 
the  wife  and  children  were  removed  to  the 
parish'of  C.  On  appeal,  the  Sessions  quashed 
the  order,  subject  to  a  case  stating  the  above 
facts,  on  the  ground  that  the  wife  and  child- 
ren were  irremovable. 

Held :  that  the  wife  and  children  might  be 
removed  notwithstanding  stat  9  A  10  Vict  o. 
66,  and  stat  11  A  12  Vict  c.  Ill,  though  the 
husband,  if  present,  could  not  have  been  re- 
moved in  consequence  of  bis  being  a  marine ; 
inasmuch  as  the  proviso  in  that  latter  statute 
only  prohibits  the  removal  of  the  wife  or 
children  of  a  person  who  had  acquired  the 
status  of  irremovability  under  stat  9  A  10 
Vict  c.  66.    Regina  v.  Eaet  Stonehouee,  596 

XIL  Irremovable  paupers;  chargeable  to  what 
fund. 

Those  who  ha\  e  no  known  settiement 

Stat  U  A  12  Vict  c  110,  s.  3  (which  en- 
acta  that  the  oosta  incurred  for  paupers  ren« 
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POSSESSION. 


PROFIT. 


d«nd  SiremormUe  bj  stat  9  A  10  Viol  c.  M, 
•lull,  when  the  iwrish  is  eomfirited  in  an 
Union  formed  under  stat  4  A  5  W.  4,  o  76, 
be  charged  to  the  oommon  fnnd  of  sueh 
Union),  if  inapplicable  to  the  case  of  a  pau- 
per who  is  irremovable  by  his  having  no 
known  settlement,  although  he  has  resided 
without  interruption  for  five  years,  so  as  to 
be  irremovable  if  settled  elsewhere.  Regina 
V.  Bennett,  341 

ZIU.  Removal :  sickness  or  accident 
1.  What  is  sickness :  blindness. 

Two  Justices  made  an  order  for  the  removal 
of  a  pauper,  and  in  the  warrant  stated  that 
the  pauper  had  not  "  become  chargeable"  to 
the  removing  parish  "in  respect  of  relief 
made  necessary  by  sickness  or  accident."  On 
appeal,  the  Sessions  confirmed  the  order,  sub- 
ject to  a  case  stating  (amoogst  other  things) 
that  the  pauper  was  afflicted  with  incurable 
blindness,  which  was  tho  original  and  con- 
tinalng  oause  of  his  chargeabUity. 

Held :  that  blindness  was  sickness  within 
the  meaning  of  stat  9  A  10  Vict  e.  66,  s.  4 ; 
and  tbat»  the  justices  not  having  stated  in 
the  warrant  that  they  were  satisfied  that  the 
sickness  would  produce  permanent  disability, 
the  warrant  was  bad.  And  this  Court  quashed 
the  order  accordingly.    Hegima  y.  BuekntU, 

687 
X  Effect  of  the  order  negativing  the  sickness 

instead  of  finding  permanent  disability, 

687.    Ante,  1. 

ZIV.  Order  of  removal. 

Effect  of  incorrect  statoments  in,  687.    Ante, 
XXIL  1. 

POSSESSION. 
L  Of  bill  of  lading,  622.  Bill  of  Ladikq,  L  1. 
H.  Means  of  obtaining. 
When  equivalent  to  aetoal  ponession,  180. 
LrsuRAXoi,  II. 

POWER. 

I.  Excess  in  ezeeuUon. 
When  it  does  not  vitiato,  1.    B^E,  IX.  1. 

XL  Of  sale. 
Under  a  devise,  823. .  Poon,  IX. 

PRACTICE. 
See  the  following  titles : 
Account  Statbd.  Affidatit.  Axbndxbht. 
Arbitratioit.  Arrrst.  Attorfbt.  Cbr- 
noRARL  Costs.  Coumty  Coctrt.  Dbitor. 
Error.  Execution.  Habbab  Corpus. 
Ifbpbction.  Judob.  Judombnt.  Jury. 
Nbw  Trial.  Koticb.  Ordbr.  Procb- 
DVRB.  Prohibition.  Rboistratiov. 
Bbxbdt.    Rulb.    Satisfactiox.    Trial. 

VsRDIOT.      WlTKBBB. 


PREAMBLE. 

Of  act  of  parliament^  663.     Landlord  amd 
Tbnant,  IL 

PRESUMPTION. 
L  Of  things  being  rightly  done. 

As  to  validity  of  proceedings  by  foreign  eam- 
missioner,  114.    WrrNBSB,  L  1. 

IL  From  usage. 

1.  Of  the  passing  of  a  by-law,  377.    Cobpo- 
RATION,  I.  1. 

2.  Of  parochiality,  906.    Poor,  1. 1. 

PRINCIPAL  AND  AGENT. 
Sec  AoBNT. 

PRINCIPAL  AND  SURETY. 
See  SuRSTT. 

PRIORITY. 
Between  ereditora,  737,  743.   Judokbst,  I.,  XL 

PRISON. 
RotoabUity,  346.    Poor,  IV.  2. 

PRIVILEGE. 
ConsequeBoei  of  violation,  430.    Dbxd,  L  1. 

PROBABLE  CAUSE. 
Page  929.    Abbbit,  L  L 

PROBATE. 

How  far  conclusive  as  to  titlei,  399.    Counr 
Court,  L  1. 

PROCEDURE. 

L  Defendant's  twenty  days'  notice  to  proeeed 
to  triaL 

On  what  default  suggestion  may  be  entered. 

Under  the  Common  Law  Procedure  Ac^ 
1852,  sect.  101,  the  defendant  may  enter  a 
snggestion  that  the  plaintiff  has  failed  to 
proceed  to  trial,  although  duly  raqvired  to  do 
so,  if  defendant  has  given  the  plaintiff  twenty 
days'  notice  to  bring  the  issue  on  for  trial  at 
the  sittings  or  assises,  and  plaintiff  afterwards 
neglects  to  give  notice  of  trial  for  such  sittings 
or  assises  or  to  proceed  to  triaL  Held,  that 
the  notice  required  by  the  Act  is  twenty  days' 
notice  before  the  sittings  or  assises,  and  not 
twenty  days'  notice  before  the  time  for  plain- 
tiff to  give  notice  of  trial  for  that  sittings  or 
iiiiMizes.    Judkins  v.  Atherton,  987 

II.  The    twenty  days    how    computed,    987. 
Ante,  L 

PROFIT. 
LooaUty  of,  94.    Poob,  V.  1* 


PBOHIBITION. 
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PROHIBITI<»r. 
L  After  exeoation  awardedi  and  gioodg  sailed, 

605.     COVHTT  COUBT,  I.  4* 

II.  To  Jadge  of  eouBfy  eonrt^  19$,  899,  696. 
Oovirrr  Coubt,  L  1,  4.  IL 

IIL  Time  of  applying  to  let  uide  Judge's  order 

for,  193.     COUMTT  COUBT,  IL 

PROMISE. 

I.  How  to  be  eonstmed,  S07,  884.    Cobtbact, 
LI. 

IL  Whftt  is  not  b  promise  by  words  only,  136. 
LnoTATioir. 

PROMISSORY  NOTB. 

* 

See  Bills  ov   Bxchabqb   and   Pbomibsobt 

KOTBS. 

PROPOSAL. 

Difference  between  a  mere  proposal  and  a  eol- 
lateral  bontraet,  307.    Cohtbaot,  L  I. 

PROVISIONAL  COMMITTEB.- 
Page  307.    Cohtbact,  L  1. 

PROVISO. 
How  eonstnied,  696.    Poob,  XL 

PUBLIO  HBALTH. 
See  BoABD  ov  Hbaltb. 

PUBLIC  POLICY. 

When  taken  into  oonsideration,  659.  Cohtbact, 
IV.  1. 

PURCHASE. 

Bee  VkHDOBS  ahd  Purchasbbs. 

PURCHASER. 
For  Talne  withoat  notice,  737.   Juboveht,  L  1. 

QUARTER  SESSIONS. 
See  Sbsbiohs. 

QUO  WARRANTO. 

I.  In  what  eases. 

1.  For  office  of  ooroner,  859.    Coboiter. 
S.  For  office  of  mayor,  530.    Coxtract,  IL 
8.  For  office  of  oooncillor,  249.    Elbctioit, 
LI. 

IL  Practiee:  disclaimer:  costs. 

1.  Where  the  person  in  possession  does  not 

defend,  143.    Disclaibbr. 
S.  Relator's  oosts,  143.    Dxsglaihbb. 

m.  Onstor. 
New    election  when    not    neeessary,  249. 
EuBOTioiri  L  h 


RAILWAY. 

L  Rateable  Talne. 

1.  Effect  of  contracts  gnarsntying  a  eertfeia 
amount  of  dividend,  94.    Poob,  V.  L 

2.  Effect  of  purchase-money  being  paid  in  tha 
shape  of  rent,  491.    Poob,  V.  2. 

8.  Effect  of  Talne  as  a  ibeder,  491.    PbOA» 
V.2. 

4.  Effect  of  Talne  to  Mmpeting  lines,  491. 
PooB,  V.  2. 

IL  See  also  Compaht.     CoMPBBSAnoB. 

RATS. 

L  Generally. 

Distinct  objects,  when  not  to  be  ceubinedy 
779.    BuBiAL. 

IL  In  partionlar  instaneesL 

1.  Poor  rate.    Poob,  III.,  VL 

2.  Highway  rate.    Highway. 

8.  District  rate,  IcTied  by  local  board  of 
health,  517.    Hicirwat,  L  1. 

4*  For  proTiding  additional  bnrial  ground^ 
779.    BuBLiL. 

5.  ChoToh  rate,  779.    Bvbial. 

RATIFICATION. 

By  aeqniesoenoe  in  balance  sbeete  and  raoeipt 
of  diTidends,  1,  45.    Babx,  IL  L 

REASSIGNMENT. 
Of  debt  under  foreign  law,  236.    Dbbt. 

REASSURANCE. 
See  Ibsdbabcb,  VL  1. 

RECAPTURE. 

Effect  as  to  loss  oontinning  to  be  total,  186. 
Ibsdbamgb,  IL 

RECITAL. 
Estoppel  by,  48.    Ibsubabcb,  VL  1. 

RECOVERY. 
Of  Tessel,  180.    Ibsubabcb,  II. 

REFERENCE. 
To  arbitration.    AsBrrBATiOR. 

REFRESHMENTS. 
See  page  768.    Coubtt,  L 

REGISTER. 
Of  shareholders. 
Mandamus  to  inspect,  784.    CoicpavTi  T.  !• 

REGISTRATION. 
L  Of  Judgment  In  0.  P. 


8x2 


1062 


BELATOR. 


SESSIONS. 


BffMt  before  exeeation,  787.  Juimwsiit, 
LI. 

H.  Of  memorial  in  regbter  eoantj,  amiUeable 
to  jadgmente,  737.    JjmQumn,  L  1.  ^ 

RELATOR.. 
Page  lis.    DxBOLiiiniB. 

RBMBBT. 

I.  Form  of. 
1.  Diatrea  or  mandamu,  390.    Highwat, 
IV.  1. 

5.  Action  for  malieions  arrest  or  ^plication 
to  set  aside  prooeedingSi  929.  Arrsst, 
LI. 

3.  Aecount  or  damages,  977.    Patsht,  IL  3. 

4.  For  misdireetion  or  Terdiot  against  eri- 
denee  in  erlminal  proseoations,  942.  Kaw 
Tbial»  L  L 

6.  For  improper  rfgeotion  of  Tote  at  a  Tosti^ 
meeting,  718.    CHVBOHWARDait,  L 

JL  ComolatiTe. 
For  enforcing  payment  of  eosts  on  appeal  to 
Quarter  Sessions,  172.    Appeal^  IY.  L 

nL  Speoifle  penalty. 

When  it  does  not  predade  action  by  party 
i^jored,  402.    AcnoR,  L  L 

REPLICATION. 

To  plea  of  Judgment  recorercd  by  assignee 
according  to  foreign  law,  reassignment  before 
satislkotion,  236.    Dbbt. 

RESALE. 
By  agent  to  principal,  383.    Aonr,  L 


V  SATISFACTION. 

Post  diem,  83.    Accord,  L 

SCIENCE. 

Society   for  porposes  of   sclenee  ezduiTely^ 
793,807.    PooB,IIL2,  4^ 


REVENUE. 


Stamps.    Staxp. 


See  NATiQAnov. 


See  Highway. 


RIVER. 


ROAD. 


RULE. 

L  Generally. 

Wbere  court  equally  divided  t  bo  costs,  722. 
Costs,  IIL 

IL  For  new  triaL    Nbw  Tbxau 


SAILOR. 


SeeSoippng. 


8ALBL 
See  Vbbbobb  aiid  Pitbohabibi. 


SCIENTER^ 


See  Evowlbdgb. 


See  SmppiBja. 


SEAMAN. 


SECONDARY  EVIDENCK 
See  Etdbbcb,  IV. 

SECURITT. 
L  For  the  payment  of  money. 

L  What  is  a  security  for  the  payment  of 
money  only,  630.    Cohtract,  IL 

2.  What  acceptance  is  no^  549.    Cabbibb. 

8.  Nature  of   incomplete   instrument  549. 
Cabbibb. 

n.  Illegality. 
For  price  of  land  oonreyed  fiur  fflegal 

pose,  842.     COTBHABT. 

nL  Due  diligence. 

Notice  to  trustees  of  assignment  of 
fund,  743.    JuPGimiT,  IL 

SECURITY  FOR  COSTS. 
Page  829.  Cobtb,  L 

SEPULTURE. 
SeeBuBiAL. 

SERVANT. 
See  Mastbb  abd  Sbbtabt. 

SESSIONS. 
L  Generally. 

1.  What  is  an  actings  and  what  a  rtftal  It 
act,  477.    CBBTuricATB,  I.  1. 

2.  Discretion  on   appeal,  699.     HnswAT, 
VIILL 

n.  Appointments. 

Of  inspector  of  weights  and  maasnres,  SML 
CBBnoBABi,  n. 

nL  Annual  for  oounty  bnsineo. 
^nality  of  disallowance  of  item  in  aa  aa- 
count,  783.    Cduvtt,  L 

IV.  Business  to  bo  transacted. 

Rule  requiring  notice,  783.    Codbtt,  L 

V.  Judicial  acts. 

Passing  accounts^  783.    Codbtt,  L 
VL  Incidental  expenses. 
Reasonable  refkeshmeat^  78Sw    Oovmrtf  L 


SEWER. 


STATUTE. 
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VIL  Enforeement  of  orders. 

B7  eerttonri  and  execution  in  Q.  B,,  172. 
AppbiXp,  IV.  1. 

SEWER. 

ni-conetnioted  on  adjacent  land  of  grant<ir, 
128.    Drainaob. 

SHIPPING. 
L  Deieription  of  rcMeL 

1.  .What  ie  not  a  ''wherry,  lighter,  or  other 
craft"  within  the  Thames  Waterman's  Aei. 

Sect  37  of  sUL  7  A  8  G.  4,  e.  Izxr.  (local 
and  personal,  public),  imposes  a  penalty  upon 
any  person  who,  not  being  a  freeman  of  the 
Waterman's  Company,  or  an  apprentice  to  a 
freemen  or  to  the  widow  of  a  freeman  (with 
certain  exceptions),  shall  "act  as  a  waterman 
or  lighterman,  or  ply,  or  work,  or  navigate, 
or  cause  to  be  worked,  or  navigated,  any 
wherry,  lighter,  or  other  craft,"  upon  the 
Thames,  "  from  or  to  any  place  or  places^  or 
ship  or  ressel,"  within  the  limits  of  the  Act, 
for  hire  or  gain. 

Held:  that  a  steam-tug  of  eighty-scTcn 
tons  burden,  employed  in  moying  another 
Tessel,  was  not  a  "  wherry,  lighter,  or  other 
craft,"  under  this  section ;  and  that  a  person 
navigating  her  for  this  purpose,  not  being  a 
freeman,  Ac.,  did  not  thereby  incur  a  penalty. 
Betd  V.  Ingham,  889 

2.  Steam-tug,  889.    Ante,  1. 

IL  Bill  of  lading.    Bill  of  Ladivo. 

III.  Obligation  to  have  medicines  on  board. 
Liabilities  of  owner  on  neglect,  402.  Aonoir, 
LI.     ' 

lY.  Captoin. 

When  no  authority  to  contract  for  increase 
of  wages,  659.    ComvAor,  IV.  1. 

Y.  Desertion. 

Effect  as  to  the  contracts  of  seamen  who  do 
not  desert,  559.    Cortract,  IV.  1. 

TL  Relation  of  seaman  and  shipowner. 

1.  No  implied  warranty  of  seaworthiness, 
402.    Action,  1. 1. 

2.  What  must  be  shown  in  declaration  by 
seamen  for  injury  from  unseaworthiness, 
402.    AoTiOK,  L  1. 

S;  Action  by  seamen  for  injury  from  neglect 
to  supply  medicines,  402.    Agtioh,  L  1. 

4.  Substituted  contract  for  increased  wages 
when  void  for  want  of  eonsideration,  559. 
COHTRACT,  IV.  1. 

VIL  River  Thames. 
Privileges  of  freemen  and  their  widows^  889. 
Ante,  L  1. 

SICKNESS. 
WbM is;  Uindnes%  587.    Poos,  XIIL  L 


SIGNATURE. 

Effect  of  its  being  in  an  unusual  place,  48, 
IlSURAllCB,  VL  1. 

SOCIETY. 

Xateravy  or  scienti&s:    ratoability,  418,  79S» 
807.    PooB,IIL 

SOLDIER. 
Irremovability,  598.    Poob,  XL 


SOLICITOR. 


See  Attobiist. 


SPECUL  OCCXrPANT. 
Estate  pur  autre  vie,  918.    Dbyibi,  IV. 

SPECIALTY. 
L  When  merely  inducement,  83.    Accord,  L 

n.  When  merely  collateral,  807.    Coxtract, 
LI. 

SPECIAL  VERDICT. 

Distinction  between  finding  facts  and  evidenc* 
of  facts,  249.    ELXcnoir,  L  1. 

STAMP. 

On  agreements. 
When  contract  not  wholly  in  writing,  807. 

COHTRACT,  L  1. 

STATUTE. 

First:  Generally, 

I.  The  title. 

When  looked  to  in  construing  the  act»  581^ 
Lardlord  ahd  Tkrart,  IL 

IL  The  Preamble. 
When  looked  to  in  construing  the  ac^  568. 
Landlord  and  Trnajit,  IL 

IIL  Changes  by  statute. 

1.  Effect  on  contracts,  853.    Svrrtt.     . 

2.  When  it  is  that  a  proceeding  though  or- 
dered by  statute  is  a  proceeding  at  com- 
mon law,  547,  548.    Crrtiorari,  IIL 

8.  Repeal  of  provisions  in  local  act  by  adop* 
tion  of  Public  Health  Act,  517.  Hiq» 
WAT,  L  1. 

rV.  Specific  penalty. 

When  it  does  not  preclude  action  by  party 
ii^ured,  402.    AcnoR,  L  1. 

V.  Construction  of   statutes.     CoRSTRVonoR^ 
IL 

VL  Statutory  forms. 
Variations  from,  050.    Accovht  Statrd,  L 

Srcokdlt:  Decisions  on  general  acta. 
Vn.  48  Elii.  0.  2.    (Poor.) 


lOM 


STATUTE. 


1.  Sect  1.    Rateable  propettj.    Poor,  III., 
IV. 

2.  Sect  1.     Reputed  parish,  9(M.     Poor, 
LI. 

yni.  21  Ja.  1.  c  8.     (Patents.) 
6eot.  6.    New  manofaetures,  256.    Patkitt, 
LI. 

IX.  8  A  4  W.  A  M.  0. 11.    (Poor.) 

Soct  6.    Paymeot  of  rates,  687.    Poor,  YIIL 

X  7  Ann.  e.  20.    (Middlesex  registration.) 

Sect.    18.     Memorial    of  judgments,    737. 
JUDOHBiTT,  XL  1. 

XL  17  G.  2,  0.  38.    (Poor.) 
Beet  4.    Costa,  172.    Appral,  IV.  1. 

XIL  56  Q.  8,  c.  50.    (Farming  stoek.) 

Beet  11.    Use  by  purchaser,  563.   Larplord 
AHD  Tehant,  XL 

XnL  58  a.  3,  c  45.    (Church  building.) 

Sects.  59,  60.    Additional  buiying  ground, 
779.    Burial. 

XrV.  59  G.  3,  c.  134.    (Church  building.) 

Sects.  24,  25.    Additional  burying  ground, 
779.    Burial. 

XV.  4  G.  4,  c.  34.     (Master  and  Servant) 
Conviction  and  warrant,  607.    Covricrioif,  L 

XVL  7  G.  4,  c.  14.    (LimiUtion.) 
Sect  1.    Part  payment  by  bill,  136.    Limi- 

TATIOif,  X. 

XVIL  10  G.  4,  c.  56.    (Friendly  Society.) 

1.  Sect    9.     Amendment    of    rules,    194. 
Fribxdlt  Socibtt,  I. 

2.  Sect    27.    Arbitration,  863.     Frirrdlt 
Society,  XV.  1. 

XVIIL  11  G.  4  A  1  W.  4,  c  68.    (Carriers.) 

Sect  1.    Notice  limiting  responsibility,  549. 
Carrier. 

XIX.  1  W.  4,  c.  22.    (Witnesses.) 

Sect  4.     Commission  to  examine  witnesses 
abroad,  114.    Witness,  L  1. 

XX.'  1  A  2  W.  4,  c.  38.    (Church  BuUdtng.) 

SecU.  10,  16,  23,  25.    Secular  duties,   688. 
Church  WARDER,  XL 

XXI.  3  A  4  W.  4,  c.  42.    (Amendment  of  the 

.  Law.) 

Sect  28.    Recovery  of  interest,  807.    Con- 
tract, I.  1. 

XXIL  3   A   4  W.  4,  c.   90.    (Lighting  and 
Watching.) 

1.  Sect  5.    Adoption,  688.    Cborchwarden, 
11.    372.    JrsTicB  OF  the  Peace,  XV. 

2.  Sect  77.     Churchwardens,  688.    Church* 
WARDBV,  II. 

XXm.  4  A  5  W.  4, 0. 40.    (Friendly  Society.) 
L  Sect    4.      Burrister's     eertifioate,     194. 
Frikndlt  Socibtt,  L 


2.  Sect  7.    Jurisdiction  of  Justices  of  thA 
Peace,  363.    Friesrlt  SociRtr,  IV.  1. 

XXIV.  5  A  6  W.  4,  c  50.    (Highwaya) 

1.  Sect  50.    Costs,  390.    Higbwav,  IV.  1. 

2.  Sect  89.     Appeal,  477.      Cbrtificat% 
LL 

8.  Sect  95.    Indictment  547.    CRRnoRAUy 
IIL 

4.  Sect   95.      Costs    of    prosecution,  960. 
HiGHWAT,  IV.  2. 

5.  Sect  107.    Certiorari,  547.    Certiorabi^ 
IIL 

XXV.  5  A  6  W.  4y  e.  63.    (Weights  and  Me*. 
sures.) 

1.  Sect  6.     Local  measures^  954.     Mba^ 

SURE,  L 

2.  Sects.  17,  86.    ^Appointment  of  inspector, 
640.    Certiorari,  IL 

XXVL  5  A  6  W.  4,  c  76.    (Municipal  Corpo- 
rations.) 

1.  Sects.  28,  53.     Disqualifying  eontraets^ 
530.     Contract,  IL 

2.  Sect  35.    MsiJority,  249.    Elbcttow,  L  1. 

3.  Sect  51.  Acceptance  of  office,  249.  Elec- 
tion, 1. 1. 

4.  Sect  58.    Treasurer,  653.    Surbtt. 

XXVIL  7  W.  4  A  1  Vict  o.  26.    (Wills.) 

Sect  24.    Subsequently  acquired  land,  572. 
Devise,  I.  1. 

XXVIIL  1    A  2    Viet    o.  110.      (Insolvent 
Debtors.) 

1.  Sect  13.      Registered    judgments,    7S7. 
JUDOBBNT,  I.  1. 

2.  Sect  14.    Charging  order,  743.    Juoo- 

BENT,  IL 

XXIX.  2  A  3  Vict  e.  11.     (PioteetioB  of 
purchasers. ) 

Sect  5.    Registered  Judgments,  737.    Jubo- 
VENT,  L  1. 

XXX.  2  A  3  Vict  c  93.    (Rural  Police.) 

Sect  10.    Appointment  to  gratuitous  offiei^ 
640.    Certiorari,  IL 

XXXL  4  A  5  Vict  c  59.    (Turnpike  roads.) 
Sect  1.    Contribution  fh>m  highway  xmte^ 
599,  989.    HiOHWAT,  VIIL  1,  IX.  1. 

XXXIL  5  A  6  Vict  c.  104.    (Municipal  Ccrw 
poratioDS.) 

Sect  1.  Security  for  payment  of  money,  530. 
Contract,  IL 

XXXIIL  6  A  7  Vict  c.  86.    (Poor.) 

Sect  1.    Exemption  f^m  rate,  416, 793,  SOT. 
Poor,  IIL 

XXXIV.  6  A  7  Vict  o.  89.    (Municipal  Corpo- 
rations.) 

Sect-  6.    Treasoreri  653.    Snunr. 
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XXXV.. 7  A  SViot  e.  112.    (Merahuii  Sett- 
nen.) 

Seot  18.    Snpply  of  iiMdieiiiai^  402.    Ac- 
tion, 1. 1. 

XXXYL  8   A  9  Viei   «.   18.     (Compuiot 

CUoMf.) 

Soot  88.    BxeentioB,  784.    Coxfast,  V.  1. 

XXXVIL  8  A  9  ^ei  e.  18.    (Landi  CUuiOf.) 

8aot  88.    Companiation,  448.    CoxFSVfA- 
nov,  L 

XXXVIIL  9  A  10  Viet   o.  88.     (Poor  n- 
moTftL) 

Soeta.  1,  4.    IrromoTabiUty,  841,  887,  698. 
PooB,  XL,  XIL,  XIII. 

I 

XXXIX.  9  A  10  Viot  a  95.    (County  Ooarte.) 

1.  Saot  48.    BnUding  luod  for  puipoM,  888. 
PooB,  IV.  1. 

S.  SeeL    58.      Prohibition,    198.      Coumr 

COUBT,  IL 
,    S.  Seoti.  58,  122.  Tltio  in  qmiUon,  899,  898. 

COVBTT  COUBT,  L  1,  4. 

XL.  11  A  12  Viet  0.  48.    (Joftioei.) 

Beet.  27.    Coiti  of  appeal,  172.    ArrmAL, 
IV.  1. 

XLI.  11  A  12  Viot  e.  44.    (Prateetton  of  Jni- 
tlees.) 

I 

2.  Seot  5.    Order  in  lieu  of  a  "»*"«<*""'■, 

872.     JUSTXCBS  OF  THB  PbACB,  IV. 

1.  Seeti.  1,  2, 10.  Notiee  of  metion,  724.  Ao- 
noB,  IIL  1. 

XLn.  11  A  12  Viet  e.  88.    (PabUo  Heahfa.) 

1.  Seeti.  2,  88,  88,  87.    Applieation  of  high- 
way rate,  989.    Hiqbwat,  IX.  1. 

2.  Seot  117.  mghway  fatei^  517.  Hishwat, 
LI. 

8.  Beet  117.  Contribntfon  to  lompike  nMid% 
989.    HraHWAT,  IX.  1. 

ZLIIL  11  A  12  Viet  a  110.    (Poor.) 
Seet  8.  Chargei  on  Union  ftmd,  S4L    Poob, 

xn. 

XLIV.  11  A  12  Viet «.  111.    (Poor  remoraL) 
Seet  1.   Wifr  and  ehildren,  598.    Poob,  XL 

ZLV.  12  A  IS  Viet  «.  45.    (SoMionf  PkvM- 
dure.) 

Seet  18.    Coeti,  172.    Afpbax*  IV.  1. 

XLVL  18  A  14  Viet  a  89.    (ConTiet  PriMnc) 
Land  held  by  direelon,  848.    Poob,  IV.  2. 

XLVn.  13  A  14  ^^et  e.  81.    (Connlj  Court) 
Seet  22.  Prohibition,  198.  Coumr  Coi7«r,IL 

XLVin.    IS  A  14  Viet  e.  7^.     (Turnpike 
roadf.) 

Seet  4.    Intereft,  599.    Hishwat,  VIIL  L 

XLIX.  18  A  14  Viet  e.  115.    (Friendly  So- 
eiety.) 

VOL.  xn.— 88 


Seeti.  12;  IS.     Beeorery  of  money,   194* 

FniBVnLT  SOOIBTT,  L 

L.  14  A  15  Viet  a  100.    (Criminal  Law.) 
Seet  1.    Miideeeription,  734.    AmuroiaxT, 

n. 

LL  15  A  18  Viet  e.  78.   (Common  Law  Proee- 
dare.) 

1.  Seetf.  87,  222.  Amendment  of  mi^oinder, 
896.    Ambbdxbvt,  L 

Seet  91.   Pormf  of  pleading,  850.    Aoooun 

Statbd,  L 
S.  Seot  101.    Defendant'!  twenty  dayi  no> 

tioe,  987.    Pbocbdubb,  L 

4.  Seet  142.   Aetlon  by  imolrent,  274.   Ao- 
nov,  IL  L 

5.  Seet  155.  Brror,  praetioe  aa  to  judgment* 
roll,  781.    Bbbob,  I. 

LIL  15  A  18  Viet  e.  8L    (County  Bates.) 
Seet  50.    Audited  aeeount»  788.    Covbtt,  L 

Un.  15  A  18  Viet  e.  88.    (Patents.) 

Seet  42.    Aeoount  and  Inipeetion,  989,  977. 
Patbxt,  n. 

Thib]>lt:  Beeisioni  on  aetf  loeal  and  panonaly 
pnblie. 

LIV.  Arrangement  in  order  of  time. 
LlA2a.4,e.liz.  (Worthing  town),  989. 

HlttHWAT,  IX.  1. 

2.  7  C^.  4,  e.  z.  (Worthing  and  Laneing  road), 
989.    HiQHWAT,  IX.L 

8.  7  a.  4,  oi  ZTlL  (South  Shieldi  Tonpike)^ 
599.    HittHWAT,  VIIL  1. 

4.  7  A  8  a.  4  e.  IzzT.  (Watermen  of  tha 
Thames),  889.    Snppnra,  L  L 

LV.  Aets  for  the  management  of  towns. 
Worthing,  989.    Hiohwat,  DL  L 

LVL  KaTigation  aets. 

Watermen  of  the  Ihames,  889.    SmppDia, 
LL 

LVn.  nunpikt  Bead  Aets. 

L  Worthing  and  Laneinib  989.    HMiWATf 
CLL 

2.  South  Shislds,  899.    Hisbwat,  VUL  L 

STOCKp 

L  OhargawpoB. 

L  Bffeet  of  not  glTlng  noflee  to  trustees,  743. 
JunaiisBT,  IL 

2.  By  eharging  order,  743.    Jud«mbit,  IL 
IL  Panning  stoek. 

Statutory  restrietf ens  on  use  of  fhrm  stoek  by 
purshassr,  588.  Laidlobd  abb  Tbbabt,  IL 

STOPPAaB  IN  TBAHSrrU. 

L  Bight  when  dlrested  by  resale  and  endofsa- 
ment  of  Ull  of  ladings  288.    Amr,  L 
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SUBMISSION. 


TRIAL. 


XL  Bffact  of  negotiation  of  bill  of  ladingp  632. 
Bill  of  LADma,  L  1. 

SUBMISSION. 
To  arbitration.    ARBrrRATiov. 

SUBSCRIBERS'  AGREEMBNI. 
Page  307.    Coxtbaot,  L  1. 

SUBSTITUTION. 

Of  nominees  by  original  bolder  of  letter  of 
aUotment,  807*    OowtRJkCt,  I.  1. 

SUCOSSSOR^ 

Liability  of,  390.    Hiobwat,  IV.  1. 

SUGGEBTIOH. 

Of  defkalt  by  pUinilff  after  defMdantft  twenty 
days'  notice  to  proeeed  to  trial,  987.    Paoov- 

DORB,  L 

8URBTT* 

Change  in  tenure  of  offlee. 

Covenant  witb    the  Mayor,  Ae^  of  the 

borongh  of  B.  on  a  deed,  ezeeuted  afler  stat. 
5  &  6  W.  4, 0. 76,  and  before  stai  6  A  7  Viot 
c.  89,  by  ivbich,  after  reciting  that  the  dbnn- 
cil  of  the  borough  had  elected  D.  treasurer 
of  the  borough,  defendant  became  surety  to 
the  CorporatioD  for  D.'s  aoooonting  to  them 
**  during  the  whole  time  of  D.  contimiing  in 
the  said  oAee,  in  oonseqaeaoe  of  the  said 
election,  or  under  any  annaal  o«  <fcther  future 
election  of  the  said  ooaneil  to  (be  said  offioe." 
Averments  that,  by  smbseqntnt  eleetions,  D. 
was  continued  in  his  office  and  did  not  ac- 
count 

Plea:  that  D.  was  elected  to  the  office,  and 
the  deed  given,  whilst  the  offioe  was  ansual 
under  stat  6  A  6  W.  4,  c.  76,  s.  58;  that,  .on 
0th  November,  1843,  D.  was,  in  obedience  to 
etat  6  A  7  Vict  c.  89,  s.  6,  elected  to  the 
office  during  pleasure;  and  that  he  aoeoaated 
np  to  9Kh  Nofember,  1843.  On  dennirer,  the 
Court  of  Queen's  Bench  gave  judgment  for 
the  plaintiflb.    Error  being  suggested, 

Held  by  Cresswell  and  Williams,  Js.,  and 
Parke,  Alderson,  and  Martin,  Bs.,  affirming 
the  judgment  below,  that,  the  functions  and 
duties  of  the  offioe  not  beiag  oliaaged,  it 
continued  the  same  office;  and  that  the 
change  in  the  tenure  was  provided  for  by  the 
language  of  the  deed,  and  therefore  did  not 
discharge  the  sureties. 

Dissentientibus  Jervis,  C.  J.,  Pollock,  C. 
B.,  and  Maule,  J.,  on  the  grounds  that  the 
parties  to  the  instrument  should  be  presumed 
to  be  contracting  on  the  supposition  that  the 
existiag  law  should  eoatiaoo  to  exist ;  that 
there  were  no  words  to  show  that  the  parties 
inteaded  to  be  boynd  in  cm9  the  tenure  of 


the  office  was  changed ;  and  that,  the  riik  of 
the  sureties  being  affected  by  the  ehaog«  in 
the  tenure,  the  office  did  not  remain  ibe  lamo 
within  the  meaning  of  the  security  deed. 

Judgment  affirmed.    Berwick,  Mvyor,  it^ 
T.  OnMUd,  653 

SURPLUSAGE. 

I.  R^eotion  of  excess,  1.    Bavk,  H.  1. 

II.  Inconsistent  or  inoperative  wards  in  alia^ 
Ution,  918.    Dbtibi,  IV. 

IIL  What  not  rejected  in  constmtog  sn  initnu 
ment  sued  on  as  a  promissoty  note,  82& 
Bills,  i.  I. 

SURVEYOR. 
Of  highways,  390.    Hmbwat,  IV.  1. 

TAXATION. 

Of  costs,  after  Judge's  order  allowbg  theo, 
960.    HiQHWAT,  IV.  2. 

TERM. 

When  bound  by  a  judgment,  787.  JvDtnnv 
LI. 

THAMES. 

Navigation  of  steam  tugs,  889.   SmrpniG,  LI. 

TIME. 

I.  Lapoo  o£ 

What  it  does  not  cure,  688.    C&uacHWAR!>ur» 
IL 
IL  Pajmont  post  diem,  83.    Accobd,  L 

TITLE. 

L  Of  aot  of  Parliament,  563.  LAimLOto  m 
TaaAai,IL 

II.  Privilege  of  not  producing  dee(iii  <30. 
DaicD,  L  1. 

III.  Not  a  question  for  compensation  Jaiy,  443. 

COMPBKSATIOH,  L    ' 

IV.  In  question,  under  County  Court  Aoti, 
899,  696.    CoDRTT  Cocet,  L  1,  4. 

TRADE. 
Custom  of  trade.    Costom. 

TREASURER. 
L  Of  oouaty,  763.  Couirrr,  L 
IL  Of  borough,  653.    Suritt. 

TRIAL. 
L  Proceedings  to  compel,  987.    PBOCfDCi«,t 
IL  Amendment  at  trial 
Misjoinder  of  defendants,  396.  AMMXWMjn,  I 

IIL  New  TriaL    Nbw  TaiAi. 


TBU8TEE. 
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TRUSTEE. 

ITotiM  to. 
Of  ohvge  on  itoek,  743.    JirooifBHTi  IL 

TURNPIKE  ROAD. 

fi««  HlOHWAT. 

UNITY  OF  TITLE. 

Effect  of  eontianf ng  a  nvlnnoe  ftfter  louing  an 
adjaeent  tenement^  128.    Dsaivaob. 

USAGE. 
L  Protamption  of  by*Uw  from   vuAgd,  877. 

COBPORATIOSf,  1. 1. 

n.  Effaot  in  evidoDce  on  qnoatioM  of  paro- 
ehiality,  908.    Poor,  L  1. 

TIL  Of  trade.    CosTOic 

USER. 

Preriom,  of  patonted  inreBtion,  266.    Patbiit, 
LI. 

VALUE. 

L  GmoraDjr. 

Distinction  between  yalne  and  eapaeify  of 
being  made  valaaUe,  54tf.    Carribb. 

II.  Of  particular  instmmenti. 
Of  inclioato  bill,  aoeepted  but  not  signed  by 
drawerr  549.    Carribb. 

IIL  Rateable  valae  of  railway,  94.  Poob,  V.  1. 

VENDORS  AND  PURCHASERa 
First  :  On  sale  of  land. 

I.  Securities  for  price. 

Where  tbe  land  is  conreyed  fbr  an  illegal 
object,  G42.    CovBBAirr. 

II.  Obarges  on  land. 

Effect  of  judgments  registered  in  C.  P.,  but 
not  in  register  of  register  county,  737. 
Judgment,  I.  1. 

Secoxdlt:  Personal  chattels. 

III.  Distinction    between    sale   and  Iobd,  1. 
Baick,  II.  1. 

IV.  Sale  of  cargo;    endorsement  of  bill   of 
lading. 

Effect  of  resale  in  diresting  right  to  stop  in 
transitu,  283.    Aobmt,  L 

V.  Vendee. 

1.  Agent  or  principal,  283.    Aorbt,  L 

2.  Of  farm  produce,  restrictions  on  use,  563. 
Landlord  akd  Texaiit,  II. 

VI.  Sale  of   farm  produce.      Labdlord  abb 
Tenant,  IL 

VII.  Stoppage    in    transitu.      Stoppaqb    ib 
Tbabsitu. 


VERDICT. 
I.  Against  eridence. 

Remedy  in  criminal  prosecutions,  942.    New 
Trial,  1. 1. 

IL  Bad  in  part,  when  bud  altogether,  443. 
Compbbsation,  L 

IIL  SpeciaL    Special  Verdict. 

VESTRY. 

Voting  at. 

Rejection  of  good  Totes  at  election  of  church- 
warden, 718.     CaOBCHWABDBB,  I. 

VISITING  JUSTICES. 
Page  783.    Coubtt,  L 

VOTE. 
L  Rejection  of,  718.    Chubcbwardbb,  L 

IL  Votes  throfrn  away  on  ineligible  candidate, 
249.    Election,  L  1. 

WAGES. 
Contract  for  extra  wages,  559.   Cobibact,  IV.  1. 

WAIVER, 

By  aeceptance  of  performance  post  diem,  83. 
Accobd,  I. 

WARRANT. 

L  Of  committal  on  summary  conriction,  807. 
Comtiotiob,  L 

IL  Endorsement  on,  929.    Abrbbt,  L  1. 

WARRANTY. 
L  Generally. 
Continnons  waxTrantles,  888.   Inburancb,  X» 

n.  In  policies  of  insurance,  48,  868.    Insdr- 
ABCE,  VL  1,  X. 

III.  Between  employer  and  employed. 
When  not  implied,  402.    Action,  I.  1. 

IV.  Implied. 

In  policy  of  insnranee  agdnst  fire,  868.     Ib- 
SUBABCB,  X. 

WATCHING. 
See  Ltohtibg  and  Watcbin«. 

WATERMAN 

PriTileges  of  Watermen's  Company. 

Navigation  of  particular  kinds  of  ressels  on 
the  Thames,  889.    Saippixe,  I.  1. 

WAY. 
Highway.    Hiobway. 

WEIGHTS  AND  MEASURES. 
L  Inspector. 
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WIFE. 


WKmso. 


Appointment  when  not  removable  by  oertio- 
nii,  640.    CsRTiOBARi,  IL 

IT.  MeaBnres.    Mbasurb. 

WIFB. 
BemoTabUity,  596.    Poob,  XL 

WILL. 
L  Effeet  of  diBpnting  it  after  probate^  S99. 

CODHTT  COUBT,  L  L 

IL  ConstroeUon  ot    Dbitisb. 

WITNESS. 
I.  Commission  to  examine  In  foreign  itate. 

L  Notwithstanding  aUeged  eonflict  of  laws 
as  to  prooedore  and  evidenee. 

A  eommission,  under  stat^  1  W.  4»  e.  22,  a. 

4,  issued  at  the  instance  of  the  defendant^ 
direeted  to  an  English  barrister,  to  examine 
witnesses  in  Germany.  The  witness,  a  Pras- 
sian  subject,  being  at  Berlin,  the  oommis- 
sioner  went  thither,  bat  learned  that,  by  the 
Prussian  law,  an  oath  oonld  be  administered 
to  a  Prussian  subject  only  by  a  Prussian 
Judge,  or  some  one  authoriied  by  a  Prussian 
Court  On  the  petition  of  the  eommisdoner, 
a  Prussian  Court  authorised  B.,  a  Prussian, 
to  administer  the  oath.  On  the  commission 
being  opened,  D.  insisted  on  assuming  tlra 
control  of  the  whole  examination,  and  re- 
jected a  question  put  conformably  to  the 
English  law,  on  the  ground  that  it  eould  not 
be  put  conformably  to  the  Prussian  law.  The 
parties  then  refused  to  aot  ftirther  under  the 
•ommiasion. 

The  commissioner  retomed  these  fhets: 
and  application  was  then  made,  by  the  de- 


fendant,  for  a  new  commission,  to  be  directed 
to  a  Prussian  court  or  judge,  without  the 
elanse  requiring  the  eommissioBer  to  be 
sworn.  From  the  affldarit  in  support  of  the 
rule,  the  abore  facts  appeared;  and  it  ap* 
peared,  farther,  from  the  opinion  of  a  Prus- 
sian lawyer,  that  the  Prussian  rules  of 
OTidenoe  were  different  trom  the  English, 
especially  that  examination  and  cross-ex- 
amination by  counsel  was  not  permitted. 

This  Court  ordered  that»  on  payment  of  the 
eosts  of  the  first  commission  by  the  defend- 
ant, a  commission  should  be  directed  to  a 
Prussian  Judge,  as  an  indiridual:  holding 
that  it  ought  not  to  be  assumed  that  the  eri- 
deuce  would  be  taken  improperly,  and  con- 
sidering that,  in  the  event  of  such  impropriety 
occurring,  an  objection  might  be  made  at  Nisi 
Prius.  Especially  as,  by  this  course,  an  op- 
portunity would  be  giren  of  ndsing,  by  error 
upon  biU  of  exceptions,  the  question  whether 
the  issuing  of  such  commission  was  within 
the  power  of  this  Court    LumUjf  t.  (Tye, 

114 

S.  Directed  to  foreign  judge  as  an  individual, 
114.    Ante,  1. 

S.  ^me  of  otjecting  to  illegal  quMtiont  and 
answers,  114»    Ante»  L 

4.  Costs  of  former  oommissioB,  114.  Ante,  1. 

n.  Allowance  for  attendanoe. 
Suooessftil  party,  witness  in  his  own  canse, 
waiting  result  of  rale  for  new  trial,  90X 
Costs,  IL  L 

m.  PriTilegea. 
Not  to  produce  title  deeds^  480.    Bbbd,  L  I. 

WHITING. 
When  of  no  Tilae,  649.    Cabbbdu 


END  Of  VOX.,  m. 
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WmBL 


WKmNO. 


Appointment  when  not  removable  by  oertio- 
nri,  640.    Cbrtior4BI,  IL 

n.  MeaBnres.    McjieuRB. 


WIPB. 
BemoTabUity,  596.    Poob,  XL 

WILL. 
L  Effeet  of  disputing  it  after  probate^  SM. 

COCVTT  COUBT,  L  1. 

IL  Constniotlon  o£    Dbtisb. 

WITNB8& 
I.  Commiailon  to  examine  in  foreign  itate. 
].  Kotwithetandlng  aUeged  eonflict  of  laws 

aa  to  procedure  and  evidence. 

A  eomminion,  under  ctat  1  W.  4»  e.  i2,  e. 
4,  iacued  at  the  inetance  of  the  defendant^ 
directed  to  an  English  barrister,  to  examine 
witnesses  in  Germany.  The  witness,  a  Prus- 
sian subject,  being  at  Berlin,  the  oommis- 
sioner  went  thither,  but  learned  that,  by  the 
Prussian  law,  an  oath  oould  be  administered 
to  a  Prussian  subject  only  by  a  Prussian 
Judge,  or  some  one  authorised  by  a  Pmssiaa 
Court  On  the  petition  of  the  commissioner, 
a  Prussian  Court  authorised  B.,  a  Prussian, 
to  administer  the  oath.  On  the  commission 
being  opened,  D.  insisted  on  assuming  the 
control  of  the  whole  examination,  and  re- 
Jeeted  a  qoestiou  put  conformably  to  the 
English  law,  on  the  ground  that  it  could  not 
be  put  conformably  to  the  Prussian  law.  The 
parties  then  refused  to  aot  ftirther  under  the 
commission. 

The  commissioner  retomed  these  fhets: 
and  application  was  then  madci  by  the  de- 


fendant, for  a  new  commission,  to  be  Greeted 
to  a  Prussian  court  or  Judge,  without  the 
clause  requiring  the  commissioner  to  be 
sworn.  From  the  affldarit  in  support  of  the 
rule,  the  aboye  fiscts  appeared;  and  it  ap- 
peared, fbrther,  from  the  opinion  of  a  Prue- 
sian  lawyer,  that  the  Prussian  rules  of 
OTidenoe  were  different  trom  the  English, 
especially  that  examination  and  cross-ex- 
aminatioB  by  counsel  was  not  permitted. 

This  Court  ordered  that,  on  payment  of  the 
costs  of  the  ilrst  commission  by  the  defend- 
ant,  a  commission  should  be  directed  to  a 
Prussian  judge,  as  an  indiridual:  holding 
that  it  ought  not  to  be  assumed  that  the  eri- 
denoe  would  be  taken  improperly,  and  con- 
sidering that,  in  the  event  of  such  impropriety 
occurring^  an  objection  might  be  made  at  Nisi 
Prius.  Especially  as,  by  this  course,  an  op- 
portunity  would  be  given  of  raising,  by  error 
upon  bill  of  exceptions,  the  question  whether 
the  issuing  of  such  commission  was  within 
the  power  of  this  Court    LmmUjf  v.  (7ye^ 

114 

S.  Birscted  to  foreign  Judge  as  an  individnal, 
114.    Ante,  1. 

3.  ^me  of  objecting  to  illegal  quMtiooff  and 
answers,  114»    Ante»  1. 

4.  Costs  of  former  commission,  114.  Ante,  1. 

n.  Allowance  for  attendaaoe. 
BuccessM  party,  witness  in  his  own  cause, 
waiting  result  of  rule  for  new  trial,  90X 
Costs,  IL  L 

m.  Privfleges. 
Not  to  produce  tide  deeds,  480.    Bsbd^  L  L. 

WRinNa. 
When  of  no  value,  649.    Ca; 
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